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MEMORANDA. 

Lord  Abinger,  Lord  Chief  Baron  of  the  Court  of  Exche- 
quer, died  in  Hilary  Vacatioo,  1844.  In  the  same  vacation, 
Sir  Frederick  Pollock,  Her  Majesty's  Attorney  General, 
was  appointed  Lord  Chief  Baron,  having  been  first  made 
Serjeant  at  Law,  when  he  gave  rings  with  the  motto  '' Jussa 
capessere  fas  est ;"  and  Sir  W.  W.  Follett,  Her  Majesty's 
Solicitor  General  was  promoted  to  the  office  of  Attorney 
General.  In  Easter  Term,  1844,  Frederick  Thesiger,  of 
the  Inner  Temple,  Esquire,  was  appointed  Solicitor  Gene- 
ral, and  was  afterwards  knighted. 
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CASES 

ARGUED  AND  DETERMINED 


IN  THE 


COURT  OF  QUEEN'S  BENCH. 


IK 


TRINITY  TERM, 


IN 

THE  SIXTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  Judges  in  Banc  this  Term  were. 
Lord  Denman  C.  J.  Williams  J. 

Patteson  J.  Coleridge  J. 


In  the  Bail  Court, 

WlOHTMAN  J. 


1843. 

The  Queen  «.  John  Nott,  Esq.  jU    ^^^^^ 

Misdemeanor.  The  following  indictment  was  found  ^J^**^*^; 

^  4f  C,  OXf  B.  13, 

at  the  Devon  sessions.  it  is  enacted 

that  it  shall  be 
nnlawlbl  for  any  justice  of  the  peace  or  other  person  to  administer,  &c.  or  receive,  &c. 
any  oath,  affida?it,  or  solemn  affirmation,  *'  touching  any  matter  or  thing  whereof  such 
justice  or  other  person  hath  not  jurisdiction  or  cognizance  by  some  statute  in  force  at 
the  time  being.'     A  proviso  follows,  containing  several  exceptions. 

Held,  that  a  count,  charging  the  defendant  with  administering  an  oath  touching  cer- 
tain matters  and  things  whereof  he,  the  defendant,  had  not  any  jurisdiction  or  cogiiizance 
by  any  statutes  in  force  at  the  time  being,  the  same  oath  not  being  before  any  justice,  &c. 
(going  on  to  negative  the  exceptions  in  the  proviso),  was  bad,  fornot  shewing  the  subject 
matter  touching  which  the  oatn  was  administered,  so  as  to  enable  the  Court  to  draw  the 
legal  inference  that  it  was  one  of  which  the  defendant  had  not  cognizance. 

But  9embie,  per  Fatteioa^  Wiltiamtf  aad  Coleridge  J s.,  that  it  would  be  unnecessary 
to  set  ont  the  oath  administered  verbatim. 

Under  1 1  Geo,  4  &  1  Will,  4,  c.  70,  s.  9,  where  judgment  in  a  trial  on  a  King's 
BeDch  record  has  been  pronounced  at  the  assizes,  the  Court  above  may  **  amend"  the 
jadcment,  by  setting  it  aside,  if  the  indictment  be  defective. 

Where  a  verdict  has  been  eiven  for  the  crown  in  such  trial,  and  the  defendant  desires 
to  have  judgment  pronounced  at  the  assizes,  it  is  the  proper  course  for  his  counsel  to 
state  at  the  same  time  that  he  intends  to  avail  himself  of  the  provision  of  sect.  9  by 
moving  the  Court  above  for  a  new  trial  on  the  ground  of  misdirection,  or  in  arrest  of 
jodpnent. 

VOL.  I. — D.  M.  B 


CASES  IN  THE  QUEEN  S  BENCH, 

1843.  Devon  to  wit.    The  jurors  for  our  lady  the  Queen  upon 

their  oath  present  that  John  Nott,  late  of  the  parish  of  Swim- 
bridge,  in  the  county  of  Devon^  Esquire,  on  the  27th  of 
October,  in  the  fourth  year  of  the  reign  of  our  lady  the 
Queen  Victoria,  &c.,  to  wit,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  the  said  J.  Nott  then,  to  wit,  on  the  day  and 
year  aforesaid,  being  one  of  the  justices  of  our  said  lady  the 
Queen  aforesaid,  assigned  to  keep  the  peace  in  and  for  the 
said  county,  did  unlawfully  administer  to  and  receive  from 
a  certain  person,  to  wit,  one  J.  Httxtabk,  a  certain  voluntary 
oath,  touching  certain  matters  and  things,  whereof  he,  the 
said  J.  Nott,  neither  then,  to  wit,  on  the  day  and  year 
aforesaid,  to  wit,  at  the  time  of  administering  and  taking 
the  said  oath,  nor  at  any  other  time,  had  any  jurisdiction 
or  cognizance,  by  any  statute  in  force  at  the  time  of  the 
administering  and  receiving  of  the  said  oath,  or  otherwise ; 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity. 

Second  count,  that  the  said  J.  Nott,  on  the  day  and  year 
aforesaid,  at,  &c«,  the  said  J.  Nott  then^  to  wit,  on  the  day 
and  year  aforesaid,  being  one  of  the  justices  of  our  said 
lady  the  Queen,  assigned  to  keep  the  peace  in  and  for  the 
said  county,  did  unlawfully  administer  to  and  receive  from 
a  certain  person,  to  wit,  one  J.  Huxtable,  a  certain  oath  or 
affidavit,  touching  certain  matters  and  things,  whereof  the 
said  J.  Nott  then,  to  wit,  at  the  time  and  on  the  occasion 
last  aforesaid,  had  not  any  jurisdiction  or  cognizance,  by 
any  statute  in  force  at  the  time  being,  that  is  to  say,  at  the 
time  of  the  administering  and  taking  of  the  said  last  men- 
tioned oath  or  otherwise,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of 
our  lady  the  queen,  her  crown  and  dignity. 

Third  count,  that  the  said  /.  Nott,  on  the  day  and  year 
aforesaid,  at,  &c.,  did  unlawfully  administer  to  and  receive 
from  a  certain  person,  to  wit,  one  J.  Huxtable,  an  oath 
touching  certain  matters    and  things,  whereof  the  said 
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J*  Noii,  at  the  time  and  on  the  ocoesion  last  aforesaid*  bad  i848. 
not  any  jurisdiction  or  cognizance,  bj  any  statutes  in  force 
at  the  time  being,  to  wit,  at  the  time  of  administering  and 
receiving  the  last  mentioned  oath,  the  same  oath  not  being 
before  any  justice  in  any  matter  or  thing  touching  the 
preservatiob  of  the  peace,  or  the  prosecution,  trial,  or 
punishment  of  offences,  or  touching  any  proceedings  before 
either  of  the  Houses  of  Parliament  or  any  committee 
thereof  respectively,  nor  the  subject  of  any  judicial  inquiries, 
nor  in  anywise  pending  before  the  said  J.  Nott,  and  the 
same  oath  not  being  required  by  the  laws  of  any  foreign 
country  to  give  validity  to  any  instrument  or  instruments  in 
writing,  designed  to  be  used  in  such  foreign  country ;  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  pro- 
f  ided,  and  against  the  peace  of  our  lady  the  Queen,  her 
crown  anddignity. 

Fourth  count,  that  on  the  day  and  year  aforesaid,  the 
said  J.  NM  was  one  of  the  justices  of  our  lady  the 
Queen,  assigned  to  keep  the  peace  in  and  for  the  said 
county ;  and  that  he,  the  said  J.  Nott,  being  such  justice 
of  the  peace  aforesaid,  did,  on  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  unlaw- 
fully administer  to  and  receive  from  a  cartain  person,  to 
wit,  one  J.  Huxtable,  a  certain  oath  or  affidavit  touching 
certain  matters  and  things,  whereof  the  said  J.  Nott  then, 
to  wit,  at  the  time  and  on  the  occasion  last  aforesaid,  had 
not  any  jurisdiction  or  cognizance  by  any  statute  then  in 
force^  to  wit,  the  same  oath  being  touching  and  concerning 
a  certain  voluntary  complaint  or  charge  which  the  said  J. 
Naii  was  then,  to  wit,  on  the  day  and  year  aforesaid,  about 
to  make  or  lay  before  the  Right  Reverend  Father  in  God, 
Hemy,  Lord  Bishop  of  Exeter,  against  a  certain  person, 
to  wit,  the  Rev.  John  Ruuelh  clerk,  perpetual  curate  of  the 
united  parishes  of  Swimbridge  and  Landkey,  to  wit,  in  the 
county  aforesaid,  and  within  the  diocese  of  the  said  bishop ; 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
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provided^  and  against  the  peace  of  our  lady  the  Queen,  her 
crown  and  dignity. 

There  were  two  other  sets  of  counts,  charging  in  the 
same  words  the  administering  an  oath  to  two  other  persons 
respectively. 

The  indictment  was  removed  by  certiorari  into  this 
Court,  and  tried  by  a  special  jury  before  Coleridge  J.,  at 
the  Devon  spring  assizes,  1842.  The  defendant  was  a 
justice  of  the  peace  for  the  county  of  Devon.  The  facts 
proved  were,  that  he  had  administered  an  oath  to  John 
Huxtable  concerning  the  truth  of  certain  statements,  made 
by  him,  Huxtable^  respecting  acts  of  gaming  attributed  to 
Mr.  Russell.  These  statements,  so  attested,  the  defend- 
ant had  reduced  to  writing,  and  forwarded  to  the  Bishop 
of  Exeter.  He  had  also  administered  a  similar  oath  to 
the  two  other  individuals  as  to  certain  reports  that  Mr. 
Russell  had  neglected  his  clerical  duty :  (viz.  in  neglecting 
to  pray  with  a  sick  parishioner,  and  delaying  the  burial  of 
a  child). 

The  following  are  the  material  provisions  of  the  act  5  & 
6  Will.  4,  c.  6£,  on  which  the  indictment  was  framed.  The 
preamble  recites  the  5  Will.  4,  c.  8,  intituled,  '*  An  act  for 
the  more  effectual  abolition  of  oaths  and  affirmations  taken 
and  made  in  various  departments  of  the  state,  and  to  sub- 
stitute declarations  in  lieu  thereof:  and  for  the  more  entire 
suppression  of  voluntary  and  extrajudicial  oaths  and  affi- 
davits," and  proceeds,  "  whereas  it  is  expedient  to  amend 
the  said  act,  and  to  make  some  further  provisions  for  the 
better  effecting  the  object  thereof,  and  to  consolidate  all  the 
provisions  relating  thereto  into  one  act."  The  next  following 
sections  abolish  oaths  in  certain  cases,  and  substitute  decla- 
rations. Sect.  6  contains  a  proviso  that  nothing  contained 
in  the  act  shall  apply  to  the  oath  of  allegiance.  Sect.  7  is 
as  follows  :  "  Provided  also  and  be  it  enacted,  that  nothing 
ju  this  act  contained  shall  extend  or  apply  to  any  oath, 
solemn  affirmation,  or  affidavit,  which  now  is  or  hereafter 
may  be  made  or  taken,  or  be  required  to  be  made  or  taken,  in 
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any  judicial  proceedings  in  any  court  of  justice,  or  in  any  1843. 
proceeding  for  or  by  way  of  summary  conviction  before  any 
justice  or  justices  of  the  peace,  but  that  all  such  oaths,  affirm- 
ations and  affidavits  shall  continue  to  be  required  and  to 
be  administered,  taken  and  made,  as  well  and  in  the  same 
manner  as  if  this  act  had  not  been  passed/'  The  five 
next  sections  substitute  declarations  for  oaths  in  certain 
other  cases.  Sect.  13  is  as  follows :  ''  And  whereas  a  prac- 
tice has  prevailed  of  receiving  oaths  and  affidavits,  volun- 
tarily taken  and  made  in  matters  not  the  subject  of  judicial 
inquiry,  nor  in  any  wise  pending  or  at  issue  before  the  jus- 
tice of  the  peace  or  other  person,  by  whom  such  oaths  or 
affidavits  have  been  administered  or  received ;  and  whereas 
doubts  have  arisen,  whether  or  not  such  proceeding  is 
illegal :  for  the  more  effectual  suppression  of  such  practice 
and  removing  such  doubts,  be  it  enacted,  that  from  and 
after  the  commencement  of  this  act,  it  shall  not  be  lawful 
for  any  justice  of  the  peace,  or  other  person,  to  administer, 
or  cause  to  be  administered,  or  to  receive,  or  cause  or  allow 
to  be  received,  any  oath,  affidavit,  or  solemn  affirmation, 
touching  any  matter  or  thing  whereof  such  justice  or  other 
person  hath  not  jurisdiction  or  cognizance  by  some  statute 
in  force  at  the  time  being:  provided  always,  that  nothing 
herein  contained  shall  be  construed  to  extend  to  any  oath, 
affidavit,  or  solemn  affirmation  before  any  justice  in  any 
matter  or  thing  touching  the  preservation  of  the  peace,  or 
the  prosecution,  trial,  or  punishment  of  offences,  or  touching 
any  proceedings  before  either  of  the  Houses  of  Parliament, 
or  any  committee  thereof  respectively,  nor  to  any  oath,  affi- 
davit, or  affirmation,  which  may  be  required  by  the  laws 
of  any  foreign  country  to  give  validity  to  instruments  in 
writing,  designed  to  be  used  in  such  foreign  countries 
respectively.*' 

•  It  was  contended  at  the  trial,  especially  with  respect  to 
the  first  set  of  counts,  that  inasmuch  as  it  appeared  from 
the  evidence  that  they  related  to  oaths  imputing  misconduct 
of  a  description  cognisable  by  magistrates  to  Mr.  Russell, 
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1843.  such  oaths  were  wilhio  the  exceptioD,  ''  io  any  matter  or 
thing  touching  the  prosecution,  trial  or  punishment  of 
offences;"  and  that,  with  regard  to  all  the  counts,  the  de- 
fendant was  entitled  to  an  acquittal,  inaamucb  a«  be  bad 
not  acted  wilfiiUy,  nor  was  averred  to  have  done  so  in  the 
indictment,  but  in  ignorance  of  tbe  law,  and  in  fortberaoee 
of  what  he  considered  a  public  duty. 

The  learned  judge  directed  tbe  joiy  that  tbe  offence  was 
within  the  words  and  object  of  tbe  statute,  tbe  miacbief 
contemplated  by  which  was  of  a  public  nature,  and  there- 
fore contravention  of  it  indictaUe;  nor  could  ignorance 
of  the  law  be  an  excuse  in  such  a  case ;  and  that,  in  bis 
opinion,  the  oaths  proved  to  have  been  administered  were 
within  tbe  enacting  part,  and  not  witbin  tbe  proviso.  Ver- 
dict, on  tbe  eight  last  counts,  guilty  of  tHadoerimtly  admi* 
nistering  the  oaths ;  which  was  entered  as  a  verdict  of  guilty 
generally :  on  the  four  first  counts,  not  guilty. 

The  learned  judge  having  a  discretionaiy  power,  under 
1 1  Geo.  4  &  1  TFt//.  4,  a  70,  s.  9»  to  pronounce  judgment  or 
not,  tbe  defendant  consented  to  judgment  being  pronounced 
forthwith,  and  was  sentenced  to  a  month's  imprisonment, 
which  judgment  was  respited  by  tbe  learned  judge  to  the 
sixth  day  of  the  ensuing  term,  under  the  provisions  of  the 
above  statute. 

In  the  following  term, 

Erie  moved  for  a  rule  nisi  for  a  new  trial,  or  why  the 
judgment  should  not  be  ^  amended.** 

As  to  the  first  point,  he  relied  on  tbe  preamble  of  tbe 
statute,  as  shewing  that  its  object  was  merely  to  expound 
the  law  on  a  matter  which  had  been  considered  doubtful, 
the  illegality  of  what  are  commonly  called  voluntary  oaths 
or  afiidavits.  It  does  so  by  declaring  them  illegal,  but  im- 
poses no  punishment.  If  it  had  been  a  penal  statute  in 
language  and  object,  defining  an  offence  and  annexing  a 
penalty,  unquestionably  ignorance  of  the  law  would  be  no 
excuse  for  its  violation*     But  the  question  is  different^ 
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where  no  new  offence  is  createdi  and  no  new  punishment        1843. 

18  annexed  to  an  offence,  but  it  is  simply  declared  that  cer-    -,/^*X^*'^ 
'  '^  "^  The  QuEi 

tain  acts  are  illegal.     Here  it  may  fairly  be  contended  that  «. 

wilful  Tiolation  of  the  law  is  essential  to  render  the  offence  ^^'"' 
punishable.  The  statute  is  intended  as  a  warning :  those, 
who  having  received  the  warning  knowingly  transgress,  are 
proper  objects  of  punishment.  If  the  contrary  doctrine 
were  to  prevail,  many  acts  which  are  habitually  done  under 
the  general  notion  of  their  legality,  but  which  might  be 
brought  within  the  enacting  part  of  this  statute,  are  punish- 
able criminally.  [Lord  Denman  C.  J.  referred  to  the  case 
of  the  Dorchester  labourers :  Rex  v.  Loveless  (a).]  In  that 
case  there  was  a  public  mischief.  Where  this  is  not  the 
casej  intent  is  necessary  to  a  criminal  breach  of  a  statute, 
for  instance*  there  are  many  railway  statutes  rendering^acts 
which  would  otherwise  be  quite  innocent,  such  as  walking 
on  the  line,  &c.  penal,  and  prescribing  particular  modes  of 
recovering  the  penalty.  If  there  were  a  public  mischief 
contemplated  by  those  statutes,  an  indictment  would  lie  for 
the  commission  of  such  acts  by  persons  ignorant  of  the 
lnw;  which  clearly  could  not  be  the  case  (6).  [Lord  Det^ 
oum  C.  J.  How  can  it  be  argued  that  a  public  mischief  is 
not  contemplated  in  the  act  now  under  consideration? 
Oaths  might  be  administered  which  might  be  false,  yet  not 
perhaps  liable  to  an  indictment  for  perjury.  A  kind  of 
mock  tribunal  is  erected,  before  which  the  characters  of 
absent  parties  are  sworn  away  without  relief  and  without 
jurisdiction;  is  that  not  a  public  mischief?]  The  mischief 
there  is  in  the  falsehood  of  the  charge :  the  idle  solemnity 
of  »  voluntary  oath  would  not  add  effect  to  it.  At  all 
events^  the  oaths  administered  to  the  witnesses  named  in 
die  two  last  sets  of  counts  are  within  the  proviso.  The 
conduct  imputed  to  Mr.  Russell  was  punishable  certainly 
by  ecclesiastical  law. 

S«  The  motion  to  ''amend"  the  judgment  rests  on  the 
words  of  11  Geo.4  Sc  1  Will.  4,  c.  70,  s.  9,  that  upon  trials 

(a)  1  M.  &  Bob.  349.  (^)  S  Hawk.  P.  0.  c  85,  s.  4. 
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1843.        for  felony  or  misdemeanor,  on  a  King's  Bench  record,  judg- 
ment may  be  pronounced  at  the  assizesi  ^*  and  shall  have 
the  effect  of  a  judgment  of  the  Court  above,  unless  that 
Court  in  the  first  six  days  of  term  grant  a  rule  nisi  for  a  new 
trial,  or  for  amending  the  judgment."    The  word  '*  amend" 
is  certainly  one  of  ambiguous  meaning  here;  it  should 
seem  that  the  Court  cannot  amend  a  judgment,  generally 
speaking,  by  diminishing  the  punishment:  Rexv»Llinfd{a); 
but  it  was  obviously  the  intention  of  the  legislature  to  give 
some  benefit  of  legal  objections  to  the  record  to  a  defendant 
who  submits  to  judgment  at  the  assizes;  and  if  necessary 
for  the  furtherance  of  justice,  the  Court  will  *^  amend"  (ft) 
by  virtually  arresting  it.     If  so,  the  following  defects  may 
be  specified  in  the  indictment.    The  second  and  fourth 
counts  are  too  general :  '^  oath  or  affidavit."    The  first  two 
and  the  fourth  do  not  negative  the  proviso  in  section  IS  at 
all.     The  third  negatives  it,  but  does  not  negative  that  in 
section  7>  or  shew  that  the  offence  is  one  contemplated  by 
the  preamble.    All  of  them  are  defective  in  not  setting  out 
with  particularity  the  oath  administered:  Rex  v.  Nield{c). 
None  of  them  aver  that  the  offence  was  ''  wilfully"  com- 
mitted.     The  last  eight  counts  are  only  the  first  four  re- 
peated twice  over,  with  reference  to  other  oaths. 

Lord  Denman  C.  J. — I  should  certainly  be  reluctant  to 
hold  that  a  defendant,  who  has  submitted  to  judgment  at 
the  assizes,  has  no  mode  of  availing  himself  of  defects  on 
the  record  afterwards,  when  it  seems  to  have  been  the  in-* 
tention  of  the  legislature  to  give  him  the  power  in  some 
way;  and  therefore  it  will  be  necessary  to  consider  whether 
Under  the  word  ''  amend"  the  Court  has  not  power  over 
the  judgment     But  it  ought  to  be  understood  in  future, 

(a)  4  B.  &  Ad.  135.  "arresting;"  but  on  reference  to 

[b)  On  the  aigument  in  shewing  the  roll  it  appeared  to  be  the  same 
tause  against  the  rule  it  was  sug-  in  the  original, 
gested  that  the  word  "amending*'  (c)  6  East,  417. 
might  possibly  be  a  misprint  for 
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that  where  a  defendaot,  by  bis  couDseh  himself  assents  to        1843. 
the  eiercise  of  discretion  by  the  judge  at  nisi  prius  in  pro- 
uouncing  judgment,  notice  should  be  given  at  the  same 
time  of  bis  intention  to  apply  for  such  amendment,  or  for 
a  new  trial  on  the  ground  of  misdirection. 

The  Court  took  time  to  consider,  and  afterwards,  in 
the  same  term,  granted  a  rule  nisi  on  both  points. 

Sir  jP.  Pollock  A.  6.,  Cockbum  and  Hayward  now 
skewed  cause.  The  circumstances  of  the  case  brought  the 
defendant  clearly  within  the  act,  and  rendered  him  punish- 
able. The  oaths  administered  were  not  within  any  of  the 
exceptions,  whether  contained  in  section  7  or  in  section  IS; 
and  this  being  the  case,  it  cannot  be  contended  that  the 
preamble  of  the  act  is  to  be  resorted  to,  to  put  a  meaning 
on  its  enacting  part  altogether  inconsistent  with  its  plain 
language.  There  could  be  no  more  distinct  case  of  public 
mischief,  than  the  practice  of  persons  invested  with  judi- 
cial and  administrative  authority  availing  themselves  of  their 
position  to  administer  oaths  to  persons  who  might  have 
idle  stories  to  tell  affecting  the  characters  of  others,  and 
thus  giving  currency  and  a  stamp  of  authority  to  charges 
insignificant  and  possibly  libellous.  And,  at  all  events, 
where  there  is  a  public  mischief,  the  contravention  of  it  is  a 
misdemeanor,  and  indictable  without  express  words  in  the 
statute;  Hawkins,  P.  C.  book  2,  c.  25,  s.  4;  4  Bl.  Com.  6; 
particularly  where  the  statute  does  not  make  a  new  offence, 
bat  declares  the  law.  The  directions  of  the  learned  judge 
are,  therefore,  strictly  legal,  and  warranted  by  the  circum-^ 
stances  of  the  case.  The  other  branch  of  the  motion  is  in 
arrest  of  judgment,  which  there  are  no  words  in  1  ]  Geo,  4 
&  1  Will.  4,  c.  70,  s.  9^  to  authorise.  As  to  the  defects 
relied  upon,  where  the  contravention  of  a  statute  is  indict- 
able, it  is  not  necessary  to  aver  that  such  contravention  is 
wilful;  R»  V.  Saimburyifl).   The  proviso  in  sect.  13  is  suffi- 

(a)  4T.  R.451, 
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1843.        ciently  negatived  in  the  third  count;  and  it  could  not  be 
Th*Q^^      necessary,  in  addition,  to  negative  another  proviso  inserted^ 
9.  in  a  different  part  of  the  act;  especially  where,  as  it  will 

^<^"-  be  clearly  seen  on  comparing  the  two,  that  in  section  7  is 
substantially  repealed  in  section  IS.  As  to  the  objectioQ, 
that  the  oath  is  not  set  out  with  sufficient  particularity,  it 
is  quite  sufficient  to  say  that  the  facts  in  issue  are  only, 
whether  an  oath  was  administered,  and  whether  the  subi- 
ject- matter,  respecting  which  the  oath  was  sworn,  was 
within  certain  exceptions  in  the  statute;  it  is  not,  there- 
fore, like  the  case  where  th^  issue  is,  whether  the  things 
sworn  to  were  false  or  true,  material  or  immaterial ;  and,  if 
the  objection  means  any  thing,  it  must  be  contended  that 
every  word  of  the  statement  sworn  to  by  the  witness  is  to 
be  set  out  in  the  indictment. 

Sir  W.  W.  FolUit  A.G„  Erie  and  Af.  Smith  contri.  Some 
degree  of  particularity  in  the  statement  of  the  matter  swoni  to 
was  absolutely  necessary.  In  Rex  v.  Moors  (cited  in  Rex  v. 
NeUd(,a))  this  was  held  unnecessary,  on  the  express  ground 
that  it  was  rendered  so  by  the  stat.  37  Geo.  3,  c.  123;  and  the 
absence  of  a  similar  clause  in  the  act  now  under  contidera*- 
tion  raises  the  inference  that  it  is  necessary.  [Lord  Denman 
C.  J.  Independently  of  express  statutory  enactments,  I 
should  have  thought  it  could  not  be  necessary  to  set  out 
the  particulars  of  an  oath  administered.  But  here  nothing 
is  averred  concerning  the  nature  of  the  matter  as  to  which 
the  oath  was  sworn,  which  is  quite  a  different  objection.] 
The  jury  were  left  to  draw  an  inference,  which  is  strictly 
one  of  law.  They  cannot  decide  whether  or  not  the 
matter,  in  respect  of  which  an  oath  was  sworn,  be  within 
the  enacting  part  or  the  excepting  of  the  act.  Thus  much, 
therefore,  should  be  averred,  even  if  mor^  need  not  be  set 
out.  But  in  22.  v.  Sparlingib)  it  was  decided,  that  ''  in  a 
conviction  for  cursing  and  awearing,  the  oaths  and  curses 

(fl)  6  East,  417,  d.  (b)  1  Stra.  497. 
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must  be  set  out.*'    The  only  count  which  contains  any        i84d. 

ateraieot  respecting  the  matter  deposed  to,  is  the  fourth; 

*'  touchiug  certain  matters  and  things  whereof  the  said  J. 
tiatt  then  had  not  any  jurisdiction,^'  &c«|  to  wit,  'touching 
a  certain  voluntary  complaint  or  charge/'  which  the  said 
J.  Nott  was  going  to  make  before  the  bishop.  But  that 
count  ia  bad,  as  is  in  fact  admitted,  having  the  words, 
^  oath  or  affidavit"  io  the  alternative.  Next,  the  provisoes 
are  not  negatived ;  Spieres  r.  Parkeria)'^  Rex  v*  Pratter(b). 
The  particulars  of  a  threatening  letter  must  be  set  out; 
Bex  V.  U(nfd{e).  The  third  count  is  the  only  one  which  ne- 
gatives the  proviso  in  the  ISth  section ;  and  this  is  open  to 
other  objections;  it  does  not  clearly  shew  that  the  defend- 
ant was  a  justice  of  the  peace  at  the  time  of  administering 
the  oath;  and  the  words  '*  other  person'^  in  the  act  must 
be  interpreted  as  applying  to  persons  ejusdem  generis,  per- 
sons in  some  authority.  There  should  also  be  an  averment 
that  the  act  was  done  wilfully  or  contemptuously;  this  case 
differs  widely  in  its  circumstances  from  Reg.  v.  Price  {d), 
where  those  words  might  be  unnecessary. 

Lord  DsNifAN  C.  J. — On  consideration  it  appears  to 
me  that  the  power  of  this  Court  over  judgments  pronounced 
at  the  assizes  on  triak  of  a  King's  Bench  record,  is  effec- 
tually preserved  by  the  11  Geo.  4  ft  1  Will.  4,  c.  70,  s.  9. 
There  may  be  a  new  trial,  or  the  judgment  may  be  amended : 
if  we  think  the  indictment  bad,  this  can  be  done  in  no  other 
way  than  by  pronouncing  substantially  that  no  judgment 
shall  be  had  upon  it.  In  this  way  the  Court  must  act,  in 
order  to  exercise  the  jurisdiction  so  carefully  preserved 
to  it  It  appears  now  to  be  admitted,  in  the  course  of 
argunient^  that  all  the  counts  of  this  indictment  are  bad 
except  the  Srdj  and  the  7th  and  11th,  which  are  repetitions 
of  it  The  count  is  framed  on  the  5  &  6  Will.  4,  c.  &2,  s. 
IS.    That  statute  renders  the  administering  or  receiving 

(a)  IT.  R.  141.  (c)  3  East,  P.  C.  1132. 

(>)  6  T.  R.  559.  (4)  11  Ad.  &  £.  727 ;  5.  C.  8  P.  &  D.  431. 
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1843.  certain  oaths  illegal.  It  does  not  appear  necessary  now  to 
inquire  whether  it  goes  furtheri  and  renders  such  acts 
criminallj  punishable :  because  the  count  does  not  in  my 
opinion  sufficiently  bring  the  alleged  offence  within  the  act. 
The  offence  is  defined  to  be  the  administering  of  any  oath 
**  touching  any  matter  or  thing  whereof  such  justice,  &c. 
hath  not  cognisance  by  some  statute  in  force  at  the  time 
being :"  and  then  follow  certain  exceptions.  It  must  then 
be  essential  that  it  should  appear  by  the  indictment  that 
the  matter,  concerning  which  the  oath  was  administered, 
was  one  of  which  the  defendant  had  not  cognisance  by  any 
statute  at  the  time  of  the  act.  Whether  any  given  matter 
be  so  or  not,  is  a  conclusion  of  law.  Facts  therefore  should 
be  averred  from  which  the  judge  may  draw  that  necessary 
conclusion,  otherwise  it  is  left  to  the  jury  to  draw  an 
inference  of  law.  The  want  of  any  such  averment  appears 
to  be  a  sufficient  objection ;  and  it  is  unnecessary  to  advert 
to  the  objections  which  have  been  raised  irrespectively  of 
the  indictment. 

Pattbson  J. — I  have  felt  some  difficulty  as  to  the  extent 
of  our  power  under  the  words  **  amend  the  judgment.'' 
But  the  meaning  of  the  legislature  seems  clear.  The  same 
section  provides  that  we  may  grant  a  new  trial.  That 
could  not  be  done,  without  setting  aside  the  former  judg- 
ment If  we  could  set  aside  the  judgment  in  that  case, 
there  seems  no  absurdity  in  our  doing  so  under  the  word 
**  amend,"  otherwise  we  have  no  control  over  the  judgment; 
for  in  Rex  v.  Lloyd  this  Court  disclaimed  the  power  of 
interfering  with  a  sentence,  unless  on  special  facts  brought  to 
its  notice.  I  think  therefore  we  must  set  aside  the  judg« 
ment  for  the  crown,  and  direct  that  none  be  entered. 
The  objection  to  the  count  is,  that  it  does  not  shew  on  the 
face  what  was  the  matter  as  to  which  the  deposition  was 
taken.  It  could  not  be  a  question  for  the  jury,  whether  it 
was  a  matter  whereof  the  defendant  had  cognisance  or  no. 
It  is  indeed   averred   that  it  was  a  matter   whereof  he 
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had  not  such  cognisance ;  but  are  we  to  take  the  pleader's        i843. 
word  for  that?     We  ought  to  have  the  subject-matter  of 
the  oath  set  out,  that  we  may  judge  for  ourselves.     I  do 

not  say  that  the  words  of -the  oath,  or  whole  statement 

iwom  to,  are  necessary. 

WiLUAMs  J. — I  wish  to  be  understood  as  limiting  my 
jodgment  distinctly  to  the  same  ground  which  has  been 
taken  by  my  brothers  who  have  preceded  me,  not  as 
agreeing  with  the  arguments  advanced  at  the  bar,  as  to  the 
necessity  of  setting  out  the  oath  to  its  full  extent.  No 
doubt  the  cases  referred  to,  of  indictments  for  false  pre- 
tences, perjury,  and  profane  swearing,  have  some  sort  of 
application,  but  they  are  not  identical,  because  here  the 
offence  is  that  of  administering  an  oath  in  a  matter  wherein 
an  oatb  cannot  be  legally  administered,  not  of  administering 
an  oath  to  a  party  making  certain  statements.  The  state- 
ments themselves  do  not  form  any  necessary  part  of  the 
charge,  and  the  insertion  of  them  would  oppose  insur- 
mountable difficulties  on  the  whole.  All  I  say  is,  therefore, 
that  there  should  have  been  some  distinct  allegations  as  to 
the  matter  or  thing,  touching  which  the  oath  was  adminis- 
tered, sufficient  .to  shew  that  it  was  not  one  of  which  the 
defendant  had  cognisance.  As  to  the  power  of  the  Court 
to  amend  the  judgment,  I  agree  in  the  view  already  taken. 

Coleridge  J. — I  am  of  the  same  opinion  on  both  points. 
There  ought  to  be  some  statement  of  the  subject-matters 
of  the  oath ;  not  the  oath  itself  in  terms.  Even  to  this 
limited  extent,  I  feel  that  the  necessity  imposes  some  diffi- 
cult, and  may  in  some  cases  tend  to  impede  justice;  but 
that  is  a  less  evil  than  breaking  through  a  rule  which  I 
have  always  considered  inflexible,  certainly  in  criminal 
pleading,  which  is,  that,  where  a  statute  describes  prohibited 
acts  simply  by  their  legal  character,  it  is  not  sufficient 
merely  to  aver  that  legal  character,  because,  if  so,  a  jury 
would  have  to  decide  whether  they  possessed  it  or  no: 
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1843.  enough,  therefore,  most  be  set  out  to  shew  the  Court  that 

J,^^!^^  they  possess  it. 

The  Queer  "^  "^  «  ,      .      ,  ...   ,      .    , 

V.  Rule  absolute  to  '^  amend '  the  judgment. 

NOTT. 


Monday^      LiNNiT  V.  Ch AFFERS  and  others,  Assignees  of  T.  Hamlet. 

SemhU,  that      J-  HIS  was  a  feigned  issue,  under  the  direction  of  Aldtr^ 

where  a  ere-     ^^,^  Q^^  between  a  creditor,  who  had  obtained  judgment  on 

obtained  exe-   a  warrant  of  attorney  against  W.  Hamletf  and  the  assignees 

Ju&ntona  ^^  bank'upt  of  Mr.  Hamkt.     The  issue  was  drawn  up 

warrant  of  at-   with  a  recital  that  the  sheriff  had  taken  goods  of  the  bank«- 

an'action         ^"P^  ^°  execution  under  a  writ  of  test  fi»  fa.,  on  a  judgment 

against  the       obtained  by  the  plaintiff,  and  that  a  fiat  had  issued  against 
assignees  of  a  *  ■  «» 

bankrupt  to      the  bankrupt,  and  that  thereupon  a  discourse  was  had,  &c. 

try  the  validity  a  ^h^th^r  the  aforesaid  execution  was  valid  against  the 

of  an  execu-  ^  ^ 

tion,  it  lies  on  said  fiat.'^ 

tiffjio^sh^iw'"'      ^^^  ^^  ^a*  ^^ed  before  Lord  Denman  C.  J.,  at  the 
that  the  war-    sittings  after  Michaelmas  Term,  1843. 

rant  was  given        _  .     .         .  ..  «        .  »  i 

in  an  action         ^^  appeared  that  the  warrant  t>f  attorney  was  dated  6th 

commenced  November,  1840.  The  levy  in  execution  under  the  judg- 
he  relies  on  ment  was  on  22d  January,  1841,  and  the  act  of  bankruptcy, 
1  W^i/^4,  C.7,  ^|jj^,|j  supported  the  fiat,  on  the  4th  March,  1841.  The 
date  of  the  fiat  was  March  20,  1841,  and  the  sale  of  the 
goods  took  place  afterwards.  At  the  trial,  the  plaintiff  pro« 
posed  to  contest  the  bankruptcy ;  this  was  objected  to  on 
the  part  of  the  defendant,  as  not  within  the  meaning  of  the 
issue,  and  his  lordship  was  of  that  opinion.  The  defend- 
ants relied  on  the  following  admission,  which  had  been 
entered  into  between  the  parties  previously  to  the  trial: — 
''  That  the  test.  fi.  fa.  in  the  pleadings  in  this  cause  men« 
tioned  is  founded  on  and  issued  out  by  virtue  of  a  judgment 
signed  on  a  certain  warrant  of  attorney,  bearing  date  3d 
December,  1840«  purporting  to  be  given  by  the  said  Tho^ 
mas  Hamlet  to  the  above-named  plaintiff,  as  a  collateral 
security  for  the  sum  of  5000/«  as  therein  mentioned ;  and 


TRINITY  TERM^   VI  VICT.  16 

that  such  test  fi.  fa*  was  duly  executed  on  the  effects  of        1843. 
the  said  T.  H.  by  the  sheriff  of  the  county  of  BuckS|  at      ^^^^ 
Barham,  in  the  said  county,  on  the  22d  January,  1841."  •. 

They  also  relied  on  the  execution  not  being  completed,  Chawms. 
bsfing  been  executed  by  seizure  only.  On  this  point, 
WkUtnore  v.  Robertson  (a)  was  cited  for  them;  but  as  that 
case  was  then  pending  before  the  Exchequer  Chamber  in 
error  from  the  Exchequer,  his  lordship  reserved  the  point, 
at  the  same  time  directing  a  verdict  for  the  defendants. 

In  the  following  term  Erie  Q.  C.  moved  accordingly  for 
a  rule  nisi  to  set  aside  the  verdict,  and  enter  it  for  the 
plaintiff,  relying  on  the  ground  taken  by  the  plaintiff  in 
Whitmore  v.  Robertson  {a).  He  contended  further,  that 
even  if  that  authority  were  upheld,  the  plaintiff  was  entitled 
to  succeed,  inasmuch  as  the  admission,  which  was  all  the 
evidence  for  the  defendants,  did  not  shew  necessarily  that 
the  warrant  of  attorney  was  not  given  "  in  any  action  com- 
menced adversely,**  in  the  words  of  I  Will.  4,  c«  7,  8»  7 ; 
it  must  therefore  be  taken  as  against  the  defendants,  that  it 
was  given  in  an  action  commenced  adversely,  and  therefore 
protected  by  that  statute,*  and  exempted  from  the  effect  of 
6  Geo,  4,  c.  16,  s.  108,  on  which  the  defendants  relied. 
He  also  contended  that  on  the  form  of  the  issue  the  de- 
fendants should  have  proved  the  bankruptcy.  The  rule  was 
refused  on  the  last  point,  and  granted  on  the  two  others. 
(In  the  interval  before  shewing  cause  against  the  rule,  the 
decision  in  Whitmore  v.  Robertson{a)  was  confirmed  in  the 
Exchequer  Chamber  in  Skey  v.  Carter  (b).  The  first  point 
Wis  therefore  abandoned  on  the  part  of  the  plaintiff.) 

Thesiger  now  shewed  cause,  and  contended  that  the  terms 
of  the  admission,  fairly  construed,  were  suflicient  to  shew 
that  the  warrant  of  attorney  was  not  given  in  any  action 
commenced  adversely ;  but  that,  if  not,  it  lay  on  the  plaintiff 
to  bring  himself  within  the  exception,  not  on  the  defendants 
to  negative  it,  and  cited  Rawdon  v.  Wentworth{c). 

(a)  8  M.  &  W.  463.        (()  11  M.  &  W.  571.        (c)  10  M.  &  W.  S6. 


16 


1843. 


CASES  IN  THE  QUEEN  S  BENCH, 
Erk  control  cited  Crotfield  v.  Stanley  {a). 

Lord  Denman  C.  J. — It  is  the  plaintiff  who  seeks  to 
try  the  validity  of  his  fieri  facias ;  it  seems  to  me,  therefore, 
that  he  ought  so  to  point  the  issue  as  to  shew  its  validity ; 
if  the  warrant  of  attorney  was  given  in  an  adverse  action,  it 
is  for  him  to  say  so.  But  at  all  events  the  admission  as 
framed  in  my  opinion  shews,  when  read  with  fairness,  that 
the  warrant  of  attorney  was  not  given  in  any  action  com- 
menced adversely. 

Patteson  and  Williams  Js.  concurred. 


CoLBRiDOE  J. — I  am  of  the  same  opinion ;  but  were  it 

otherwise,  it  is  clear  that  if  J  Will.  4,  c.  7,  s.  7»  had  not 

passed,  the  defendants  would  have  been  entitled ;  then  it 

should  seem  that  it  lay  on  the  plaintiff  to  bring  himself 

within  that  enactment. 

Rule  discharged, 
(a)  4  B.  &  Ad.  87. 


7Wic20y, 
May  30<A. 

On  the  execu- 
tion of  a  writ 
of  elegit  the 
sheriff's 
poundage 
under  statutes 
3  Geo,  1,  c.  15, 
B.  16,  and  8 
G^.l,  C.25, 
i.  5,  is  to  be 
calculated  on 
the  jeariy 
value  of  the 
lands  extend- 
ed, and  not  on 
the  sum  to  be 
levied  under 
the  writ. 


Nash  and  another  v.  Allen,  Esq. 

C/ASE  against  the  defendant  as  sheriff  of  Bucks,  for  an 
alleged  extortion  in  the  execution  of  a  writ  of  elegit. 
Plea:  not  guilty  by  statute. 

It  appeared  from  a  case  stated,  by  the  consent  of  the 
respective  parties,  under  an  order  of  Williams  J.,  that  the 
plaintiffs  had  recovered  a  judgment  for  1000/.  debt  and 
705.  costs,  against  one  John  Carter,  and  for  obtaining  satis- 
faction thereof,  had  issued  on  the  18th  of  August,  1841, 
a  writ  of  elegit,  directed  to  the  sheriff  of  Bucks,  in  the 
usual  form,  against  the  lands  of  the  said  John  Carter, 
indorsed  by  plaintiffs  to  levy  lOOS/.  10s.  and  interest  from 
the  15th  February,  1841,  besides  50s.  for  that  writ  and 
besides,  &c.,  and   under  which  writ  the  defendant,  the 
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sheriff  of  Bucks,  held  an  inquisition,  and  extended,  on  that  1843. 
elegit,  iands  of  the  said  John  Carter,  of  the  yearly  value  of 
49/.,  and  delivered  to  the  plaintiffs  the  lands  under  the  said 
writ;  that  the  sheriff  claimed  and  received  poundage  for 
executing  the  said  writ,  the  sum  of  27/.  1  \s.  9d.,  being  the 
poundage  on  the  sum  indorsed  on  that  writ ;  and  the  opi- 
nion of  the  Court  was  required,  whether  the  sheriff  is  en- 
titled to  poundage  on  executing  a  writ  of  elegit,  and  if  so, 
whether  the  poundage  is  payable  on  the  whole  debt,  or 
only  on  the  annual  value  of  the  land  extended  under  the 
elegit 

Atkinson  for  the  plaintiff.  The  sheriff  is  only  entitled 
to  poundage  on  the  annual  value  of  the  land  extended,  and 
not  on  the  whole  amount  indorsed  on  the  writ.  The  ques- 
tion depends  upon  the  construction  of  statute  3  Geo.  1, 
c  15,  a.  16,  which  provides  for  ascertaining  the  fees  for 
executing  writs  of  elegit,  so  far  as  the  same  relate  to  the 
extending  of  real  estates,  and  for  ascertaining  the  fees  for 
executing  of  writs  of  habere  facias  possessionem  aut  seisi- 
nam.  The  enacting  part  of  the  section,  it  is  true,  names 
only  writs  of  habere  facias  possessionem  aut  seisinam,  but 
it  extends  also  to  writs  of  elegit.  The  words  are,  *^  that  it 
shall  not  be  lawful  for  any  sheriff,  &c.  by  reason  or  colour 
of  their  office  or  offices,  or  by  reason  or  colour  of  their 
executing  of  any  writ  or  writs  of  habere  facias  possessionem 
aut  seisinam,"  to  take  more  ^  than  the  sum  of  Vld,  for  every 
20i.  of  the  yearly  value  of  any  manor,  &c.  whereof  posses- 
sion or  seisin  shall  be  by  them  or  any  of  them  given."  If 
this  is  confined  only  to  writs  of  habere  facias  possessionem 
aut  seisinam,  then  no  effect  will  be  given  to  the  words  ^  by 
reason  or  colour  of  their  office  or  offices."  But  the  safest 
course  in  the  construction  of  statutes  is  to  give  effect  to  the 
particular  words  of  the  enacting  clause,  and  when  the  legis- 
lature in  the  same  sentence  uses  different  words,  it  is  to  be 
presumed  that  they  are  used  in  order  to  express  different 
ideas:  see  the  judgment  of  Lord  Tenterden  C.  J.  in  Rex 

VOL.  I. — D.  M.  c 


adapted  W  tie  Ouau.  Scuair  1 1  Gm.  4  4r  1  WT/L  4, 
c.  00,  ft.  ^,  3  tersf  sf^'jcf  t9  tiaricjf  c^v,  aad  h  wm 
be:>i  bj  tbe  Maftfr  ci  t2»e  RoL«,  tkjt  a  ■oit^iguc  wat  boI 
vitrni  tbe  act,  so  »  to  i^t^iome  km  in  ■p|iiiiBlii^  m  per- 
son to  recooT«T  aa  cstite  to  the  paftr  etitled  to  the  equity 
of  ftAtmp^ion  oo  the  death  of  the  mfoatpgow  ioleslate,  as 
to  his  real  etute,  and  vithovt  aar  kaown  heir:  Im  re  God' 
dard(c).  Re  StaaUy  \d\  Bat,  after  the  pasung  of  sUt.  4  k 
5  Will  4,  c.  £3,  the  Coort  held  that  the  9A  tectioo  of  that 
statote — whidi  empowers  the  Coait  of  Chancefy,  **  where 
any  person  seised  of  any  land  npoo  any  trust,  or  by  way  of 
mortgage,  dies  withoat  an  heir,  to  appoint  a  person  to 
convey  snch  land  in  like  manner  as  is  provided  by  statute 
1 1  Geo.  4  8c  1  WilL  4,  c  60,  in  case  such  trustee  or  mori'* 
gagee  had  left  an  beir  and  it  was  not  known  who  was  such 
heir" — brought  mortgagees  and  the  heirs  of  mortgagees 

(a)  8B.  &C.74;  &  C.  2  M.  &  R.  225.        (c)  1  Myl.  &  K.  25. 
(6)  2  Idsc  396.  {d)  5  Sim.  320. 
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within  the  8th  section  of  the  act  of  1 1  Geo.  4  8c  1  Will.  4, 
c.  60,  although  trustees  only  are  named  in  it ;  the  legislature 
having  assumed  that  that  statute^  though  in  terms  confined 
to  trustees^  extended  in  operation  to  mortgagees  also. 

W.  H,  Watson  for  the  defendant.    The  sheriff  is  entitled 

to  poundage  on  the  whole  sum  indorsed  on  the  writ.     The 

question  was  decided  by  the  arbitrator  in  Price  v.  Hollice  {a) 

io  favour  of  the  sheriff}  but  the  Court  gave  no  opinion  upon 

the  correctness  of  his  judgment.    But  it  is  clear  that  before 

the  passing  of  stat.  S  Geo.  I,c,l5,  the  sheriff  was  so  entitled. 

The  fees  of  the  sheriff  prior  to  that  act  were  regulated  by 

Stat.  29  EUz,  c«  4«  which  enacts  ^*  that  it  shall  not  be  lawful 

for  any  sheriff^  &c.  to  have,  receive  or  take,  for  the  serving 

tad  executing  of  any  extent  or  execution  upon  the  body, 

lands,  goods  or  chattels  of  any  person,  more  than  I2d.  for 

every  80s.  where  the  sum  does  not  exceed  100/.9  and  6d.  for 

every  80s,  being  over  and  above  the  said  sum  of  100/.;  that 

he  or  they  shall  so  levy  or  extend  and  deliver  in  execution^ 

or  take  the  body  in  execution  for,  by  virtue  and  force  of  any 

such  extent  or  execution.'*    This  extends  to  writs  of  elegit: 

Jayson  v.  Ra$h{]b).    In  Peacock  v.  Harris  (c),  Powell  J,  is 

made  to  express  a  doubt  with  regard  to  the  opinion  of 

HoU  C,  J.  in  the  former  case,  but  in  the  subsequent  case 

of  Tyson  v.  Paske  {d)  he  agrees  with  HoU  C.  J^  and  says 

that  extent  generally  is  the  word  of  the  statute  of  Elizabeth, 

and  that  an  extent  upon  an  elegit  was  an  extent  within  the 

statute,  as  well  as  an  extent  upon  a  statute.     These  cases 

are  referred  to  in  Com.  Dig.  Viscount,  (F).    But  there  are 

no  words  in  the  enacting  clause  of  the  statute  S  Geo.  1, 

c.  15,  which  can  apply  to  the  writ  of  elegit ;  the  words  in 

the  latter  part  of  the  clause,  "  whereof  possession  or  seisin 

shall  be  by  them  or  any  of  them  given/*  clearly  apply  to 

writs  of  habere  facias  possessionem  and  habere  facias  sei- 

sinam  only,  and  not  to  writs  of  elegit.    The  writ  of  elegit 

(a)  1  Mau.  &  S.  105.  (r)  1  Salk.  332. 

(*)  1  Salk.  209.  {d)  1  Salk.  333. 

C8 
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1843.  requires  the  sheriff  to  cause  to  be  delivered  to  the  tenant, 
by  a  reasonable  price  and  extent,  all  the  goods  and  chattels 
of  the  defendant,  except  his  oxen  and  beasts  of  the  plough, 
and  also  a  moiety  of  all  his  lands.  And  it  is  executed  by 
the  sheriff  taking  an  inquisition  and  setting  the  lands  out 
by  metes  and  bounds,  but  the  sheriff  cannot  give  possession 
of  the  lands  unless  they  are  in  the  occupation  of  the  de- 
fendant himself:  Rogers  v.  Pitcher  (a).  If  the  statute  then 
had  contemplated  the  writ  of  elegit,  it  would  have  said, 
any  such  lands  as  the  sheriff  shall  extend,  and  the  words  of 
the  statute  of  Elizabeth  are,  "  levy,  extend  and  deliver  in 
execution."  But  the  writ  of  habere  facias  possessionem 
applies  only  to  ejectment,  and  the  writ  of  habere  facias 
seisinam  only  to  real  actions,  and  therefore  the  writ  of  elegit 
is  not  within  3  Geo.  1,  c.  15.  The  plaintiff  also  by  an 
elegit  gets  his  debt  paid  by  extent  and  delivery  of  a  moiety 
of  the  defendant's  land,  and  he  can  never  have  any  other 
execution;  therefore  when  the  sheriff  has  delivered  the 
moiety  of  the  land  to  the  plaintiff,  he  has  extended  the 
whole  debt,  and  is  entitled  to  poundage  upon  the  sum 
indorsed  on  the  writ.  To  adopt  the  construction  contended 
for  by  the  other  side  would  be  to  extend  the  enacting 
clause  by  the  preamble,  which  is  contrary  to  the  rules  of 
exposition.  The  preamble  may  be  compared  with  the  dif- 
ferent clauses  to  collect  the  intention  of  the  legislaturci  and 
when  the  intention  is  apparent,  and  an  inconvenience  would 
arise  from  giving  full  effect  to  the  words  employed  in  the 
enacting  clause^  it  may  be  used  in  restraint  of  their  gene- 
rality, or  it  may  be  resorted  to  in  explanation  of  the  enact- 
ing clause  if  it  be  doubtful :  Crespigny  v.  Wittenoom  (b). 
But  the  enacting  clause  can  never  be  extended  by  the  pre- 
amble: Wilson  y,  Knubley{c),  The  cases  cited  upon  Sir 
E,  Sugden's  Act  do  not  apply,  for  the  word  trustees  may 
well  be  held  to  embrace  mortgagees;  but,  if  the  construction 
contended  for  on  the  other  side  be  correct,  it  will  follow 

(a)  6  Taunt.  202.  od  Statutes,  pp.  656,  762, 

(()  4  T.  R.  793;  and  Dwarris         (c)  7  East,  128. 
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thaty  if  there  should  be  a  writ  of  elegit  indorsed  to  levy  20/., 
and  the  sheriff  were  to  extend  an  estate  of  5000L  a  year, 
he  would  be  entitled  to  poundage  on  the  5000/.,  which  is 
absurd.  But  the  debt  is  the  true  criterion  of  the  amount 
of  the  sheriff's  poundage;  if  he  takes  the  body,  he  is 
entitled  to  his  poundage  on  the  whole  debt,  and  so.  also  if 
he  extends  the  land. 

Atkiiison  in  reply.  The  absurdity  would  be  the  same  if 
the  debt  were  3000/.,  and  the  annual  value  of  the  land  2,0L, 
if  the  sheriff  is  entitled  to  his  poundage  on  the  debt.  The 
elegit  is  given  by  the  Statute  of  Westminster,  2,  13  Ed.  \, 
c  18,  which  gives  the  creditor,  at  his  option,  "  quod  vice- 
comes  fieri  fi^ciat  de  terris  et  catallis  debitoris,  vel  quod 
vicecomes  liberet  ei  omnia  catalla  debitoris,  exceptis  bobus 
et  affris  carucae,  et  medietatem  terras  su8e,quousque  debitum 
fuerit  levatum  per  rationabile  pretium  et  extentum.*'  And, 
if  it  appear  to  the  sheriff  there  are  goods  and  chattels  suffi- 
cient of  the  debtor  to  satisfy  the  debt,  he  ought  not  to  extend 
the  lands  (a).  Under  the  SQth  of  Eliz.  c.  4,  the  sheriff  was 
only  entitled  to  poundage  upon  an  elegit  where  he  extended 
the  goods ;  but  where  the  execution  was  against  the  real 
estate  only,  and  no  goods  were  taken,  he  was  entitled  to 
no  poundage :  Lacy  v.  Barry  (6). 

Lord  Denman  C.  J. — The  statute  8  Geo.  1,  c.25,  9.5, 
assumes  that  the  statute  3  Geo.  1,  c.  15,  s.  16,  had  fixed 
limits  to  the  sheriff's  fees  on  the  execution  of  writs  of 
elegit.  The  latter  statute  provides,  that  for  ascertaining 
the  fees  for  executing  of  writs  of  elegit,  so  far  as  the  same 
relate  to  the  extending  of  real  estates,  and  for  ascertaining 
the  fees  for  executing  writs  of  habere  facias  possessionem 
ant  seisinam,  it  shall  not  be  lawful  for  any  sheriff,  &c.  or 
any  of  them,  by  reason  or  colour  of  their  office  or  offices, 
or  by  reason  or  colour  of  their  executing  any  writ  or  writs 
of  habere  facias  possessionem  aut  seisinam,  to  demand, 

(a)  2  Insc.  S95.  (fr)  S  Siderfin,  155. 
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1843.  ask,  receive  or  take  any  other  or  greater  fees  than  are  there 
enumerated.  Passing  over  the  words  "  by  reason  or  colour 
of  their  office  or  offices,^*  there  do  not  appear  to  be  any 
words  which  directly  apply  to  writs  of  elegit.  But  we  are 
bound  to  give  some  meaning  to  these  words,  and  they  are 
capable  of  being  applied  to  writs  of  elegit;  we  shall  there- 
fore break  in  upon  no  rule  of  construction  by  saying  that 
these  words,  "  by  colour  of  their  office  or  offices/'  in  the 
enacting  clause,  were  intended  by  the  legislature  expressly 
to  apply  to  the  extending  of  real  estates  by  a  writ  of  elegit 
I  think,  therefore,  the  plaintiff  in  this  action  is  entitled  to 
recover, 

Patteson  J. — I  am  of  the  same  opinion.  The  words 
"  by  reason  or  colour  of  their  office  or  offices,*'  in  the  en- 
acting part  of  this  section,  apply  to  writs  of  elegit,  which 
are  mentioned  in  the  preamble.  To  construe  the  statute 
in  this  manner  is  not  to  extend  the  enacting  clause  by  the 
preamble,  but  to  give  effect  to  the  whole  of  the  words  of 
the  enacting  clause.  **  By  reason  or  colour  of  their  executing 
writs  of  habere  facias  possessionem  aut  seisinam/*  apply  to 
the  latter  part  of  the  preamble,  and  "  by  reason  or  colour 
of  their  office  or  offices'*  to  the  execution  of  writs  of  elegit, 
so  far  as  the  same  relate  to  the  extending  of  real  estates. 
Unless  we  adopt  that  construction  which  the  legislature  has 
already  put  on  the  act  by  the  subsequent  statute  of  the 
8  Geo,  \,  c.  25,  s.  5,  we  give  no  force  to  these  words,  "  by 
reason  or  colour  of  their  office  or  offices,"  for  the  latter 
words  of  the  enacting  clause  completely  provide  for  the 
case  of  writs  of  habere  facias  possessionem  aut  seisinam* 

Williams  J. — I  agree  with  my  lord  and  my  brother 
Patteson.  The  words  in  the  concluding  part  of  the  l6th 
section,  *^  whereof  possession  or  seisin  shall  be  by  them  or 
any  of  them  given,"  may  refer  to  writs  of  elegit^  as  well  as 
to  writs  of  habere  facias  possessionem  aut  seisinam;  then 
we  are  bound  to  give  effect  to  the  words  **  by  reason  or 
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colour  of  their  office  or  offices/'  and  this  can  only  be  done 
by  holding  that  they  were  intended  by  the  legislature  to 
apply  to  the  execution  of  writs  of  elegit,  which  are  men- 
tioned in  the  preamble  of  the  section,  and  are  clearly  a 
description  of  execution  to  which  the  statute  was  intended 
to  apply.  Then  in  the  statute  of  8  Geo.  1,  c.  9.5,  s.  5,  the 
legislature  has  put  a  construction  upon  these  words  by 
enacting  that  no  sheriff  shall  take  for  the  extent  and  liberate 
and  habere  facias  possessionem  aut  seisinam  on  the  real 
estate,  and  levy  on  the  personal  estate  by  virtue  of  such 
extent,  any  more  than  the  same  fees  as  are  appointed  by  the 
statute  S  Geo.  1,  for  executing  a  writ  of  elegit  and  habere 
facias  possessionem  aut  seisinam. 

CoLERiDOE  J. — It  is  clear  that  the  legislature  by  the 
statute  3  Geo.  \,  intended  to  ascertain  the  fees  of  the  sheriff 
on  the  execution  of  writs  of  elegit,  so  far  as  the  same  relate 
to  the  extending  of  real  estate.  It  is  so  expressed  with 
accuracy  in  the  preamble.  The  fees  on  the  execution  of 
writs  of  elegit,  so  far  as  they  relate  to  extending  the  goods 
and  chattels  of  the  debtor,  had  been  already  provided  for 
by  sUt  29  Eliz.  c.  4.  The  statute  8  Geo.  1,  c.  25,  s.  5, 
assumes  that  the  enacting  part  of  stat.  3  Geo.  1  had  carried 
into  effect  that  which  the  preamble  of  the  statute  stated  to 
be  an  object  of  its  enactments.  We  are  bound  to  put  the 
same  construction  upon  the  stat.  3  Geo.  1,  if  there  are  any 
words  in  the  enacting  part  capable  of  being  applied  to 
the  subject-matter.  (His  lordship  then  read  the  section.) 
There  are  the  words,  '^  by  reason  or  colour  of  their  office 
or  offices,*'  which  are  capable  of  being  applied  to  writs  of 
elegit,  and  are  useless  for  any  other  purpose,  and  then  the 
words  in  the  latter  part  of  the  clause,  "  whereof  possession 
or  seisin  shall  be  by  them  or  either  of  them  given,"  refer 
back  to  the  particular  writ,  and  also  to  the  writs  of  elegit. 

Judgment  for  the  plaintiff. 
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Thundajf,  M  AON  AY  and  another,  Esquires,  v.  Monger. 

June  1st. 

Where  a  writ  DEBT  by  the  plaintiffs,  as  the  sheriffs  of  London,  on  the 

delivered  to  statute  29th  of  Eliz.  c.  4,  to  recover  their  poundage  on  the 

the  sheriff,  execution  of  a  writ  of  capias  ad  satisfaciendum,  issued  by  the 
with  direction  "^  n     i       l  • 

to  be  returned  defendant  on  a  judgment  by  him  against  one  .Broken$ntr* 

non  est  invcn-  rpj^^  declaration  was  in  the  usual  form,  and  stated  that  the 

tas;  It  18  never- 

theless  the        said  writ,  before  the  delivery  thereof  to  the  plaintiffs  as 

shenfftode-  *"^''  sheriffs  as  aforesaid,  was  indorsed  by  the  defendant 
tain  the  de-  with  a  direction  to  the  plaintiffs  as  such  sheriffs  as  aforesaid, 
fendantifhe  •  4.        <oj         •  •  ■  j    1        i_        -j       •* 

surrender  him-  to  satisfy  21  o/.,  and  interest  thereon;  and  that  the  said  writ 

self,  orifhebe  g^  indorsed  afterwards,  to  wit,  &c.,  was  delivered  to  the 

surrendered  by  •  t 

his  bail  before  plaintiffs,  being  the  sheriffs  of  the  city  of  London  as  afore- 

the  wriv"atd  *®'^' '°  ^^  executed  in  due  form  of  law,  and  that  by  virtue 

the  sheriff  is     of  the  said  writ,  and  in  pursuance  of  the  command  therein 

poundage  as     contained,  the  plaintiffs  being  such  sheriffs  as  aforesaid, 

on  an  ordinary  afterwards,  and  before  the  return  thereof,  took  and  arrested 

the  said  Brokenshir  by  his  body,  and  had  and  detained  him 

in  their  custody. 

Pleas:   I.  That  the  said  writ  of  ca.  sa.  was  not  indorsed 

by    him,    the   defendant,  as   in   the    declaration    alleged. 

2.  That  the  said  writ  was  not  delivered  to  the  plaintiffs  to 
be  executed  in  due  form  of  law,  in  manner  and  form,  &c. 

3.  That  at  the  time  of  the  delivery  of  the  said  writ  to  the 
plaintiffs  as  such  sheriffs  as  aforesaid,  the  said  writ  was  in- 
dorsed with  a  direction  to  the  plaintiffs,  as  such  sheriffs  as 
aforesaid,  to  return  that  the  said  Broketishir  was  not  to  be 
found  in  their  bailiwick,  as  such  sheriffs  as  aforesaid,  and 
that  the  said  plaintiffs  as  aforesaid,  before  they  took  and 
arrested  the  said  Brokenshir^  were  required  and  directed  by 
the  defendant  not  to  take  or  arrest  him  the  said  Brokenshir 
under  or  by  virtue  of  the  said  writ. 

Replication.     As  to  the  1  st  and  2nd  pleas,  similiter. 

As  to  the  3rd  plea,  that  the  plaintiffs,  before  they  took 
or  arrested  the  said  Brokenshir^  were  not  required  or 
directed  by  the  defendant  not  to  take  or  arrest  him  the  said 
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Brokenshir  under  or  by  virtue  of  the  said  writ,  in  manner 
and  form,  &c. 

The  action  was  tried  before  Wightman  J.|  at  the  sittings 
in  Trinity  term,  1842»  when  it  appeared  that  Brokenshir  had 
been  held  to  bail  in  the  action  brought  against  him  by  the 
defendant  Monger^  who,  with  the  view  of  proceeding  against 
the  bail  in  the  action,  issued  a  ca.  sa.  on  the  8th  November, 
and  left  it  at  the  office  of  the  sheriffs  of  London,  on  that 
day,  indorsed  to  be  returned  '^non  est/*  On  the  following 
day  Brokenshir  came  with  his  attorney  to  the  office  of  the 
sheriff  and  surrendered  himself  as  the  person  against 
whom  the  capias  was  directed,  and  was  detained  by  the 
sheriff  and  taken  to  Whitecross  Street.  It  was  proved,  by 
a  witness  from  the  Secondaries  Office,  that  it  is  the  practice 
of  the  office  not  to  issue  warrants  on  these  writs,  but  that 
they  are  entered  in  a  book  for  the  inspection  of  the  public; 
and,  if  the  defendant  came  and  surrendered  himself,  the 
practice  is  to  detain  him,  notwithstanding  the  entry  in  the 
book  of  "  non  est  inventus.'^  A  verdict  was  found  for  the 
plaintiff,  upon  this  evidence,  for  7L  18s.,  and  leave  was 
given  to  the  defendant  to  move  to  enter  a  verdict  for  de- 
fendant on  the  2nd  and  3d  pleas. 
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Humfrey  in  the  same  term  obtained  a  rule  nisi  accord- 
ingly. 

W.  H.  Watson  shewed  cause.  The  question  is,  whether 
the  sheriff  is  entitled  to  poundage  when  the  surrender  is 
voluntary  on  the  part  of  the  defendant.  When  the  sheriff 
has  a  writ  of  capias  ad  satisfaciendum  delivered  to  him, 
with  an  indorsement  upon  it  to  be  returned  non  est  in- 
ventus, for  the  purpose  of  proceeding  against  the  bail,  if 
the  defendant  is  already  in  his  custody,  he  is  bound  to  de- 
tain him,  and  the  bail  are  discharged;  Forsyth  v.  Mar- 
noU(a),  Burks  \.Maine{b).  If  the  debtor  is  in  the  custody 
of  the  sheriff,  even  upon  a  criminal  charge,  the  bail  are  dis- 


(a)  1  N.  R.  261. 


(6)  16  £a8t,  9. 
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charged;  Ward  v.  Brumfit{a)*  To  retoni  non  est  inventuB 
under  such  circumstances  would  be  a  false  return;  JBurk$ 
V.  Maine{b).  After  judgment  obtained  against  the  prin- 
cipal, the  bail  were  originallj  boond  to  redder  on  demand, 
but,  in  favour  to  the  bail|  the  issuing  of  the  ca.  sa.  was  coin 
sidered  as  notice  to  them  of  the  intention  of  the  plaintiff 
to  proceed  against  the  bod;  of  the  debtor^  and  they  were 
bound  to  render  him  before  the  return  of  the  writ;  Under" 
hill  V.  Devereu3r{c).  The  leaving  of  the  ca.  sa«  at  the  office 
of  the  sheriff  is  notice  to  the  bail,  but  the  return  need  not 
be  filed  until  the  plaintiff,  in  scire  facias,  is  called  upon  to 
put  in  a  replication  to  the  plea,  that  no  capias  ad  satisfaci- 
endum was  returned  and  filed  before  the  teste  of  the  scire 
facias;  Hunt  v.  Coxe{d).  But,  if  the  party  surrender  while 
the  writ  is  in  the  office  of  the  sheriff,  he  is  bound  to  detain 
him.  In  the  present  case  the  defendant  comes  and  says, 
''I  surrender;"  the  sheriff  could  not  refuse  to  take  him 
without  making  himself  liable  to  the  baiL  The  issue  on 
the  first  plea  is  clearly  in  favour  of  the  plaintiffs,  for  the 
writ  was  indorsed  by  the  defendant  with  direction  to  the 
plaintiff  to  satisfy  906L  and  interest.  The  second  plea 
is,  that  the  writ  was  not  delivered  to  the  sheriff  to  be 
executed  in  due  form  of  law.  But  the  writ  was  to  be  ex- 
ecuted in  the  manner  in  which  writs  of  ca«  sa*  are  executed 
when  the  plaintiff  intends  to  proceed  against  the  bail,  and 
the  evidence  shewed  the  practice  of  the  office  to  be  to 
enter  the  writ  with  the  return,  non  est  inventus,  in  the 
books  kept  in  the  office,  and  to  issue  no  warrant  upon  it, 
but  if  the  defendant  came  and  surrendered  himself  to  de- 
tain him.  The  third  plea  is,  that  the  sheriff  was  required 
by  the  plaintiff  not  to  arrest  the  defendant  Broken$hir. 
The  only  proof  of  this  was  the  indorseoMnt  on  the  writ,  ''to 
be  returned,  non  est."  But  that  was  a  direction  that  the 
sheriff,  under  the  circumstances,  would  not  have  been  jus- 
tified in  obeying.    The  effect  of  such  indorsement  is  in 


(a)  2  Mau.  &  S.  238. 
\b)  16  East,  9< 


(c)  3  Saund.  71  C|  note  2. 

{d)  a  Boir.  laeob 
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troth  onlj  notice  to  the  sherifF  that  the  plaintiff  intends  to 
proceed  against  the  bail,  and  that  he  is  to  issue  no  warrant 
on  the  writ.  The  sheriff  is  not  bound  to  look  for  the  de- 
fendant; but,  if  he  conies  voluntarily  he  can  not  refuse]^ to 
detain  him.  If  he  had  refused  to  detain  the  defendant,  the 
sheriff  would  have  been  liable  to  an  action  at  the  suit  of 
the  bai]«  or  of  the  plaintiff  in  the  action  for  an  escape. 
And  M  the  sheriff  could  not  return  non  est  inventus,  if  the 
defendant  had  actually  been  in  his  custody,  so  if  he  came 
while  the  writ  was  in  the  office,  and  surrendered,  the  sheriff 
was  obliged  to  detain  him,  and  in  default  would  be  liable 
for  an  escape,  and  is  therefore  entitled  to  his  poundage  for 
the  arrest. 

Humfrey  for  the  defendant.    What  took  place  after  the 
delivery  of  the  writ  to  the  sheriff,  with  the  direction  to  be 
returned  non  est  inventus,  is  immaterial.     The  rule  is, 
that  the  sheriff  may  return  non  est  inventus  in  every  case, 
except  where  the  defendant  is  actually  in  his  custody;  Sil- 
tiioe  ▼.  WaUaeeifi).    As  to  the  liability  of  the  sheriff  to  an 
action  for  a  false  return,  the  plaintiff  is  estopped  from 
bringing  such  an  action  against  the  sheriff,  where  he  has 
himself  directed  him  to  return  non  est  inventus.    The  writ 
of  capias  is  only  notice  to  the  bail  of  the  intention  of  the 
plaintiff  to  proceed  against  them,  but,  when  directed  to  be 
returned  non  est  inventus,  it  is  authority  to  the  sheriff  not 
to  arrest,  and  the  plaintiff  cannot  be  compelled  to  proceed 
to  take  the  defendant.     \Patteson  J.  The  bail  may  render 
him,  or  he  may  render  himself.]     But  then  the  plaintiff 
should  have  the  option  of  proceeding  or  not  till  the  end  of 
the  term;  if  the  defendant  renders  himself  the  plaintiff  is 
not  obliged  to  go  on.     [Patteson  J.  If  he  renders  himself 
before  capias  there  might  be  an  option^  but  if  after  capias, 
he  is  in  custody  under  the  writ.]   The  second  issue  is,  that 
the  writ  was  not  delivered  to  the  plaintiffs  as  such  sheriffs, 
to  be  executed  in  due  course  of  law.    This  must  be  found 

(a)  %  Tidd's  Prac.  1098,  gdi  ed. 
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for  the  defendant,  for  the  writ  was  in  fact  delivered  to  the 
sheriffs^  with  directions  not  to  execute  it,  but  to  return  non 
est  inventus;  and  the  third  plea  is  also  proved,  for  the  in- 
dorsement on  the  back  of  the  writ,  to  be  returned  non  est 
inventus,  was  a  requisition  and  direction  to  the  sheriff  not 
to  take  and  arrest  Brokenshir. 


Lord  Denman  C.  J.— -If  the  plaiutiffs,  the  sheriffs,  did 
in  point  of  fact  arrest  Brokenshir,  they  were  entitled  to 
their  poundage  on  the  arrest,  and  must  recover  in  this  ac* 
tion.  The  third  plea  alone  is  material ;  it  is,  that  at  the 
time  of  the  delivery  of  the  writ  to  the  plaintiffs,  as  such 
sheriffs,  it  was  indorsed  with  a  direction  to  the  plaintiffs  to 
return  that  John  Brokenshir  was  not  to  be  found  in  their 
bailiwick,  and  that  the  plaintiffs,  before  they  took  and  ar- 
rested the  said  John  Brokenshir,  were  required  and  directed 
by  the  defendant  not  to  take  and  arrest  him.  There  was 
an  indorsement  on  the  writ,  to  be  returned  non  est  in- 
ventus; and,  if  this  is  to  be  intended  as  an  absolute  direc- 
tion to  the  plaintiffs  to  do  so  under  all  circumstances,  the 
plea  would  not  be  good ;  for,  if  Brokenshir  were  in  cus- 
tody, or  if  he  surrendered  w  hile  the  writ  was  in  the  office, 
the  sheriff  would  be  bound  to  receive  and  detain  him,  and 
could  not  make  any  such  return.  But  if  the  instructions 
are  to  be  taken  in  the  sense  of  not  going  to  look  after  him, 
but  to  rest  on  their  oars,  then  the  plaintiffs  were  not  re- 
quired not  to  arrest,  but  only  not  to  look  after  Brokenshir, 
for  the  purpose  of  arresting  him.  And  this  is  the  real 
meaning  of  the  direction  implied  by  the  indorsement  on 
the  writ;  and  in  that  sense  the  plaintiffs  were  not  required 
and  directed  by  the  defendant  not  to  take,  but  only  not  to 
look  after  Brokenshir,  and  the  issue  is  properly  found  for 
them. 


Patteson  J.  The  meaning  of  the  indorsement  on  the 
writ,  to  be  returned  non  est  inventus,  is  only  that  the 
sheriff  is  to  take  no  steps  to  arrest.     But  if  the  defendant 
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surrender,  the  sheriff  must  take  and  accept  him;  he  cannot 
refuse  to  receive  him.  Here  there  is  no  instruction  to  the 
sheriff  not  to  receive  Brokemhir,  which  is  the  real  meaning 
of  this  plea,  but  only  to  return  non  est  inventus.  The 
party  has  a  right  to  surrender  himself  in  discharge  of  his 
baity  and  the  bail  have  a  right  to  render  the  defendant  in 
their  own  discharge,  and,  if  this  is  done  while  the  capias  is 
in  the  hands  of  the  sheriff,  the  defendant  is  arrested  under 
the  writ,  and  the  sheriff  cannot  return  non  est  inventus. 

Williams  J.  The  sheriff  is  not  to  be  perplexed  by 
doubtful,  half-contradictory  instructions  on  the  back  of  the 
writ.  Here  the  writ  is  to  be  returned  non  est  inventus; 
that  is,  if  the  sheriff  can  make  such  a  return.  This  does 
not  amount  to  instructions  not  to  receive  the  defendant,  if 
he  come  and  surrender  himself,  but  only  that  the  sheriff  is 
not  to  go  and  seek  after  him.  But  if  he  have  him  already, 
or  if  tbe  defendant  comes  to  the  sheriff,  and  says,  ''  Here  I 
am,  take  me,**  the  sheriff  cannot  refuse,  and  return  non  est 
inventus;  he  is  bound  to  detain  him,  and,  if  so,  he  is  entitled 
to  his  poundage  on  the  arrest. 

WiGHTMAN  J.  The  plaintiffs  are  clearly  entitled  to  re- 
cover on  the  second  and  third  issues.  The  second  plea  is, 
that  the  writ  was  not  delivered  to  the  plaintiffs  to  be  exe- 
cuted in  due  form  of  law.  Now  it  would  be  executed  in 
due  form  of  law,  by  the  sheriff  returning  non  est  inventus, 
if  the  defendant  was  not  in  fact  in  his  custody,  or  if  he  did 
not  surrender  while  tbe  writ  was  in  the  office.  But  if  the 
defendant  came  in  and  surrendered,  then  the  execution,  in 
due  form  of  law,  is  for  the  sheriff  to  take  him  and  to  keep 
him.  If  the  sheriff  were  to  let  him  go  after  that,  and  to 
return  non  est  inventus,  he  would  make  himself  liable. 
Then,  on  the  third  issue,  there  is  no  direction  on  the  writ 
not  to  take  and  arrest.  The  meaning  of  the  indorsement, 
''to  be  returned  non  est  inventus,"  is  only  for  the  sheriff  not 
to  look  after  the  defendant.    But,  if  he  come  in,  the  sheriff 
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1843.        cannot  refuse  to  take  him;  on  the  contrary,  he  18  bound  to 
Maonat       ^^^*  ^^^  ^^P  ^^^  when  he  has  taken  him.     If  the  sheriiF 
V.  were  to  let  him  go,  the  plaintiff  would  be  in  this  situation^ 

he  could  not  fix  the  bail,  for  there  would  have  been  a  sur- 
render,  neither  could  he  retake  the  defendant.  The  sheriff 
is  therefore  bound  to  receive  him,  and  liable  if  he  refuse  to 
do  so,  and  therefore  clearly  entitled  to  his  poundage. 

Judgment  for  plaintiffs. 


Robins  t;.  Viscount  Maidstone. 
June  i$t. 

Assumpsit  by  ASSUMPSIT  by  plaintiff  as  indorsee  of  two  promissory 
agaiost  the       notes  dated  1st  October  1842,  and  made  by  the  defendant, 

maker  of  a        payable  to  John  Phillip  Beavan  or  order,  four  months  after 

promissory 

note  payable     the  date  thereof,  the  one  being  for  ll60/.  15$.,  and  the 

Thft  th'enitS'  ^*®*'  '^^  ^^^^''  '^**  ^*'  ®°^  indorsed  by  him  to  the  plain- 
was  delivered    tiff. 

maker  without  ^^^  P^^^>  ^^^^  ^^^  ^^^^  promissory  note  in  the  said  first 
consideration,  count  mentioned,  was  made  by  him  the  defendant^  and 
that  P.  B.        delivered  to  the  said  J.  P.  Beavan  without  any  value  or 

might  ruse       consideration  whatever  as  between  the  defendant  and  the 

money  thereon       .      -,    ^    n  i-  •iini« 

in  the  maker's  said  J.  P.  Beavan,  and  in  order  that  the  said  J.  P.  Beavan 

tbe*\aintiff  ™gl*^  ™*®  money  thereon  for  and  on  behalf  of  the  de- 
advanced  fendant,  and  not  otherwise,  and  that  there  never  was  any 
rityofthenote  consideration  or  value  whatever  given  by  the  said  J.  P. 
a  certain  Beavan,  or  received  by  the  defendant  for  the  said  delivery 

money,  to  wit,  of  said  note  to  the  said  J.  P.  Beavan,  nor  had  he  the  said 
900/.,  and  no 
more,  and  the 

note  was  therefore  indorsed  by  the  said  P.  B.  to  the  plaintiff;  that  afterwards  and 
before  the  commencement  of  the  suit,  the  plaintiff  was  paia  and  satisfied  by  the  defendant 
all  the  money  by  him  so  advanced  as  aforesaid,  and  all  his  right,  title  and  cause  of 
action  upon  and  m  respect  of  the  same.  The  replication  dented  the  payment  and  satis- 
faction. 

At  the  trial  the  defendant  gave  no  evidence  in  support  of  his  plea,  and  the  jury  found 
a  verdict  under  the  direction  of  the  judge  for  the  whole  amount  of  the  note :  Had^  that 
the  direction  was  right,  and  that  the  defendant  could  not  avail  himself  of  the  admission 
in  the  pleadings,  that  only  SOO/.  had  been  advanced,  to  limit  the  plaintiff's  right  to 
recover  to  that  sum. 

When  a  plea  consists  of  two  material  allegations,  one  of  which  is  traversed,  and  found 
against  the  defendant,  the  whole  plea  fails. 


Robins 

V. 
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/•  P.  Beavan  at  any  time  any  claim  or  demand  against  the        i84S. 

said  defendant  upon  or  in  respect  of  the  said  note ;  and  the 

defendant  further  saith,  that  after  the  making  of  the  said 

note,  and   before  any  indorsement  thereof  by  the  said    Maidbtonb 

J.  P.  Beavan,  to  wit,  on  the  said  1st  October,  he  the  said 

J.  P,  Beavan,  for  the  purpose  aforesaid*  applied  to  and 

requested  the  plaintiff  to  make  an  advance  of  money  upon 

the  security  of  the  said  note.    And  the  defendant  further 

laith,  that  the  plaintiff  then  thereupon  advanced  upon  the 

security  of  the  said  note  a  certain  small  sum  of  money  only, 

to  wit*  2O01,  and  no  more,  and  the  said  note  was  then 

thereupon  indorsed  and  delivered  by  the  said  J.  P.  Beavan 

to  the  plaintiff.    And  the  defendant  further  saith,  that  except 

as  aforesaid  there  never  was  at  any  time  existing  any  con- 

lideratioo  or  value  whatever  for  the  said  making  or  indorsing 

of  the  said  note,  or  for  the  payment  thereof.    And  the 

defendant  further  saith*  that  afterwards,  and  before  the  com- 

mencenoent  of  this  suit*  the  plaintiff  was  duly  paid  and 

satisfied  by  the  defendant  all  the  money  by  him  so  advanced 

as  aforesaid,  upon  the  security  of  the  said  note,  and  all 

his  the  plaintiff's  right*  title  and  cause  of  action  upon  or 

in  respect  of  the  said  promissory  note*  &c. 

Replication.  And  as  to  the  plea  of  the  defendant  by 
him  fourthly  above  pleaded,  the  plaintiff  saith  that  he  was 
not  paid  or  satisfied  by  the  defendant  the  money  by  him 
the  plaintiff  so  advanced  upon  the  security  of  the  said  note 
in  the  first  count  mentioned*  and  his  the  plaintiff's  right* 
title  and  cause  of  action  upon  and  in  respect  of  the  said 
promissory  note  in  manner  and  form  as  in  that  plea  is 
alleged*  fcc. 

With  respect  to  the  other  count  there  was  a  similar  plea* 
alleging  that  only  150/.  had  been  advanced,  and  a  similar 
replication. 

At  the  trial  before  Wightman  J.  at  the  sittings  during 
this  term,  no  evidence  was  offered  on  the  part  of  the 
defendant*  and  the  plaintiff  had  a  verdict  for  the  full  amount 
of  the  notes. 
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Thesiger,  for  the  defendant,  now  moved  to  reduce  the 
damages    to   200L   on   the   one   note,    and    to    150/.    on 
the   other,   or  for  a   new   trial   for    misdirection.       The 
plaintiiF  has   admitted  by  his  replication   that  200A   and 
no  more  has  been  advanced  on  the  first  note,  and   150/. 
and  no  more  on  the  second,  and  he  has  taken  issue  on  the 
satisfaction  of  that  sum.     If  he  intended  to  recover  more 
than  these  sums,  he  should  have  shewn  how  much  more 
had  been  advanced,  otherwise  he  will  only  be  entitled  to 
that  amount,  for  the  parties  have  agreed  to  limit  the  inquiry 
to  whether  the  money  mentioned  in  the  pleas  has  been 
satisfied.     This  case  is  free  from  the  hardship  pointed  out 
by  Alderson  B.  in  Smith  v.  Martin  (a),  for  the  whole  facts 
stated  in  the  plea  are  within  the  plaintiff's  knowledge  if  true; 
the   plaintiff  must  have  known  whether  in  fact  he   had 
advanced  only  £00/.  on  the  one  note,  and  150/.  on   the 
other,  and  he  might  have  denied  that  he  advanced  no  more 
than  those  sums,  but  he  has  chosen  to  deny  the  repayment 
of  them  by  the  defendant.     In  Bingham  v.  Stanley  (£)  the 
plea  was,  that  the  check  was  made  by  defendant,  and  deli- 
vered to  a  third  person  to  secure  a  gaming  debt,  and  by 
him  delivered  to  the  plaintiff  without  consideration.     The 
plaintiff  replied  that  it  was  delivered  to  plaintiff  for  a  good 
consideration  ;  and  the  court  held  that  the  illegal  making  of 
the  check  was  so  admitted  on  the  pleadings  as  to  throw  on 
the  plaintiff  the  onus  of  proving  the  consideration.     Lord 
Denman  C.  J.  there,  in  delivering  the  judgment  of  the 
Court,  says,  ''We  think  that  an  admission  made  in  the  course 
of  pleading,  whether  in  express  terms  or  by  omitting  to 
traverse  what  has  been  before  alleged,  must  be  taken  as  an 
admission  for  all  purposes  of  the  cause."     The  plaintiff  has 
therefore  admitted  an  advance  of  200/.  and  no  more  on  this 
note,  and  cannot  be  entitled  to  recover  the  whole  sum.     It 
is  true  that  the  sum  in  each  plea  is  laid  under  a  videlicet, 
but  it  is  a  material  allegation,  and  the  manner  of  stating  it 


(a)  9  M.  &  W.  308. 


(6)  2  Q.  B,  117;  S.  C.  1  G.  &  D.  837. 
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cannot  make  it  otherwise  :  Grimwood  v.  Barrit{a\  Monks\, 
Lahee{b),     The  allegation  was  therefore  traversable,  and       r^^^^ 
not  being  traversed  was  admitted  by  the  plaintiff;  besides  v. 

the  words  and  no  more,  fix  the  amounts  and  limit  them  to 
200/.  and  150/.  respectively.  Here  it  is  as  if  there  had 
been  two  separate  pleas,  and  but  one  replication,  so  that 
one  plea  only  is  answered.  IfVightman  J.  The  defendant 
has  joined  issue  on  the  payment,  and  it  is  found  against 
him,  and  the  whole  plea  goes  with  it.  The  admission 
contained  in  the  plea  is  only  available  for  the  purpose  of 
the  plea,  and,  if  a  material  allegation  which  has  been 
traversed  is  found  against  the  defendant,  the  whole  plea  is 
gone,  there  is  an  end  of  it.] 

Cur*  adv.  vuU. 

Lord  Denman  C.  J.  delivered  the  judgment  of  the 
Court  in  the  following  vacation,  (June  ^iO). — This  was  an 
action  upon  two  promissory  notes  made  by  the  defendant, 
brought  by  the  plaintiff  as  indorsee.  The  defendant 
pleaded,  as  to  the  first  note,  that  it  was  given  to  the  payee 
to  raise  money  for  the  defendant  by  way  of  discounting, 
that  this  was  not  done,  and  afterwards  the  plain  tiff  advanced 
200/.  and  no  more  on  the  security  of  that  note,  which  was 
indorsed  to  him,  and  that  the  200/.  so  advanced  had  been 
paid.  The  replication  traversed  that  the  200/.  so  advanced 
had  been  paid.  There  was  a  similar  plea  and  replication  to 
the  other  note.  On  this  issue,  the  defendant  offered  no 
evidence  of  payment,  and  the  plaintiff  had  a  verdict  for  the 
full  amount  of  the  notes.  A  motion  is  now  made  for  a  new 
trial,  unless  the  plaintiff  will  consent  to  reduce  the  verdict 
to  200/.,  which  is  grounded  upon  the  supposition  that  the 
plaintiff,  by  denying  only  the  payment  of  the  200/.  so  ad- 
vanced, has  admitted  that  no  more  was  advanced,  and 
therefore  can  recover  no  more.  For  this  position,  the  case 
(a)  6  T.  R.  460.  (6)  3  Ring.  N.  C.  408. 

VOL,  I.  —  D.  M.  D 
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of  Bingham  v.  Stanley  {a)  was  cited,  in  which  the  Coart 
held,  *^  that  an  admission  made  in  the  course  of  pleading, 
whether  in  express  terms,  or  by  omitting  to  traverse  what 
has  been  before  alleged,  must  be  taken  as  an  admission  for 
all  purposes  of  the  cause,  whether  the  facts  relate  to  the 
parties  or  to  third  persons,  provided  that  the  allegation  so 
made  be  material." 

In  the  Exchequer,  in  the  subsequent  case  of  Smiih  v. 
Martitt{b),  expressions  are  used  not  agreeing  with  other 
expressions  used  by  this  Court  in  Bingham  v.  Stavdty  (a), 
yet,  looking  to  the  facts  of  both  the  cases,  it  will  be  found 
that  there  was  no  real  difference  of  opinion  between  the 
Courts.  The  expression  in  JBtiigAam  v.  S/erft/ey(6), ''for 
all  purposes  of  the  cause"  is  not  strictly  correct,  for,  as  it 
stands,  it  might  be  supposed  that  it  extended  to  other  issues 
joined  in  the  cause,  as  well  as  that  which  arises  out  of  the 
particular  pleading,  one  allegation  of  which  is  traversed;  it 
would  have  been  more  correct  to  have  said,  ''  for  all  pur* 
poses  regarding  the  issue  arising  from  that  pleading." 

For  instance,  in  this  particular  case,  if  the  defendant  bad 
proved  the  payment  which  he  alleged,  it  would  not  have 
been  competent  to  the  plaintiff  to  have  given  evidence  that 
more  had  been  advanced :  if  he  had  wished  to  have  done 
so,  he  ought  to  have  traversed  the  allegation  that  no  more 
had  been  advanced,  and  perhaps  shewn  how  much  more* 
But  where  a  plea  consists  of  several  material  allegations, 
one  of  which  is  traversed,  and  found  for  the  plaintiff, 
there  is  an  end  of  the  plea  altogether,  and  the  defendant 
can  take  no  advantage  of  that  part  which  was  not  traversed. 
The  defendant  sustains  no  injury,  for  he  has  pleaded  that 
which  is  false,  viz.  the  payment.  If  in  truth  200/.  only  was 
advanced,  he  should  have  so  pleaded,  adding  a  payment  into 
Court  of  the  amount  due,  and  then  the  plaintiff  would  have 
been  obliged  either  to  take  the  sum  paid  in  with  costs  in 
discharge  of  the  action,  or  to  have  replied  that  more  was 


(a)  2  Q.  B.  117;  S.  C.  1  G.  &  D.  237.  (6)  9  M^  &  W.  304. 
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dae,  at  the  peril  of  having  a  verdict  agaiost  hinii  if  he  failed 
to  prove  it.  We  think  that  the  verdict  is  quite  right,  and 
that  the  rale  must  be  refused. 


Robins 

V, 


Rule  refused.        Maidstone. 


Bright  v.  Bbard.  Friday, 

June  2d. 
Assumpsit.     The  declaration  was  dated  the  l6th  of  Assumpsit  on 
February,  1842,  and  stated  that  heretofore,  to  wit,  on  the  Sea^STate^' 
£]st  September,  1840,  by  a  certain  agreement  then  made  the  20th  of 
between  the  plaintiff  and  the  defendant,  it  was  agreed  in  1 840,  whereby 
manner  following;  that  is  to  say,  "  Memorandum  of  agree*  ^^®  defendant 
dient  made  this  21st  day  of  September,  1840,  between  Mr,  of  the  plaintiff 
Riehard  BrigtU,  of.&c,  of  the  one  part  and  Richard  Beard  ^^(^^Y^ 
of  the  other  part.  The  said  R.  Bright  agrees  to  let,  and  the  the  29th  of 
said  JB.  Beard  agrees  to  take,  all  that  dwelling-house  now  in  sta^nf.'at  rtie*' 

the  occupation  of  Mr.  Henry  Ditnsdale,  No.  138,  Holborn  rental  of  too 

fiuioeas  per 
Bars,  from  the  29th  September  instant,  at  the  rental  of  annnm.    The 

too  guineas  per  antium;  the  said  R.  Bright  to  be  entitled  declaration 

^  was  Qaceo  tne 

to  recover  possession  and  the  said  JR.  Beard  to  be  at  liberty  i6th  February, 

to  quit  possession  upon  giving  a  quarter  of  a  year's  notice,  averred°hat 

but  not  until  the  expiration  of  the  first  three  quarters  of  a  a  large  sum  of 

year,  that  is  to  say,  neither  party  will  be  at  liberty  to  avail  thj^^m  qf^^ ' 

himself  of  such  right  before  Midsummer  next.     It  is  under-  ^^oLofthe 

.  Tent  aforestndm 

Stood  that  in  the  event  of  the  said  H.  Beard  making  any  for  a  long 

alteration  in  the  house,  he  is  to  restore  the  same  to  its  pre-  P^^^^f^^^ 

sent  state,  if  required  to  do  so,  on  quitting  possession.'^  years,  elapsed 

Averment  of  mutual  promises.  fakin^of  the 

The  declaration  then  alleged  as  a  breach  :  that  although  <o^  ^g^e 
i^j  ,,  .  rL*'  •        fnent,\iec 


uree- 


icame 


the  defendant  hath  never  given   notice  of  his   intention  and  was  due 
to  quit  and  deliver  up  possession  of  the  said  dwelling-  *"p,'°  ^^^^^' 

•  a  •  IrlcR  •    J9C, 

house  and  premises,  and  although  a  large  sum  of  money,  as  to  105L, 

parcel,  pay- 
ment; and  2dly,  except  as  to  the  said  sum  of  1051.,  parcel,  &c.,  that  no  part  of  the  said 
rent,  eicept  the  said  sum  of  105/.,  parcel,  &c.  had  become  or  was  due  or  payable  under 
tilt  agreement  at  any  time  before  the  commencement  of  the  suit. 

Heldf  on  special  demurrer  to  the  second  plea,  that  it  was  sufficiently  certain  to  what 
portion  of  the  root  that  plea  was  pleaded,  and  that  the  plea  was  good. 

D2 
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to  wit,  the  sum  of  210Z.  of  the  rent  aforesaid,  for  a 
long  period  of  time,  to  wit,  two  years,  elapsed  after 
the  making  the  said  promise  and  agreement,  and  be- 
fore the  commencement  of  this  suit,  became  and  was  due 
and  stilt  is  in  arrear  and  unpaid  to  the  plaintiff,  contrary  to 
the  tenor  and  effect  of  the  said  agreement,  and  the  promise 
of  the  defendant  so  made  as  aforesaid,  the  defendant  hath 
not  paid  the  said  sum  of  money  last  above  mentioned,  or 
any  part  thereof,  &c. 

Pleas :  1.  as  to  105/.,  parcel,  8cc.  payment.  2.  (Except  as 
to  the  said  sum  of  105/.,  parcel  of  said  rent  in  the  declaration 
mentioned,)  that  no  part  of  the  said  rent  in  the  said  decla* 
ration  mentioned,  (except  the  said  sum  of  105/«  parcel,  &c.) 
had  become  or  was  due  or  payable,  according  to  the  tenor 
and  effect  of  the  said  agreement,  at  any  time  before  or  at 
the  commencement  of  this  suit,  in  manner  and  form  as  in 
said  declaration  in  that  behalf  alleged,  and  of  this  the  said 
defendant  puts  himself  upon  the  country,  8cc. 

Special  demurrer,  assigning  as  grounds  that  the  plea 
amounts  to  an  informal  and  inartificial  mode  of  pleading 
riens  en  arriere,  which  is,  according  to  the  existing  rules  of 
pleading,  an  insufficient  plea  to  this  action.  That  the  said 
plea,  having  admitted  the  contract  declared  on,  is  further 
defective,  in  not  disclosing  affirmatively  and  specifically 
under  what  circumstances  and  wherefore  no  part  of  the 
said  rent  in  the  declaration  mentioned,  except  the  said  sum 
of  105/.,  parcel,  &c.  had  become  or  was  due  or  payable, 
according  to  the  tenor  and  effect  of  the  said  agreement,  at 
any  time  before  the  commencement  of  this  suit,  as  whether 
in  consequence  of  eviction  or  surrender,  or  of  the  time  for 
payment  of  the  said  rent  not  having  elapsed  by  effluxion  of 
time,  and  that  inasmuch  as  the  non-accrual  due  of  the  said 
rent  might  have  happened  from  either  of  those  or  from 
other  causes,  the  defendant  ought  to  have  shewn  with  cer- 
tainty from  what  precise  cause  such  non-accrual  arose; 
and  that  the  plea  ought  to  have  shewn  specifically  and  dis- 
tinctly to  what  part  and  proportion  of  the  time,  which  had 
elapsed  after  the  making  of  the  said  demise,  the  said  sum 


TRINITY  TERM,  VI  VICT. 

of  105/.  and  the  said  last  plea  respectively  applied^  and  the 
defendant  ought,  in  pleading  to  a  part  of  the  declaration, 
and  to  a  part  of  the  rent  thereby  claimed  as  he  had  done, 
to  have  shewn  precisely  for  how  much  of  the  time  in  re- 
spect whereof  rent  is  by  the  declaration  claimed  to  have 
accrued  due  to  the  plaintiff,  and  up  to  what  precise  period 
thedefendaut  intends  by  his  plea  to  bar  the  plaintiff's  remedy 
aud  to  answer  the  declaration.  That  the  plea,  while  at- 
tempting to  deny  a  liability  to  pay  some  part  only  of  the 
rent  claimed  by  the  declaration,  does  not  shew  any  ap- 
portionment of  the  same  rent,  or  how  a  part  thereof  could 
become  due  and  not  the  other  part,  or  how  a  part  thereof 
could  become  discharged  and  not  the  other  part. 
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BqoHI  in  support  of  the  demurrer.  Two  years'  rent  are 
claimed  on  the  face  of  the  declaration ;  the  plea  in  effect 
only  answers  one  of  them ;  and  it  is  uncertain,  for  it  does 
not  shew  to  which  year's  rent  it  is  intended  to  apply.  If 
the  plea  goes  only  to  part,  it  must  ascertain  the  part  of  the 
declaration  to  which  it  is  applied,  as  in  debt  for  rent  for 
several  years,  if  the  defendant  says  quoad  20/.  parcel  of  the 
rent  nil  debet,  and  does  not  shew  when  the  £0/.  was  due  (a): 
Kighiey  v.  Buckley  (b).  Here  the  defendant  does  not  dis- 
tinguish by  his  plea  which  year's  rent  the  plea  is  intended 
to  meet ;  this  is  important  with  a  view  to  the  trial ;  for  if 
the  defendant  had  two  answers  to  one  year's  rent,  and  no 
answer  to  the  other,  and  did  not  specify  in  his  plea  to  which 
year's  rent  the  answer  pleaded  was  intended  to  apply,  each 
answer  might  be  applied  to  a  different  year  at  the  trial. 
[Patteson  J.  Your  declaration  shews  on  the  face  of  it  that 
there  is  but  one  year's  rent  due ;  the  date  of  the  agreement 
is  September,  1840,  and  that  of  the  declaration  February, 
1842,  at  that  time  two  years  had  not  elapsed.]  There  is 
an  allegation  in  the  declaration  that  rent  was  due  for  two 
years  elapsed  after  the  making  the  promise,  and,  if  there  is 


(a)  Com.  Dig.  Pleader,  (£  27). 


(6)  1  Sid.  338. 
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1843.  any  repugnancy  in  the  dates,  that  would  only  be  ground 
of  special  demurrer,  and  the  Court  will  give  effect  to  the 
V.  *  allegation  and  not  consider  the  repugnancy  of  the  dates. 
Bbabd.  j^Paiteson  J.  The  principle  of  the  case  in  Camyns  is,  that 
several  sums  were  due  in  respect  of  rent;  here  the  de- 
claration shews  there  is  only  one.]  Assuming  only  one 
year  to  be  due,  the  plea  is  still  bad,  for  it  confesses  two, 
and  only  professes  to  answer  one,  but  does  not  distinguish 
the  one  for  which  it  is  intended  as  an  answer.  "^The  de- 
fendant pleads,  except  as  to  105/*  parcel,  8cc.,  that  no  part 
except  105/.  parcel,  &c.  was  due  at  any  time  before  the 
commencement  of  the  suit.  This  is  in  effect  riens  in 
arriere,  which  cannot  be  pleaded  to  an  action  for  the  breach 
of  an  agreement  for  the  payment  of  rent,  but  the  plea  ought 
to  shew  by  what  means  there  was  no  rent  in  arrear,  whether 
by  payment  of  the  rent  as  it  became  due  under  the  agree- 
ment, or  that  the  time  of  payment  had  not  arrived :  Baden 
V.  Flight  (a). 

Robinson  contri.  The  defendant  as  to  one  year's  rent 
pleads  payment;  that  the  plaintiff  has;  and  as  to  all,  ex- 
cept the  one  year,  that  it  had  never  become  due.  So  that 
as  to  one  year's  rent  there  is  a  complete  answer  on  the 
record,  and  on  the  face  of  the  declaration  one  year  only  is 
due.  It  is  said  that  the  defendant  ought  to  have  demurred, 
but  it  is  not  clear  that  he  could  have  done  so ;  the  aver- 
ment in  the  declaration  is  under  a  videlicet,  that  a  large 
sum  of  money,  to  wit,  210/.  of  the  rent  aforesaid,  for  a  long 
period  of  time,  to  wit,  two  years,  became  and  was  due,  and 
still  is  in  arrear  and  unpaid.  If  the  declaration  is  uncer« 
tain,  the  plea  will  necessarily  be  so  too.  In  Kighley  v. 
Bulkley  (fi)  the  declaration  specifies  the  rent  gone  for  to 
be  for  several  years.  But  the  rule  laid  in  Comyns'  Digett, 
Pleader,  (E  27)»  is  not  confined  to  a  demand  for  rent,  but 
extends  to  all  actions  of  assumpsit:  SvnnburM  v.  Ogle{c)i 

(a)  3  Biog.  N.  G.  685.  (6)  1  Sid.  338.  (c)  Lutw.  939. 
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Neither  is  it  now  law  that,  if  a  party  plead  to  a  portion  of        IMS. 

a  whole  demand,  he  must  in  all  cases  speeify  the  particular      ^^^^ 

portion  to  which  he  intends  to  apply  it     This  attempt  to  «. 

bring  beck  the  strictness  of  old  pleading  was  tried  in  Mee  ^^^^^* 
¥«  Tom/miofi (a),  and  Lorymer  v.  Viztuijb),  which  cases 
have  been  since  overruled:  Mitchell  v.  TQumky{c\  Noel  v. 
Dmiii{d),  Kit^ham  v.  IlobmB{e).  Therefore  the  defend- 
ant need  not  specify  the  precise  portions  of  the  sum  claimed 
io  the  declaration,  to  which  the  plea  applies.  Riens  in 
arriere  may  be  a  bad  plea  to  an  action  on  a  covenant  for 
payment  of  rent,  as  the  defendant  would  thereby  confess 
the  covenant  broken,  and  the  plea  would  be  in  mitigation 
of  damages  only,  but  to  an  action  of  debt  for  rent  it  was 
always  a  good  plea.  But  this  is  not  a  plea  of  riens  in  arriere; 
it  is  in  effect  that  the  rent  never  had  been  in  arrear.  The 
words  of  the  plea  are,  that  no  part  of  the  rent  had  become 
due.  It  is  like  the  distinction  between  nil  debet  and  nun- 
qnam  indebitatus.  Baden  v.  Flight  (J)  was  in  covenant, 
and  Tindal  C«  J.  there  says,  **  The  substantial  allegation 
is,  that  the  rent  became  due  during  the  term;  it  is  no 
answer  to  that  allegation  to  mj  that  the  rent  did  not  become 
due  at  a  particular  day/'  [Pattewn  J.  If  the  action  were 
for  use  and  occupation,  there  would  be  no  difficulty.  Here 
you  plead  payment  as  to  part,  but  non  assumpsit  will  not 
reach  the  residue  on  account  of  the  special  agreement.] 
But,  if  the  plea  is  bad,  the  defendant  is  entitled  to  the 
benefit  of  the  defect  in  the  declaration,  for  the  plaintiff 
cannot  have  judgment  to  recover  more  than  the  105^  The 
plaintiff  can  only  have  judgment  for  the  breaches  which  are 
well  assigned,  Pmkney  v.  Inhabitants  de  Rot€l{g)p  and  the 

*  Court  may  and  ought  ex  officio  to  give  such  judgment  on 
the  whole  reoord  as  ought  to  be  given :  Le  Bret  v.  P«pi7* 

(•)  4  A.  &  B.  see;  S.  a  S  Nev.  id)  4  M.  &  W.  |S6. 

k  M.  694.  (e)  5  M.  &  W.  94. 

(b)  3  Biog.  N.  C.  S38.  (/)  S  Bing.  N.  C.  685. 

(e)  7  A.  &  E.  164.  (g)  S  Wins.  Saand.  879  a,  n.  14. 
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1843.        ion  (a).    IPaUesonJ.  How  can  we  enter  judgment  upon 
this  plea,  that  the  plaintiff  cannot  recover  more  than  105/.?] 

Boviil  in  reply.  This  is  assumpsit  for  damages,  and  the 
plea  in  Baden  v.  Flight  {b)  is  in  substance  the  same  as  here, 
that  no  rent  ever  became  due.  [Patteson  J.  It  is  that  no 
rent  became  due  on  a  particular  day.]  But  the  plea  is  un- 
certain ;  it  does  not  shew  what  portion  of  the  rent  is  con- 
fessedf  nor  does  it  avoid  it. 

Lord  Dbnman  C.  J. — This  declaration  is  dated  the 
16th  of  February,  1842,  and  it  sets  out  at  length  an  agree- 
ment made  the  Slst  of  September,  1840,  between  the 
plaintiff  of  the  one  part  and  the  defendant  of  the  other, 
whereby  the  plaintiff  agrees  to  let,  and  the  defendant  agrees 
to  take,  a  certain  dwelling-house  therein  described,  from 
the  29th  of  September  then  instant,  at  the  rent  of  one 
hundred  guineas  per  annum.  Then,  after  averring  mutual 
promises  by  the  plaintiff  and  defendant,  it  proceeds,  that 
although  a  large  sum  of  money,  to  wit,  the  sum  of  210/.  of 
'the  rent  aforesaid,  for  a  long  space  of  time,  to  wit,  two 
years,  elapsed  after  the  making  of  the  said  promise  and 
agreement,  and  before  the  commencement  of  the  suit,  be- 
came and  was  due,  and  still  is  in  arrear  and  unpaid  to  the 
plaintiff,  contrary  to  the  tenor  and  effect  of  the  agreement 
and  the  promise  of  the  defendant,  yet  the  defendant  hath 
not  paid  the  said  sum  of  money  last  mentioned,  nor  any 
part  thereof.  Whether  this  statement  of  the  declaration 
might  not  have  been  demurred  to,  is  not  the  question,  but 
it  is  clear  from  the  dates  that  two  years'  rent  could  not 
have  been  due  at  the  commencement  of  the  suit.  The 
defendant,  however,  instead  of  demurring  pleads  as  to  105/. 
parcel  payment,  and  for  a  further  plea,  except  as  to  the 
said  sum  of  105/.  parcel,  that  no  part  of  the  said  rent 

(a)  4  East,  503.  (6)  3  fiiog.  N.  C.  685. 
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in  the  declaration  mentioned,  except  the  said  sum  of  105/.        1843. 

parcel,  &c.  had  become  or  was  due  or  payable,  according 

to  the  tenor  and  effect  of  the  said  agreement,  at  any  time 

before  the  commencement  of  the  suit.     It  is  said  that  this 

is  a  bad  plea,  if  so,  it  would  be  extraordinary,  for  it  puts 

forth  distinctly  what  the  defendant  means,  and  is  a  denial 

that  any  thing  had  become  due  in  respect  of  rent  before 

the  commencement  of  the  suit,  except  what  had  been  already 

covered  by  the  plea  of  payment     The  decision  in  Baden 

▼.  Flighi  (a)  is  not  inconsistent  with  this.     The  allegation 

there  was,  that  during  the  term  two  quarters'  rent  became 

due,  which  was  clearly  not  answered  by  saying  that  no  rent 

became  due  on  a  particular  day.     Perhaps  what  comes 

after,  in  the  subsequent  part  of  the  judgment,  with  respect 

to  the  plea  of  riens  in  arriere,  is  not  accurately  reported. 

Patteson  J. — There  is  no  necessity  for  us  to  overrule 
the  case  in  Comyns,  The  plea  there  is  as  to  20/.  parcel  of 
rent  for  several  years,  and  it  is  not  certain  to  what  part  it 
is  intended  to  apply*  But  there  can  be  no  want  of  certainty 
in  this  plea  to  this  declaration,  from  the  dates,  for  two 
years  had  not  elapsed  from  the  time  of  the  commencement 
of  the  holding.  The  defendant  pleads  payment  as  to  part. 
Since  the  new  rules,  what  other  plea  could  he  have  put  on 
the  record  as  to  the  other  part?  He  could  not  have 
pleaded  as  to  part  payment,  and  non  assumpsit  as  to  the 
residue,  because  non  assumpsit  only  puts  in  issue  the  par- 
ticular contract.  He  was  therefore  obliged  to  plead  spe- 
cially, and  he  pleads  a  plea  denying  that  any  rent  had 
become  due,  except  the  one  year's  rent,  which  had  been 
covered  by  the  plea  of  payment.  Perhaps  the  declaration 
might  have  been  bad,  if  the  defendant  had  demurred. 

WiLUAMS  J. — I  am  of  the  same  opinion.  The  plaintiff 
has  brought  the  difficulty  on  himself  by  the  allegation  at 

(o)  3Biog.N.C.685. 
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1843.        Jon  (a).    [Pn^/esoit  J.  How  can  we  enter  judgment  upon 
this  plea,  that  the  plaintifF  cannot  recover  more  than  105/.  ?] 

Bovitl  in  reply.  This  is  assumpsit  for  damagesi  and  the 
plea  in  Baden  v.  Flight  {b)  is  in  substance  the  same  as  here, 
that  no  rent  ever  became  due.  [Patieson  J.  It  is  that  no 
rent  became  due  on  a  particular  day.]  But  the  plea  is  un- 
certain ;  it  does  not  shew  what  portion  of  the  rent  is  con- 
fessed, nor  does  it  avoid  it. 

Lord  Denman  C.  J. — This  declaration  is  dated  the 
16th  of  Februarji  1842,  and  it  sets  out  at  length  an  agree- 
ment made  the  21st  of  September,    1840,  between  the 
plaintiff  of  the  one  part  and  the  defendant  of  the  other, 
whereby  the  plaintiff  agrees  to  let,  and  the  defendant  agrees 
to  take,  a  certain  dwelling-house  therein  described,  from 
the  29th  of  September  then  instant,  at  the  rent  of  one 
hundred  guineas  per  annum.     Then,  after  averring  mutual 
promises  by  the  plaintiff  and  defendant,  it  proceeds,  that 
although  a  large  sum  of  money,  to  wit,  the  sum  of  210/.  of 
the  rent  aforesaid,  for  a  long  space  of  time,  to  wit,  two 
years,  elapsed  after  the  making  of  the  said  promise  and 
agreement,  and  before  the  commencement  of  the  suit,  be- 
came and  was  due,  and  still  is  in  arrear  and  unpaid  to  the 
plaintiff,  contrary  to  the  tenor  and  effect  of  the  agreement 
and  the  promise  of  the  defendant,  yet  the  defendant  hath 
not  paid  the  said  sum  of  money  last  mentioned,  nor  any 
part  thereof.     Whether  this  statement  of  the  declaration 
might  not  have  been  demurred  to,  is  not  the  question,  but 
it  is  clear  from  the  dates  that  two  years'  rent  could  not 
have  been  due  at  the  commencement  of  the  suit.     The 
defendant,  however,  instead  of  demurring  pleads  as  to  105/. 
parcel  payment,  and  for  a  further  plea,  except  as  to  the 
said  sum  of  105/.  parcel,  that  no  part  of  the  said  rent 

(a)  4  East,  503.  (6)  3  fiiog.  N.  C.  685. 


TRINITY  TKRM,  VI  VICT.  41 

in  the  declaration  mentioned,  except  the  said  sum  of  105/.  1843. 
parcel,  &c.  had  become  or  was  due  or  payable,  according 
to  the  tenor  and  effect  of  the  said  agreement^  at  any  time 
before  the  commencement  of  the  suit.  It  is  said  that  this 
is  a  bad  plea,  if  so,  it  would  be  extraordinary,  for  it  puts 
forth  distinctly  what  the  defendant  means,  and  is  a  denial 
that  any  thing  had  become  due  in  respect  of  rent  before 
the  commencement  of  the  suit,  except  what  had  been  already 
covered  by  the  plea  of  payment  The  decision  in  Baden 
yf.Ftight{a)  is  not  inconsistent  with  this.  The  allegation 
there  was^  that  during  the  term  two  quarters'  rent  became 
due,  which  was  clearly  not  answered  by  saying  that  no  rent 
became  due  on  a  particular  day.  Perhaps  what  comes 
after,  in  the  subsequent  part  of  the  judgment,  with  respect 
to  the  plea  of  riens  in  arriere,  is  not  accurately  reported. 

Pattbson  J. — There  is  no  necessity  for  us  to  overrule 
the  case  in  Comyns.  The  plea  there  is  as  to  20/*  parcel  of 
rent  for  several  years,  and  it  is  not  certain  to  what  part  it 
is  intended  to  apply«  But  there  can  be  no  want  of  certainty 
in  this  plea  to  this  declaration,  from  the  dates,  for  two 
years  had  not  elapsed  from  the  time  of  the  commencement 
of  the  holding.  The  defendant  pleads  payment  as  to  part. 
Since  the  new  rulesi  what  other  plea  could  he  have  put  on 
the  record  as  to  the  other  part?  He  could  not  have 
pleaded  as  to  part  payment,  and  non  assumpsit  as  to  the 
residue,  because  non  assumpsit  only  puts  in  issue  the  par- 
ticular contract.  He  was  therefore  obliged  to  plead  spe- 
cially, and  he  pleads  a  plea  denying  that  any  rent  had 
become  due,  except  the  one  year's  rent,  which  had  been 
covered  by  the  plea  of  payment.  Perhaps  the  declaration 
might  have  been  bad,  if  the  defendant  had  demurred. 

WiLUAMS  J. — I  am  of  the  same  opinion.  The  plaintiff 
has  brought  the  difficulty  on  himself  by  the  allegation  at 

(o)  3Biog.N.C.685. 
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the  dose  of  the  declaration^  '*  that  although  a  large  som  of 
moneyi  to  wit,  210/.  of  the  rent  aforesaid,  for  a  long  space 
of  time,  to  wit,  two  years,  elapsed  after  the  making  of  the 
promise,  became  and  was  due,"  8cc.  The  dates  are  incon- 
sistent with  this,  but  I  will  not  undertake  to  say  that  the 
defendant  could  have  trusted  to  that,  there  being  a  direct 
allegation  that  two  years'  rent  was  due.  But  however  he 
does  not  demur;  he  defends  himself  not  by  a  plea  of  riens 
en  arriere,  but  by  saying  eicept  one  year's  rent  which  I 
have  paid,  no  part  of  the  said  rent  had  become  due  before 
the  commencement  of  the  suit,  and  so  he  gets  rid  of  the 
whole  demand.     I  think  the  plea  is  certain  enough. 

CoLERiDOB  J«— My  judgment  proceeds  upon  the  aver- 
ments contained  on  this  particular  record.  It  is  clear  here 
from  the  dates,  that  no  more  than  one  year's  rent  could 
have  been  due*  That  claim  is  fully  answered  by  the  plea 
of  payment,  and  a  denial  that  any  more  than, that  year  had 
become  due.  I  do  not  say  that  such  a  plea  may  not  be 
bad  in  many  cases,  for  it  may  under  circumstanees  be  neces- 
sary to  specify  to  what  portion  of  the  demand  the  plea  is 
intended  to  apply,  and  in  that  case  a  similar  plea  would 
be  bad.  But  there  is  no  uncertainty  in  this  plea,  which 
does  in  effect  so  specify.  It  is  is  not  therefore  necessary  to 
overrule  the  case  in  Siderfin.  But  getting  rid  of  that  ob- 
jection, the  plea  is  certainly  free  from  the  objection  in 
Flight  V.  Baden  (a). 

Judgment  for  the  defendant 

(•)  3  Bing.  N.  C.  685. 
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De  Bbbnardis  v.  Spalding,  Fndayy 

June  find. 
Assumpsit  on  a  promissory  note  for  1080  francs,  Assumpsit 
made  by  tbe  defendant  at  Brussels,  dated  the  29th  of  Oc-  fln^ant  ^ 

tober,  1842,  and  payable  the  20th  of  November  in  the  "aake'  of  a 
^  ^  promissory 

same  year.  note.    Plea, 

Plea:  That  the  said  note  was  made  and  delivered  in  '*'*' ^^^"''f? 

was  made  at 

parts  beyond  the  seas,  to  wit,  at  Brussels,  in  the  kingdom  Brussels,  and 

of  Belgium,  and  that  at  the  said  time  of  the  making  and  orBeldunTis, 

delivery  thereof,  and  also  at  the  time  of  the  making  of  the  thai  no  person 

agreement,  and  of  the  making  of  the  loan  and  advance  in  feceive,  or 

this  plea  mentioned,  the  law  of  the  said  kingdom  of  Bel-  ^S"^®  ^P  '*^® 

.  .  -     .    i-i  orreceivemore 

gium  was,  and  from  these  times  respectively  hitherto  has  than  5/.  per 

been,  and  still  is,  "  that  no  person  shall  take,  or  receive,  or  fo]5)earance  of 

agree  to  take  or  receive  for  the  forbearance,  or  for  the  giv-  monej  lent  or 

ing  day  of  payment  of  any  sum  lent  or  advanced,  or  agreed  f^^^and  that 

to  be  lent  or  advanced,  any  sum  of  money  exceeding  the  all  agreements 

for  the  Dav~ 
rate  of  5  francs  of  the  money  of  the  said  kingdom  of  Bel-  ment ofany 

gium  for  the  forbearance  of  100  francs  of  the  money  of  interest  ex- 
■*  .        ,  -n      -  ceedmg  that 

the  said  kingdom  of  Belgium    for  a  year,  and   that  all  rate,  and 

agreements  for  the  payment  of  any  sum  exceeding  the  rate  ^te^^^de  m 

of  such  5  francs  for  the  forbearance  of  such  100  francs  for  order  to  secure 

a  year  were  and  are  void;  and  that  no  person  lending  any  of^o/sum 

sum  of  money  upon  an  agreement  whereby  he  is  to  receive  of  money  lent 

,  upon  such  an 

for  the  forbearance  thereof  a  sum  exceeding  the  rate  of  agreement  are 

such  5  francs  for  the  forbearance  of  such  100  francs  for  a  '^^P^^^.j^^^t. 

and  void.    It 

year,  can  recover  from  the  person  to  whom  the  same  may  then  stated  an 
be  lent,  either  the  sum  so  lent,  or  the  sum  exceeding  the  ^^^n^the 
rate    aforesaid,   agreed    to   be   paid   for  the   forbearance  plaintiff  and 

thereof,  or  any  part  of  either  of  such  sums.     And  that  all  Belgium,  that 

the  plaintiff 
aboald  lend  money  to  the  defendant  on  an  osurious  contract,  and  the  making  of  the 
note  to  secure  the  loan  in  pursuance  of  such  contract.  Replication,  that  the  rate  of 
interest  in  Belgium  is  not  by  the  law  of  Belgium  restricted  to  5/.  per  cent.,  nor  by  the 
law  of  Belgium  are  notes  made  to  secure  the  jKiTroent  of  money  lent  on  agreement  to 
pay  more  than  bL  per  cent,  interest,  null  and  void,  nor  did  the  defeudant  make,  or  the 
plaintiff  receive,  the  premissorj  note  on  terms  contrarv  to  the  law  of  the  said  kingdom 
of  Belgium,  in  manner  and  form.  Heidy  on  special  demurrer,  that  the  replication  was 
not  double  or  uncertain. 


DeBbrmardis 
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1843.         promissory  notes  whatsoever   made   in   order   to    secure 
(whether  by  itself  or  amongst  other  sums)  the  payment  of 
any  sum  of  money  lent  upon  an  agreement,  whereby  the 
Spalding,     person  lending  is  to  receive  for  the  forbearance  thereof  a 
sum  exceeding  the  rate  of  such  5  francs  for  the  forbear- 
ance of  such  100  francs  for  a  year,  or  to  secure  (whether 
by  itself  or  amongst  other  sums)  the  payment  of  such  sum 
exceeding  the  rate  aforesaid  agreed  to  be  paid  for  such 
forbearance,  are  wholly  null  and  void,  and  that  no  part 
whatever  of  the  sum  mentioned  and  promised  to  be  paid  in 
any  of  such  notes  can  be  recovered  from  the  party  making 
the  same.     And  the  defendant  says,  that  before  the  making 
of  the  said  note,  and  while  the  plaintitf  and  defendant  were 
both  residing  in  the  said  kingdom  of  Belgium,  and  subject 
to  the  laws  thereof,  to  wit,  on  the  29th  day  of  October,  in 
the  year  of  our  Lord  1842,  it  was  agreed  between  the  plain- 
tiff and  the  defendant  that  the  plaintiiF  should  lend  and  ad- 
vance to  the  defendant  a  certain  sum  of  money  of  the  said 
kingdom  of  Belgium,  to  wit,  the  sum  of  540  francs,  and 
that  the  plaintiff  should  forbear  and  give  day  of  payment  of 
the  said  sum  of  540  francs,  from  the  time  of  lending  and 
advancing  the  same  until  a  certain  other  day,  to  wit,  the 
20th  day  of  November,  a.  d.  1842,  in  the  said  note  men- 
tioned, and  that  for  forbearing  and  giving  day  of  payment 
of  the  said  sum  of  540  francs,  the  defendant  should  pay  to 
the  plaintiff  a  certain  sum  of  money  of  the  said  kingdom 
of  Belgium,  to  wit,  the  sum  of  540  francs;   and  that  for 
securing  the  repayment  of  the  said  sum  of  540  francs  so  to 
be  lent  and  advanced,  together  with  the  said  sum  of  540 
francs  so  to  be  paid  for  the  forbearing  and  giving  day  of 
payment  of  the  said  540  francs,  the  defendant  should  make 
the  said  promissory  note.     And  the  defendant  says,  that  in 
pursuance  of  the  said  agreement,  the  plaintiff  did  after- 
wards, to  wit,  on  the  said  2gth  day  of  October,  in  the  year 
of  our  Lord  1842,  lend  and  advance  the  said  sum  of  540 
francs  to  the  defendant,  and  the  defendant  did  then,  for 
securing  the  payment  of  the  said  last  mentioned  sum,  as 
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also  the  payment  of  the  said  other  sum  of  540  francs,  on         i843. 
the  said  20th  day  of  November,  A.D.  ]842,  make  the  said 
promissory  note,  and  the  plaintiff  then  received  the  same  v, 

on  the  terms  aforesaid.  And  the  defendant  further  says,  Spalding. 
that  the  said  sum  of  540  francs,  so  agreed  to  be  given  and 
paid  to  the  plaintiiF  for  such  loan  and  forbearance,  exceeds 
the  rate  of  5  francs  of  the  money  of  the  said  kingdom  of 
Belgium  for  the  forbearance  of  100  francs  of  the  money  of 
the  said  kingdom  of  Belgium  for  a  year,  contrary  to  the 
law  of  the  said  kingdom  of  Belgium,  8cc. 

Replication.  That  at  the  several  times  by  the  defendant 
in  bis  plea  in  that  behalf  mentioned,  the  rate  of  interest 
for  the  forbearance  or  giving  day  of  payment  in  the  said 
kingdom  of  Belgium,  was  not  by  the  law  of  the  said  king- 
dom of  Belgium  limited  or  restricted  to  5  francs  for  the 
forbearance  of  100  francs  for  a  year,  nor  by  the  law  of  the 
said  kingdom  of  Belgium  were  promissory  notes  made  to 
secure  the  payment  of  moneys  lent  upon  an  agreement 
whereby  the  lender  was  to  receive  for  forbearance  a  sum 
exceeding  the  rate  of  such  5  francs  for  the  forbearance  of 
such  100  francs  for  a  year,  or  to  secure  the  payment  of 
such  sum,  exceeding  the  rate  aforesaid  for  such  forbear- 
ance, null  and  void,  as  the  defendant  hath  above  in  his  plea 
alleged,  nor  did  the  defendant  make  or  the  plaintiiF  receive 
the  said  promissory  note  on  terms  contrary  to  the  law  of 
the  said  kingdom  of  Belgium,  in  manner  and  form  as  the 
defendant  hath  above  in  that  behalf  alleged. 

Special  demurrer,  assigning  for  grounds  that  the  repli- 
cation was  double  and  uncertain. 

Sir  J.  Bayley  in  support  of  the  demurrer.  The  re- 
plication is  double,  for  it  puts  in  issue  the  law  of  Belgium 
as  to  usury,  and  the  law  of  Belgium  as  to  promissory  notes, 
and  the  terms  on  which  the  note  was  given.  The  plea 
states  the  law  of  Belgium  with  respect  to  usury,  and  it 
then  alleges  the  usurious  contract,  and  that  the  note  was 
made  in  pursuance  of  it.    The  plaintiiF  in  his  replication 
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1843.        should  have  denied  the  law  of  Belgium  as  stated  in  the 

^  )f^^^^      plea,  or  the  contract  on  which  the  note  was  made.    "  The 
DeBehnaedib       ,     .       ,  ,  ,      .. 

9.  rule  IS,  that  where  any  pleading  comprises  several  travers* 

SpALDijfG.  ^\y\^  fa^^g  Q|.  allegations,  the  whole  ought  not  to  be  denied 
together,  but  one  point  alone  disputed  :''  Parke  J.  in 
Selby  V.  Bardon${a),  The  replication  de  injurift  here 
would  be  improper.  The  plaintiff  in  his  replication  puts 
in  issue  both  the  law  of  Belgium  and  the  terms  upon 
which  the  note  was  made.  It  is  therefore  double  s 
Faulkner  v.  Chevelt{b),  Smith  v.  Dickson{c).  A  traverse 
of  the  contract  would  have  been  a  good  answer  to  the 
whole  plea :  Grimwaod  v.  Barfit{d).  Therefore  the  tra« 
verse  of  both  propositions  is  tantamount  to  a  replication 
de  injuri&;  Griffin  v.  Yaies{e\  which  is  only  admissible 
where  matters  in  excuse  of  the  subject-matter  of  the  action 
are  pleaded,  to  answer  which  the  whole  of  the  facts  com- 
posing the  plea  must  be  denied.  But  the  plea  is  also  bad 
for  uncertainty,  for  it  avers  that  the  defendant  did  not 
make  nor  the  plaintiff  receive  the  note  in  terms  contrary  to 
the  law  of  Belgium;  this  may  mean  either  to  deny  the 
agreement  on  which  the  note  was  given,  or  to  deny  that 
the  agreement  was  contrary  to  the  law  of  Belgium.  It  is 
uncertain  whether  the  plaintiff  means  to  put  in  issue  the 
law,  or  that  the  note  was  made  contrary  to  it. 

Wkigham  in  support  of  the  replication.  It  is  not  con* 
tended  that  the  replication  de  injurift  does  apply  here.  But 
the  issue  here  is  single,  involving  only  the  law  of  the  king- 
dom of  Belgium.  The  replication  denies  that  the  rate  of 
interest  in  Belgium  is  by  the  law  of  Belgium  limited  to  5 
per  cent.,  and  that  promissory  notes  made  for  securing  pay- 
ment of  money  lent  at  a  higher  rate  of  interest  than  5  per 
cent,  are  void  by  the  law  of  Belgium.  This  is  in  fact  only 
a  denial  of  the  law  of  Belgium  as  stated  in  the  plea.     The 

(a)  3  B.  &  Ad.  10.  (e)  7  Ad.  &  EU.  1 ;  &  C.  «  If . 

{h)  5  Ad.  &  £11.  S13;  S.  C.  6     &  P.  1. 
N.  &  M.  704.  {(l)  6  T.  R.  460. 

(0  9  Biog.  N.  C.  579. 
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third  allegition  in  the  replication  does  not  put  in  issue  the         1843. 
agreement  at  all^  but  only  avers  that  the  note  was  valid  by  ^  ^ 
the  law  of  Belgium.    Thus  the  whole  replication   only  v. 

tenders  a  single  issue,  though  with  two  branches;  the  S'^^'"®- 
plaintiff  in  substance  says,  although  there  was  an  agree- 
ment to  secure  more  than  5  per  cent  on  the  loan,  in  pur« 
luaooe  of  which  the  note  was  made,  yet  by  the  law  of  Bel- 
gium a  note  made  in  pursuance  of  such  an  agreement  is 
not  void.  It  denies  the  law  of  Belgium,  as  stated  in  the 
plea,  with  regard  to  interest  on  money  advanced  on  loan, 
and  with  regard  to  promissory  notes  made  to  secure  such 
interest,  this  is  only  a  denial  of  the  law  of  Belgium  as 
stated  in  the  plea.  The  reason  of  the  rule  against  duplicity 
is,  that  it  tends  to  several  issues  in  respect  of  a  single 
clum:  Stephent  on  Pleadingi  S51.  But  no  matteri  how- 
ever multifarious,  which  constitutes  but  an  entire  answer, 
will  render  a  plea  double;  but  here  the  several  allegations 
constitute  one  single  point  of  defence,  namely,  that  the 
note  is  not  void  by  the  law  of  Belgium,  as  stated  in  the 
plea:  Robinson  v.  Rayky  (a).  The  latter  proposition  is  not 
a  traverse  of  the  agreement  to  take  more  than  5  per  cent, 
for  the  loan,  and  at  most,  taken  in  conjunction  with  what 
goes  before,  is  immaterial  matter,  but  this  will  not  render 
the  pleading  double:  Regil  v.  Green  (A).  Then  if  the 
plea  is  not  double  it  is  not  uncertain. 

Lord  Dbnman  C.  J.— I  think  the  plaintiff  has  taken  the 
right  viaw  of  the  replication;  it  in  reality  puts  in  issue  the 
law  of  Belgium  and  nothing  more. 

Patteson  J. — The  law  of  Belgium  is  stated  with  par« 
ticularity  in  the  defendant's  plea,  and  the  replication  puts 
in  issue  the  law  only.  If  the  plaintiff  had  in  terms  tra^ 
versed  the  allegations  in  the  plea  as  to  the  law  of  Belgium, 
it  would  have  been  equivalent  to  the  assertion  of  the  first 
two  propositions  of  the  replication;  the  third  proposition 

(a)  1  Borr.  316.  (b)  1  M.  &  W.  538. 
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1843.        is  mere  surplusage.     If  the  third  proposition  had  put  in 

^  ^^^^^***^      issue  the  fact  of  making  the  agreement*  in  pursuance  of 
DeBernardis      ,  .  .  o  o  1 

V.  which  the  note  is  stated  to  have  been  given,  it  would  have 

Spaldino.  jjggjj  double.  But,  after  denying  the  law  of  fielgium  to  be 
as  stated  in  the  plea,  it  only  denies  that  the  note  was  made 
on  terms  contrary  to  the  law  of  the  kingdom  of  Belgium. 
That  is  another  mode  of  traversing  the  law  of  Belgium  as 
alleged  in  the  plea,  or  else  it  is  an  assertion  that  the  note 
was  not  made  contrary  to  some  other  law  of  Belgium  not 
mentioned  in  the  plea.  It  is  either  a  repetition  of  the  tra- 
verse or  surplusage.  If  the  law  had  been  found  at  the 
trial  to  be  as  stated  in  the  plea,  the  whole  issue  would 
have  been  proved. 

Williams  J.— Sir  J.  Bayley  is  not  founded  in  stating 
that  the  two  propositions  in  the  plaintiff's  replication, 
namely,  that  the  rate  of  interest  in  the  kingdom  of  Belgium 
is  not,  by  the  law  of  Belgium,  limited  to  5  per  cent,  and 
that  promissory  notes  made  to  secure  the  payment  of 
moneys  lent  upon  an  agreement  to  pay  more  than  5  per 
cent,  interest  are  not  null  and  void  by  the  law  of  the  said 
kingdom,  make  the  plea  double.  Both  together  they  only 
amount  to  a  statement  of  the  law  of  Belgium  with  respect 
to  promissory  notes  given  to  secure  the  payment  of  money 
lent  at  more  than  5  per  cent,  interest,  namely,  that  such 
notes  given  are  not  void  by  the  law  of  Belgium.  Then  as 
to  the  other  proposition,  that  also  is  not  an  affirmation  of 
a  proposition  distinct  from  the  other.  If  the  words,  *'  the 
said  law,"  had  been  introduced,  perhaps  it  might  have 
been  so,  for  then  the  replication  would  have  denied  that 
the  note  was  made  on  the  terms  of  securing  more  than  5 
per  cent,  interest,  but  the  latter  averment  of  the  replication 
denies  nothing  alleged  in  the  plea,  but  only  alleges  that  the 
plaintiff  made  the  note  on  terms  generally,  not  contrary  to 
the  law  of  the  kingdom  of  Belgium. 

CoLERiDOB  J» — ^At  one  time  I  was  inclined  to  take  a 
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different  view  of  the  questioOy  but  now  I  think  the  replica- 

tioD  one  and  sinele.     To  ascertain  the  character  of  the  _  _ 

...  ,     .  .        1  Ti.  DeBernardis 

traverse  in  the  rephcation,  we  must  look  at  the  plea,     if  v. 

the  plea  amounts  to  only  one  statement  of  the  law  of  Bel*  Spalding 
gittin,  though  it  states  two  propositions  with  regard  to  it, 
namely,  that  the  law  of  Belgium  does  not  permit  a  higher 
rate  of  interest  than  51.  per  cent,  and  that  notes  made  in 
pursuance  of  an  agreement  for  paying  higher  interest  are 
void  by  the  law  of  Belgium,  then  the  replication  is  single, 
although  it  put  in  issue  both  these  allegations,  which  in 
effect  are  only  one  allegation  of  the  law  of  Belgium.  The 
last  averment  in  the  replication  may  bear  two  meanings; 
either  that  the  note  was  not  made  contrary  to  the  law  as 
thereinbefore  stated,  and  then  taken  in  connection  with  the 
first  two  allegations  in  the  replication,  it  is  only  a  repetition 
of  the  former  traverse,  or  else  it  is  an  assertion  that  it  was 
not  made  in  terms  generally  contrary  to  the  law  of  Bel- 
gium, when  it  will  be  found  that  there  is  no  such  averment 
in  the  plea^  and  either  way  it  would  be  harmless  on  this 
demurrer. 

Judgment  for  plaintiffs. 


Thompson  v.  Beck  and  another.  ff*^*^l 

TH  is  was  an  application  to  set  aside  an  order  made  by  Where  an 

Coleridge  J.     It  appeared  that  on  the  19th  of  April  a  sum-  made  by  a 

mous  was  taken  out  before  ColeridseJ.  for  setting  aside  4"*^8®  *^?^*°** 

®  .  ,         .     were,  and  an 

the  writ  of  summons  and  subsequent  proceedings  in  this  applicatinn  is 

cause  for  irregularity,  which  on  the  hearing  was  dismissed  ^j^^'^^q  ^^ 
by  the  learned  judge  with  costs,  on  the  ground  that  the  same  jud^, 
defendants'  affidavits  were  not  properly  entitled.     The  de-  ^^^  Court,  to 
fendants  paid  the  costs  the  next  day,  and  on  the  same  day,  rewind hUown 
having  discovered  an  authority  tending  to  shew  that  the  he  entertains, 
original  affidavits  were  sufficient,  they  took  out  a  fresh  |jJ*JcoiJrt*J^I 

not  interfere 
to  review  his  decision. 

VOU  I. — D.  M.  E 
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suoiiDons  before  the  same  learned  judgei  for  the  purpose 
of  inducing  him  to  review  his  decision.  This  he  refused 
to  do,  on  the  ground  that  it  was  too  late  to  interfere  after 
the  defendants  had  paid  the  costs  of  the  first  application. 

Martin  shewed  cause. 

Humphrey  in  support  of  the  rule* 

Lord  Denman  C.  J.*— The  defendants  first  pay  the 
costs  in  compliance  with  the  decision  of  the  learned  judge, 
and  then  they  come  to  ask  him  to  review  his  decision,  and 
he  refuses  on  the  ground  that  they  are  too  late.  The  ques* 
tion  is,  whether  after  this  the  defendants  are  entitled  to 
come  here.  I  think  they  are  not*  The  defendants  could 
not  have  appealed  from  the  decision  of  my  brother  CoU* 
ridge  to  any  other  single  judge;  but,  if  they  were  dissatisfied 
with  his  decision,  they  ought  to  have  applied  to  the  Court 
to  review  it.  Instead  of  doing  that  they  go  before  him 
again,  and  thus  they  have  substituted  him  for  the  Court, 
and  cannot  come  here  now. 

Patteson,  Williams  and  Colebidge  Js.  concurred. 


Tuesday,  Prentice  V*  HARRISON  and  Lawrence. 

Trespass  for     XRESPASS  for  assault  and  false  imprisonment. 

assault  and  piea :  that  Lawrence  recovered  j udgment  for  3/.  1 2s.  debt, 

false  impnson-  .  .,../*.•       t       ^ 

ment.    Plea     ^^d  19/*  8s.  costs,  agamst  the  plamtifiy  m  the  Court  of 

of  justification  Queen's  Bench,  and  that  a  capias  ad  satisfaciendum  was 

under  a  wnt  . 

of  ca.  sa.         issued  by  defendant  ^arri^oTi,  as  the  attorney  of  the  defend- 

RepHcation, 

that  the  said  writ  was  after  the  issuing  thereof,  and  before  the  commencenient  of  the 

suit,  ordered  to  be  set  aside  and  was  set  aside  by  order  of  a  judge  i^^Held,  on  special 

demurrer,  that  the  replication  was  bad  for  not  averring  that  the  writ  was  set  aside 

for  irregularity. 
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ant  Lawrence^  upon  the  said  judgmenti  and  directed  to  the 
sheriff  of  Essex.  „ 

Replication :  that  the  writ  of  capias  ad  satisfaciendum  v, 

ia  the  plea  mentioned,  after  the  issuing  thereof,  and  before  H^^^**^>'' 
the  commencement  of  the  suit,  was  ordered  to  be  set  aside, 
and  was  set  aside,  by  Sir  C.  Cremoell,  Knight,  then  being 
one  of  the  judges  of  the  Common  Pleas,  by  an  order  then 
made  by  him  according  to  the  practice  in  that  behalf  of  the 
Court  of  Queen's  Bench,  by  which  order  the  said  Sir  C. 
Crtnwell  ordered  that  the  said  writ  should  be  set  aside. 
It  then  alleged  that  afterwards,  and  before  the  commence- 
ment of  the  suit,  the  said  order  was  made  a  rule  of  the 
Court  of  Queen's  Bench,  and  that  always  from  the  time 
of  the  making  of  the  said  order  up  to  and  at  the  time  of 
the  commencement  of  the  suit,  and  thence  hitherto,  the 
said  order  remained  and  was  in  full  force  and  virtue,  and 
not  in  any  manner  altered,  rescinded  or  made  void. 

Special  demurrer,  stating  as  grounds,  that  the  repli- 
cation is  insufficient  in  not  stating  and  shewing  to  the 
Court  wherefore  the  order  of  the  judge  was  made,  and 
what  was  the  ground  for  setting  aside,  and  upon  which  was 
set  aside  the  said  writ  of  capias,  and  also  that,  if  the  same 
writ  was  set  aside  for  any  other  cause  than  for  irregularity, 
then  the  same  plea  is  substantially  defective  and  insufficient. 
And  also  that  it  does  not  state  whether  the  order  of  the 
judge  was  made  previously  or  subsequently  to  the  execution 
of  the  said  writ,  because  if  the  said  writ  was  set  aside  for 
any  other  cause  than  irregularity,  then  it  is  essential  to  the 
validity  of  the  replication  that  the  order  should  have  been 
made  previously  to  the  execution  of  the  said  writ,  and  that 
the  defendants  should,  before  and  at  the  time  of  the  exe- 
cution of  the  said  writ,  have  had  knowledge  and  notice  of 
the  said  order. 

Butt  in  support  of  the  demurrer.  The  ground  upon 
which  tbe  writ  of  capias  ad  satisfaciendum  was  set  aside 
should  be  stated  on  the  face  of  the  replication ;  if  for  irre- 

£2 
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1843.  gularity  it  should  be  so  stated,  for  the  plaintiff  must  shew 
distinctly  the  ground  upon  which  he  makes  the  defendants 
trespassers.  If  any  case  can  be  suggested  consistent  with 
Harrison.  (^^  fn^^g  stated  in  the  replication,  where  the  defendants 
would  not  be  liable  in  trespass,  the  replication  is  bad  for 
not  expressly  excluding  that  case.  It  is  true  that  if  the 
writ  was  void  ab  initio  or  irregular,  that  would  make  the 
defendants  trespassers:  Parsons  v.  LIqyd(ja),  Codrmgton 
V.  Lloyd  (b).  The  reason  is,  that  the  issuing  of  the  writ 
under  such  circumstances  is  the  act  of  the  parties.  But,  if 
the  defect  rendered  the  process  erroneous  only,  then  the 
parties  would  not  be  liable,  for  that  is  the  act  of  the  Court: 
Phillips  V.  Biron{c)p  Parsons  v.  Lloyd  (a).  There  might 
have  been  er^or  in  the  award  of  execution ;  for  instance,  if 
the  writ  issued  more  than  a  year  after  the  date  of  the  judg- 
ment, the  replication  ought  to  have  excluded  this  case. 
There  may  be  error  in  process ;  Com.  Dig.  Pleader,  (3  B), 
Bryan  v.  Wagstaffe{d\  Ransford  v.  BosanqueHfi)\  but  the 
Court  are  in  the  habit  of  interfering  on  motion,  and  will 
not  put  the  party  to  a  writ  of  error. 

Unthank  in  support  of  the  replication.  The  plea  shews 
a  regular  judgment,  which  is  stated  to  be  in  full  force,  and 
then  a  writ  founded  upon  it.  It  is  true  that  if  the  judgment 
had  been  erroneous  the  parties  would  not  be  liable,  but  the 
rule  does  not  apply  where  the  process  is  erroneous,  for  the 
Court  is  no  party  to  the  process,  but  those  who  sue  it  out  only. 
In  King  v.  Harrison  {/)  it  appeared  on  the  record  that  the 
writ  had  not  been  quashed  in  toto,  but  only  for  the  excess. 
There  was  therefore  a  valid  writ  subsisting  in  that  case, 
but  here  it  is  stated  that  the  writ  was  set  aside  by  a  judge's 
order,  and  it  must  be  assumed  that  it  was  set  aside  for 
irregularity;  a  judge  would  not  set  it  aside  for  error. 
IPatieson  J.   If  there  was  more  than  a  year  between  the 

(fl)  3  Wils.  341.  (rf)  5  B.  &  C.  314. 

(6)  8  A.  &  E.  449;  5.  C.  2  N.  (e)  12  A.  &  E.  813;  5.  C.  3  P. 

Sc  P.  444.  &  D.  S98. 

(c)  1  Str.  509.  (/)  15  East,  612. 


TRlNITir  TERM,  VI  VICT.  63 

judgment  and  the  issuing  of  the  writ^  that  would  be  error        i843. 

on  the  record,  and  yet  in  practice  we  set  aside  such  writs.]        '■^^v-^^ 

Paentice 

V. 

Butt  in  reply.  This  is  erroneous  process  only  on  the  Harrison. 
face  of  the  replication,  and  as  that  is  the  act  of  the  Court 
the  defendants  are  not  liable.  [Fatteson  J.  What  error  is 
suggested  f]  If  the  writ  issued  more  than  a  year  after  the 
judgment,  without  any  scire  facias  to  revive  it.  IPaiteson  J. 
How  could  that  be  the  act  of  the  Court?  It  looks  like  the 
act  of  the  party.]  In  every  writ  of  execution  there  is  first 
an  award  of  execution  on  the  judgment  roll;  the  execution 
is  therefore  in  contemplation  of  law  the  act  of  the  Court; 
and,  although  when  the  writ  is  irregular  and  therefore  void, 
the  party  is  liable  as  a  trespasser,  the  Court  will  not  intend 
that  such  is  the  case  when  it  is  not  expressly  stated  in  the 
pleadings. 

Lord  Denman  C.  J. — The  plaintiff  in  his  replication 
states  that  the  writ  of  capias  ad  satisfaciendum  in  the  plea 
mentioned,  after  the  issuing  thereof  and  before  the  com- 
mencement of  the  suit,  was  ordered  to  be  set  aside  and  was 
set  aside  by  an  order  of  my  brother  CresswelL  The  ques- 
tion is,  whether  the  plaintiif  ought  not  to  have  gone  on  to 
shew  the  ground  upon  which  that  learned  judge  proceeded 
to  order  the  writ  to  be  set  aside.  And  it  is  argued  that  for 
aught  that  appears  upon  the  face  of  the  plaintiff's  pleading 
it  might  have  been  set  aside  on  account  of  some  defect, 
that  would  make  it  erroneous,  and  that  the  defendants  in 
that  case  would  not  be  liable ;  and  an  error  in  the  award 
of  execution  has  been  suggested,  namely,  the  issuing  of  the 
writ  more  than  a  year  after  the  date  of  the  judgment.  I 
think  this  objection  to  the  plaintiff's  replication  must  prevail, 
and  that  the  plaintiff  should  have  guarded  himself  against  it 
by  stating  that  the  writ  was  set  aside  for  irregularity. 

Pattesos  J. — I  am  of  the  same  opinion.  Here  is  a 
ludirmenl  pleaded  and  a  writ  of  capias  ad  satisfaciendum 
founded   upon  it.     The  plaintiff  undertakes  to  shew  that 
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the  capias  was  void»  having  been  set  aside  for  irregularity. 
He  does  not  state  that  fact  specifically  on  bis  pleadings, 
but  only  that  the  writ  was  ordered  to  be  set  aside  and  was 
set  aside  by  order  of  a  learned  judge.     Mr.  Unthank  says 
there  is  no  case  where  a  writ  is  set  aside  by  a  judge's  order 
where  the  defendant  can  justify  under  it.     If  there  can  be 
any  such  case  it  is  sufficient;  for,  in  order  to  make  the 
defendants  trespassers,  the  plaintiff  must  shew  on  the  face 
of  his  replication  that  they  were  not  justified  under  the 
process  which  they  have  pleaded.     Then  there  is  the  case 
of  a  writ  issuing  more  than  a  year  after  the  date  of  the 
judgment,  without  any  scire  facias  to  revive  it.     In  practice 
we  at  chambers  set  aside  the  writ,  when  perhaps  in  strict- 
ness only  the  execution  is  set  aside,  but  then  the  writ  being 
clearly  erroneous,  if  the  judge  is  to  deal  with  it  at  all,  he 
must  set  it  aside.     How  are  we  to  say  that  that  was  not 
the  case  here,  and,  if  so,  the  process  being  erroneous  and 
not  irregular,  the  defendants  are  justified  in  what  they  have 
done  under  it. 


Williams  and  Colebidoe  Js.  concurred. 


Judgment  for  the  plaintiff. 


Tuetday, 
June  6th, 


BowDEN,  Esq.  V.  Hall. 


^laimlff  m""  Case.  The  declaration  alleged  that  the  plaintiff  before 
sheriflf  against  the  committing  of  the  grievances  was  sheriff  of  the  county 
the  defendant 

as  replevin  clerk  for  taking  insufficient  sureties  to  a  replevin  bond.  The  declaratiou 
alleged  that  the  plaintiff  duly  appointed  the  defendant  one  of  his  deputies  for  the  pur- 
pose of  making  and  granting  replevins  pursuant  to  the  statute,  and  that  the  defendant 
accepted  such  appointment,  and  continued  to  be  and  was  such  deputy  from  the  time  of 
his  appointment  until  and  after  the  cause  of  action,  and  that  the  deiendant  during  all 
that  time  acted  and  was  one  of  the  deputies  of  the  said  plaintiff. 

Plea,  that  the  plaintiff  did  not  depute,  appoint  and  proclaim  the  defendant  one  of  his 
deputies  pursuant  to  and  according  to  the  form  of  the  statute,  and  that  the  defendant 
was  not  at  the  said  time  when  &c.,  such  deputy  in  manner  and  form. 

Held,  on  special  di^murrer,  1st,  that  the  defendant  must  be  taken  to  be  appointed 
under  statute  1  &  2  PhiL  S^Mary,  c.  ]2;{2nd,that  the  plea  was  bad  for  duplicity,  and  also 
because  it  traversed  matter  not  alleged  in  the  declaration. 
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of  Derby>  and  as  such  sheriff,  before  the  commiuing  of  the        1843. 
grievances^  to  wit,  &c.,  duly  appointed   the  defendant  one 
of  his  deputies  for  the  purpose  of  making  and  granting  re- 
plevins within  the  said  county,  pursuant  to  the  statute  in 
such  caae   made  and  provided ;  that  the  defendant  then 
accepted  such  appointment  accordingly,  and  continued  to 
be  and  waa  such  deputy  of  the  said  plaintiff  as  such  sheriff 
as  aforesaid,  from  the  time  of  his  said  appointment  until 
and  after  a  certain  day,  to  wit,  8u:,;  and  that  the  defendant 
during  all  the  time  aforesaid,  acted  and  was  one  of  the 
deputies  of  the  said  plaintiff  for  making  and  granting  such 
replevins.     The  declaration  then  alleged  that  while  the 
plaintiff  was   such  sheriff,  and   the  defendant  was  such 
deputy,  one  WiUiam  JVibon  and  George  Wilson  distrained 
divers  goods  and  chattels  as  a  distress  for  arrears  of  rent 
due  from  one  Coning  to  the  said  W.  Wihon  and  G.  Wilson, 
and  that  the  said  W.  Wilson  and  G.  fViUon  detained  the 
goods  till  the  defendant  as  such  deputy  as  aforesaid,  and 
acting  as  such,  caused  them  to  be  replevied  and  delivered 
to  the  said  Coning.    It  then  stated  the  levy  of  the  plaint  in 
the  county  court, — its  removal  by  recordari  facias, — the 
declaration  in  replevin  in  the  court  of  Queen's  Bench,  the 
avowry  for  rent  in  arrear,  and  the  judgment  for  the  avowants 
in  the  replevin  suit,  and  then  went  on  to  allege,  that  although 
it  was  the  duty  of  the  defendant  as  such  deputy  as  afore- 
said, before  his  making  deliverance  of  the  said  distress  to 
the  said  Coning  as  aforesaid,  in  pursuance  of  the  statute  in 
such  case  made  and  provided,  to  take  in  the  name  of  the 
said  plaintiff  as  such  sheriff  as  aforesaid,  from  the  said 
Coning,  and  two  responsible  persons  as  sureties  for  the  said 
Coning,  a  bond  in  double  the  value  of  the  said  goods  and 
chattels  so  distrained  as  aforesaid,  conditioned  for  the  pro- 
secuting the  suit  of  replevin  of  the  said  Coning,  for  the 
taking  of  the  said  goods  and  chattels,  with   effect  and 
without  delay,  and  for  duly  returning  the  goods  and  chattels 
to  distrained  in  case  a  return  should  be  adjudged,  and, 
before  taking  the  said  bond  and  making  the  said  deliverance, 
to  uae  all  due  and  proper  care  and  caution  respecting 
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1843.  taking  the  same,  and  making  the  said  deliverance,  and  to 
make  all  due  and  proper  inquiries  as  to  the  responsibility 
and  sufficiency  of  the  said  sureties,  and  not  knowingly  to 
take  such  bond  from  irresponsible  and  insufficient  persons 
as  such  sureties.  Nevertheless  the  said  defendant,  so  being 
and  acting  as  such  deputy  as  aforesaid,  not  regarding,  &c. 
did  not,  nor  would  before  his  making  deliverance  of  the  said 
distress  to  the  said  Coning  as  aforesaid,  take  in  the  name  of 
the  plainti£f  as  such  sheriff  as  aforesaid,  from  the  said  Coning 
and  two  responsible  persons  as  sureties  as  aforesaid,  such 
a  bond  as  aforesaid,  conditioned  as  aforesaid,  but  wrong- 
fully and  injuriously  omitted  and  neglected  so  to  do.  And 
on  the  contrary  thereof,  the  defendant,  as  such  deputy  as 
aforesaid,  in  breach  of  his  said  duty,  fraudulently,  deceitfully, 
wrongfully,  knowingly  and  unjustly,  before  the  replevying 
and  delivery  of  the  said  goods  and  chattels  as  aforesaid,  to 
wit,  &c.  did  take,  in  the  name  of  the  said  now  plaintiff  as 
such  sheriff  as  aforesaid,  of  the  said  Coning  and  two  other 
persons,  to  wit,  John  Carey  and  John  Rolling,  a  certain 
bond  conditioned  for  the  prosecuting  the  said  suit  of  the 
said  Coning  with  effect  and  without  delay,  and  for  duly 
returning  the  said  last  mentioned  goods  and  chattels  in  case 
a  return  thereof  should  be  adjudged,  as  a  bond  taken  in 
pursuance  of  the  said  statute.  And  the  defendant,  before 
taking  the  said  bond,  and  making  the  said  deliverance 
of  the  said  goods  and  chattels,  did  not  nor  would  use  due 
care  and  caution  respecting  taking  the  same,  and  making 
the  said  deliverance,  but,  on  the  contrary  thereof,  the  said 
defendant,  before  taking  the  said  bond,  and  making  the  said 
deliverance,  refused,  neglected  and  omitted  to  make  due 
and  proper  inquiries  respecting  the  sufficiency  and  respon- 
sibility of  such  sureties,  and  took  the  said  bond  fraudulently, 
deceitfully  and  wrongfully,  of  the  said  C&nmg,  and  two 
other  persons  as  sureties,  that  is  to  say,  the  said  Carey  and 
Rolling,  without  making  due  and  proper  inquiries  as  to  the 
sufficiency  and  responsibility  of  the  said  Carey  and  Rolling 
or  either  of  them,  and  the  said  plaintiff  says  that  the  said 
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Carey  and  Rollings  so  taken  as  sureties  as  aforesaid,  by  the         1843. 
said  defendant  as  such  deputy  as  aforesaid,  at  the  time  of 
their  becoming  pledges  and  sureties  in  that  behalf  as  afore- 
said, were  not  good,  able,  sufficient  or  responsible  sureties 
for  prosecuting  the  said  suit  of  the  said  Coning  with  eifect 
aod  without  delay,  or  for  duly  returning  the  said  goods  and 
diattels  80  distrained  as  aforesaid,  in  case  a  return  thereof 
should  be  adjudged,  as  he  the  said  defendant  as  such  deputy 
as  aforesaid,  then  and  at  the  time  of  taking  the  said  bond 
and  making  the  said  deliverance  well  knew,  but  the  said 
Carey  and  Rolling  at  the  time  of  their  becoming  such  sure- 
tits  as  aforesaid,  and  of  the  making  of  the  said  deliverance, 
were,  and  each  of  them  was,  wholly  insufficient  for  that 
purpose,  as  the  said  defendant  as  such  deputy  as  aforesaid, 
at  the  time  of  the  taking  of  the  said  bond  as  aforesaid,  and 
making  the  said  deliverance,  well  knew.     And  although  a 
return   of  the  said  goods  and  chattels  had  been  adjudged, 
yet  no  return  had  been  made,  nor  rent  satisfied.     It  then 
went  oo  to  state,  that  by  means  of  the  premises,  and  of  the 
defendant's  negligence  and  misconduct  as  such  deputy  as 
aforesaid,  and  in  and  about  the  taking  of  insufficient  sureties, 
an  action  was  commenced  and  prosecuted  by  the  said    W. 
Wilson  and  G.  Wilson  against  the  plaintiff,  for  the  damages 
sustained  by  them  by  reason  of  the  insufficiency,  which  was 
defended  in  due  course  by  the  plaintiff;  and,  after  averring 
notice  to  the  defendant  of  the  action,  and  his  refusal  to 
satisfy  and  pay  the  said  W.  Wilson  and  G.  Wilson  for  the 
damages  so  occasioned  as  aforesaid,  or  to  take  any  part  in 
the  proceedings  so  instituted  by  the  said   W.  Wilson  and 
G.  Wilson  against  the  then  plaintiff,  it  stated  that  such 
proceedings  were  thereupon   had  in   the  said  suit,   that 
the  said  W.  Wilson  and  G.  Wilson,  by  judgment  of  the  said 
Court,  recovered  against  the  plaintiff  the  sum  of  289/.  35. 6d. 
for  damages  and  costs,  which  the  plaintiff  had  been  obliged 
to  pay  to  the  said  W.  Wilson  and  G.  Wilson. 

Plea,  that  the  plaintiff  did  not  depute,  appoint  and  proclaim 
the  defendant  one  of  his  the  plaintiff's  deputies,  for  the  pur- 
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pose  of  making  and  granting  replevins  within  the  said 
county  of  Derby^  pursuant  to  and  according  to  the  form  of 
the  said  statute  in  such  case  made  and  provided,  and  that 
be  the  defendant  was  not  at  the  said  time,  when,  &g.  such 
deputy  of  the  plaintiff  as  such  sheriff  as  aforesaid  in  manner 
and  form,  &c. 

Special  demurrer,  on  the  grounds  that  the  defendant 
hath  taken  issue  on  matter  which  is  not  alleged  nor  neces- 
sarily implied  in  the  declaration,  for  that  the  plea  alleges 
that  the  plaintiff  did  not  appoint,  depute  and  proclaim  the 
defendant  one  of  his  deputies  for  the  purpose  of  making 
and  granting  replevins,  whereas  there  is  no  such  averment 
stated  in  the  declaration,  or  necessarily  implied  therein,  as 
that  he  was  so  deputed,  appointed  and  proclaimed.  That 
the  plea  offers  an  immaterial  issue,  viz.  that  the  plaintiff  did 
not  proclaim  the  defendant  one  of  his  deputies  for  the  pur- 
pose of  taking  replevins, — also  that  the  plea  offers  two 
issues,  either  of  which,  if  found  in  favour  of  the  defendant, 
would  be  an  answer  to  the  action,  for  that  the  plea  denies 
that  the  plaintiff  deputed,  appointed  and  proclaimed  the 
defendant  one  of  his  deputies  for  the  purpose  of  making 
and  granting  replevins,  pursuant  to  and  according  to  the 
form  of  the  statute,  which  denial,  if  true,  would  of  itself  be 
an  answer  to  the  whole  action,  and  also  that  the  defendant 
was  at  the  said  time  Scc.,  such  deputy  of  the  plaintiff  as 
such  sheriff,  which  last  mentioned  denial,  if  true,  would 
also  of  itself  be  a  good  answer  to  the  action  i  likewise  that 
the  plea  does  not  deny  the  material  allegation  in  the  decla^ 
ration,  viz.  that  the  defendant  long  before,  and  at  the  time 
of  the  committing  of  the  grievance,  and  long  afterwards, 
acted  and  was  one  of  the  deputies  of  the  said  plaintiff,  and 
lastly  that  it  is  not  alleged  in  the  plea,  nor  can  it  be  col- 
lected therefrom,  that  the  deliverance  of  the  distress  in  the 
declaration  mentioned  was  a  deliverance  of  cattle  (a)  taken  by 
virtue  of  such  distress. 


J.  W.  Smith,  in  support  of  the  demurrer.    The  declara* 
(a)  See  1  &8  P,  4r  JSf.  c  18,  s.  8. 
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tioD  alleges  that  the  plaintiff  duly  appointed  the  defendant        1848. 
one  of  his  deputies  for  the  purpose  of  making  and  granting 
replevins  within  the  countyj  pursuant  to  the  statute  in  such 
case  made  and  provided.     The  plea  assarts  that  the  plain* 
tiff  did  not  depute,  appoint  and  proclaim  the  defendant* 
and  that  he  was  not  deputy  at  the  time  when^  &c.    The 
first  point  is,  whether  proclamation  is  necessary  to  clothe 
the  defendant  with  the  character  of  deputy,  because,  if  it  is 
not,  the  plea  takes  issue  upon  what  is  not  alleged  in  the 
declaration,  and  is  bad  on  that  ground.     Neither  can  the 
plaintiff  be  compelled  to  accept  an  issue  in  terms  which 
would  put  him  to  the  proof  of  an  allegation  unnecessary  to 
the  maintenance  of  his  action.      Goram  v.  5fc;ee^tfig(a), 
Moore  v.  Boulcoit  (6),  Stubbs  v.  Lainson^c).    Where  a  plead- 
ing contains  several  allegations,  some  of  which  are  material, 
and  some  not,  a  traverse  which  puts  in  issue  not  only  what 
is,  but  what  is  not  material,  is  bads  Thurman  v.  fVilde{d)* 
But    proclamation   was  not  necessary   to  constitute  the 
defendant  deputy  in  this  case,  for  it  does  not  appear  by  the 
record  that  he  was  a  deputy  appointed  by  the  statute  1  &  fi 
P.   if  M.  c.   12.      The  declaration  only  says  he  was 
appointed  deputy  pursuant  to  the  statute ;  this  might  have 
been  the  statute  of  Marlbridge.    At  common  law  the  sheriff 
could  not  grant  replevins  except  upon  a  writ  issuing  out  of 
Chancery  and  then  only  in  his  county  court    But  it  being 
found  inconvenient  that  the  goods  should  be  detained  from 
the  ovroer  from  county  court  to  county  court,  the  statute  of 
Marlbridge  enabled  the  sheriff  upon  plaint  made  to  him, 
without  writ,  to  make  replevin  out  of  court,  and  this  he 
might  do  by  himself  or  by  his  bailiffs.  2  Inst*  139;  Bac. 
Abridg.  Sheriff,  H.  4;   Bac.  Abridg,  Bailiff,  A.     The 
sheriff  therefore  by  the  statute  of  Marlbridge  may  grant 
replevins  out  of  court  by  his  deputy ;  but  proclamation  is 
only  required  under  stat.  1  &  2  P.  4r  itf-  c.  12.     If  then 
there  is  nothing  on  the  record  to  shew  that  the  defendant 

(a)  3  Wma.  Smnnds.  804.  {d)  11  A.  &  £.  458;  S,C.S  P. 

(6)  1  BiDg.  N.  0.  333.  &  D.  389. 

(c)  5  Dowl.  P.  G.  163. 
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1843.  was  appointed  deputy  under  the  statute  of  J  &  9  P.  ^  M. 
c.  12,  he  must  be  taken  to  have  been  appointed  under  the 
statute  of  Marlbridge,  and  then  proclamation  is  altogether 
unnecessary*  But,  assuming  that  the  defendant  was  deputy 
under  the  statute,  its  provisions  with  regard  to  the  procla- 
mation of  the  deputies  are  only  directory,  and  the  omission 
to  proclaim  the  defendant  does  not  prevent  him  from  being 
deputy,  but  only  subjects  the  sheriff  to  a  penalty.  The 
object  of  the  statute  was  to  relieve  parties  grieved  by  vex- 
atious distresses,  and  enable  them  to  obtain  a  more  speedy 
delivery  of  their  cattle  distrainedy  by  providing  a  certain 
number  of  known  deputies  for  the  purpose  of  making 
replevins.  But  to  hold  proclamation  essential  to  the 
appointment  of  a  deputy  would  impede  the  object  of  the 
statute,  for  the  sheriff  is  not  to  proclaim  the  deputies  till 
his  first  county  day,  and  thus,  if  there  be  no  deputy  till  after 
proclamation,  there  would  be  no  deputy  between  the 
appointment  of  the  sheriff,  and  his  first  county  day.  The 
words  of  the  section  also  are  all  in  the  affirmative:  they 
may  therefore  be  directory  when  such  a  construction  is 
in  furtherance  of  the  object  of  the  legislature :  Dwarris, 
Statutes,  712;  iter  v.  Leicetier  (a) ;  Gwymie  v.  BumeU  (6) ; 
judgment  of  Parke  B. ;  Pearte  v.  Morrice(c) ;  judgment  of 
Taumion  J. ;  Rex  v.  Mayw  of  Norwich  (d). 

But,  assuming  proclamation  to  have  been  necessary  in 
order  to  constitute  the  defendant  deputy,  it  does  not  lie  in 
his  mouth,  after  he  has  accepted  the  appointment,  and  acted 
under  it,  to  say  that  he  was  not  duly  appointed.  Here  the 
declaration  states  that  the  defendant  then  accepted  such 
appointment,  and  continued  to  be  and  was  such  deputy 
from  the  time  of  his  said  appointment  until,  ftc  and  during 
all  the  time  aforesaid  acted  and  was  one  of  the  deputies 
of  the  plaintiff.  There  is  no  denial  on  the  record  that 
the  defendant  acted  as  deputy,  and  his  acceptance  of 
the  office,  and   acting,  is  a  personal  estoppel  against  his 

(•)  7B.ftC.  19;  &C.9D.ft         (c)  aAd.fr£ll.96;  &C.4N. 
R.773.  ftM.48. 

W  iBiiig.N.C.39.  (i)  lB.&Ad.8ia 
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styiDg  that  he  was  not  duly  appointed.  The  words  in  1843. 
the  declaration  ''  pursuant  to  the  statute  in  such  case  made 
and  provided/'  may  be  rejected ;  Bennet  v.  Talbois  (a) ; 
Cam.  Dig,  Action  on  Statute,  (C)  and  (H),  and  the 
defendant  having  accepted  the  office  and  acted  as  de- 
puty, is  liable  for  gross  negligence ;  Coggs  v.  Bamard{b), 
I}oorman  v.  Jenkins  {c),  even  though  his  services  were  gra- 
tuitous. [Coleridge  J.  referred  to  the  case  of  Griffiths  v. 
Stephens  {d ).]  In  that  case  the  statutes  were  not  referred 
to;  the  question  turned  on  the  fact  of  appointment,  and 
the  point  was  never  raised  that,  if  the  replevin  clerk  had  not 
been  proclaimed,  he  would  have  been  without  authority, 
but  here  there  is  an  appointment  in  fact,  and  so  far  Chriffiths 
▼•  Stephens  (d)  is  an  authority  for  the  plaintiff. 

LAStly,  the  plea  is  bad  for  duplicity.    It  avers  that  the 
plaintiff  did  not  depute,  appoint  and  proclaim  the  defendant, 
and  that  the  defendant  was  not  deputy  at  the  time  when, 
&c.  This  traverse  tenders  several  distinct  issues.    Suppose 
the  plaintiff  at  the  trial  can  prove  an  appointment*  but  not 
a  due  proclamation,  the  jury  must  find  that  the  defendant 
was  appointed,  but  not  proclaimed ;  or  suppose  he  had 
been  duly  appointed  and  proclaimed,  but  had  resigned, 
then  they  must  find  the  first  part  of  the  issue  for  the  plain- 
tiff, and  the  latter  for  the  defendant.    The  traverse  here  is 
first  of  the  due  reception  of  the  office  by  denying  the 
defendant's  appointment  and  proclamation,  and  then  a  dis- 
tinct traverse  of  his  continuance  in  the  office  by  virtue  of 
the  appointment.   In  Faulkner  v.  Chevell{e),  to  a  declaration 
in  debt  on  the  statute  22  Car.  2,  c.  46,  s.  14,  charging  the 
defendant  that  he  being  deputy  clerk  of  the  peace  practised 
at  the  sessions  as  an  attorney,  the  defendant  pleaded  that 
he  was  not  at  the  time,  when.  Sec.  deputy  clerk  of  the 
peace,  nor  did  he  commit  any  of  the  said  supposed  offences 
in  manner  and  form,  8cc«,  and  the  plea  was  held  bad  for 

(a)  Com.  96.  {d)  1  Chitty,  196. 

lb)  Ld.  Raym.  d09.  (e)  5  Ad.  &  £11.  213;  S.C.  6 

(c)  9  Ad.  &  £11.  356;  S.  C.  4  N.  &  M.  704. 
N.  &  M.  170. 
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1843.  duplicity.  So  in  Hulme  v.  Muggkstone  (a).  In  Rowe  v. 
Afnes{b),  the  declaration  alleged  that  the  defendant  seized 
the  goods  of  one  R.  Waring  and  remained  in  possession  of 
the  said  goods  for  a  long  space  of  time.  The  defendant 
pleaded  that  he  did  not  seize  or  take  in  execution  any 
goods  of  the  said  it.  Waring,  or  remain  or  continue  in 
possession  thereof  by  virtue  of  the  said  writ,  and  the  plea 
was  held  double.  The  principle  is  that  a  proposition 
embracing  two  different  points  of  place  or  time  shall  not  be 
submitted  as  a  single  issue  :  Smith  v.  Dixon  (c).  Robinion 
V.  Rayley  {d)  is  usually  cited,  but  in  that  case  the  several 
facts  stated  in  the  plea  made  up  but  one  single  point  of 
defence. 

Erie  in  support  of  the  plea.  The  plea  is  grounded  on 
the  assumption  that  the  declaration  charges  the  defendant 
as  deputy  under  the  statute  of  1  8c  2  P.  4r  -Ilf.  c.  12.  By 
stating  that  the  plaintiff  duly  appointed  the  defendant 
deputy  under  the  statute,  and  that  the  defendant  accepted 
such  appointment,  the  declaration  in  substance  states  that 
the  defendant  was  replevin  clerk  at  the  time  in  the  decla- 
ration. This  he  could  not  have  been,  if  he  had  never  been 
proclaimed ;  the  plea  therefore  properly  denies  in  the  words 
of  the  statute  that  the  plaintiff  did  depute,  appoint  and 
proclaim  the  defendant  deputy.  It  is  true  the  words 
depute  and  proclaim,  which  are  inserted  in  the  pica,  are 
not  in  the  declaration,  but  they  are  implied  in  the  assertion 
that  the  plaintiff  duly  appointed  the  defendant  according  to 
the  statute,  and  therefore  are  properly  traversed  in  express 
terms  by  the  plea:  Meriton  v.  Briggs{e\  Chambers  v. 
Jones  if ).  It  cannot  be  intended  that  the  defendant  was 
deputy  under  the  statute  of  Marlbridge,  for  that  statute 
gave  the  sheriff  no  authority  to  appoint  a  deputy  for  that 
purpose.     Bac.  Ab»  Replevin  (C).  Nor  is  the  passage  cited 

(a)  3  M.  &  W.  80.  (d)  1  Bar.  316. 

(6)  6  M.  &  W.  747.  (0  1  Ld.  Raym.  39. 

(c)  7  Ad.  &  £U.  1 ;  5.  C.  1  N.  (/)  11  East,  406. 
&P.  1. 
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from  the  2nd  Inst.  139^  any  authority  for  that  position,  for        1843. 
the  sheriff  is  to  grant  replevins  post  querimoniam  sibi  factam. 
The  argument  in  Wibon  v.  Hobday  (a)  bears  on  the  ques- 
tion, and  shews  that  the  power  of  granting  replevins  out  of 
court  is  by  the  statute  of  Marlbridge  confined  to  the  she- 
riff alone.      Besides  it  appears  clearly  from  the  statute 
1  &  2  P.  ^  JIf.  c.  12,  that  the  office  of  replevin  clerk  was 
a  new  oflice  created  by  that  statute,  the  words  of  the  section 
being, "  for  the  mare  speedy  recovery  of  cattle."    There  is 
therefore  no  distinct  authority  for  the  sheriff  appointing  a 
deputy  for  granting  replevins  previous  to  the  statute,  and 
there  being  a  known  replevin  clerk  deriving  his  authority 
from  the  statute,  the  plaintiff  must  be  understood  to  have 
intended  that  officer,  and  cannot  resort  to  any  supposed 
deputy   deriving  his  authority  from  some  other  source. 
Neit  the  defendant  was  not  duly  appointed  deputy  until  he 
had  been  proclaimed.     The  words  of  the  statute  are  not 
directory,  nor  do  the  authorities  cited  for  the  plaintiff  apply, 
for  the  statute  declares  what  shall  be  proof  of  appointment. 
nil  the  first  county  court  there  is  no  legal  deputy ;  then  the 
sheriflT  appoints  by  proclamation  of  the  officer ;  before  pro- 
clamation the  sheriff  might  revoke  his  appointment ;  but 
the  deputy  derives  his  legal  character  from  the  appointment 
followed  by  proclamation.    The  words  of  the  statute  are 
^  which  said  deputies  so  appointed  and  proclaimed  shall 
have  authority.**    Nor  is  the  defendant  estopped  from  this 
defence.    The  plaintiff  has  no  right  to  look  to  other  parts 
of  the  record  to  see  whether  there  is  sufficient  to  support 
the  declaration.     If  the  defendant  was  never  deputy  at  all, 
the  ground  of  action  fails,  because  the  allegation  of  neg- 
ligence depends  upon  the  fact  of  the  defendant  being  deputy 
at  the  time,  that  is  the  prominent  cause  of  action.    [Cok" 
ridge  J.  The  argument  of  the  plaintiff  is  that  the  defendant 
would  be  responsible  even  although  a  gratuitous  agent.]     If 
that  be  so,  the  plea  leaves  a  good  cause  of  action  un- 
answered, and  the  plaintiff  may  have  the  advantage  of  it  by 
(a)  4  M.  &  S.  120. 
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1843.  moving  for  judgment  non  obstante  veredicto.  [Paiieson  J  • 
The  statute  does  not  require  that  the  deputy  should  be 
appointed  for  any  particular  time ;  if  so,  it  is  consistent  with 
the  plea  that  he  may  have  been  appointed  and  turned  off 
by  the  plaintiff  before  the  time  in  the  declaration ;  perhaps 
a  traverse  of  the  allegation  of  his  continuance  would  have 
been  sufficient,  but  you  traverse  the  fact  of  the  defendant's 
appointment,  and  his  continuance  in  the  office  also,— can 
you  do  that  ?]  The  plea  certainly  might  have  only  alleged 
that  the  defendant  was  not  deputy  at  the  time,  but  the 
same  proof  would  have  been  required  in  that  case,  because 
he  could  not  have  been  deputy  at  any  time  unless  he  had 
been  duly  appointed  by  proclamation.  If  the  declaration 
had  alleged  that  the  plaintiff  duly  appointed  and  proclaimed 
the  defendant,  then  the  plea  might  clearly  have  traversed 
both  these  allegations,  for  they  are  both  necessary  to  con* 
stitute  the  defendant  deputy.  But  the  defendant  by  his 
present  plea  has  obtained  the  object  of  special  pleading  in 
thus  raising  the  question  of  the  necessity  of  proclamation 
to  the  validity  of  the  deputation.  [CokridgeJ.  May  it  not 
be  that  the  defendant  may  have  been  appointed,  deputed 
and  proclaimed,  and  yet  that  he  was  not  deputy  at  the  time 
of  the  cause  of  action  ?]  The  words  in  manner  and  form 
tie  up  the  allegation.  If  this  is  the  traverse  of  a  material 
fact  there  could  have  been  no  such  break,  for,  although  the 
defendant  might  discontinue  if  he  had  been  duly  appointed, 
yet  if  he  had  never  been  duly  appointed  he  could  not  con- 
tinue. The  plaintiff  says,  *'  I  appointed  you,  you  continued, 
and  you  were  deputy."  The  defendant  replies  you  never 
appointed  me,  and  I  was  not  deputy.  [Patteson  J.  The 
plea  means  I  never  was  properly  appointed ;  but  if  I  was,  I 
discontinued  before  the  time  in  the  declaration.  If  the 
defendant  only  means  to  say,  I  was  not  deputy,  because  £ 
was  not  appointed  deputy,  what  is  it  but  repeating  the 
same  thing?  How  can  I  take  as  one  proposition  that  a 
man  was  appointed  on  one  day,  and  that  he  continued  over 
a  space  of  time  ?]    The  defendant's  proposition  is  that  he 
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nefer  was  deputy  by  virtue  of  the  appointment  The  1843. 
plaintiff  baa  no  right  to  call  in  aid  the  acting  to  shew  that 
the  defendant  had  confessed  the  appointment  by  acting. 
[Paiieion  J.  Are  you  not  driven  to  an  issue  in  law  ?  The 
plaintiff  says  he  appointed  the  defendant.  The  defendant 
says  be  was  not  deputed,  appointed  and  proclaimed.  Either 
that  is  traversing  something  not  averredi  or  else  the  decla- 
ration is  defective  in  not  stating  it.]  Proclamation  is  in- 
volved in  the  allegation  that  the  defendant  was  duly  ap- 
pointed«  and  therefore  it  is  properly  traversed  in  express 
words  by  the  defendant :  Mereion  v.  Briggs{a),  Chambers  v. 
Janes  (&)•  The  defendant  could  never  have  been  an  officer 
authorised  to  take  replevins  unless  he  had  been  proclaimed| 
and  then  the  whole  cause  of  action  fails. 

J.  W»  Smith  in  reply.    The  defendant  has  no  right  to 
raise  the  question  of  the  necessity  of  proclamation  in  this 
manner.     He  might  either  have  demurred  to  the  declara- 
tion, or  he  might  have  pleaded  that  he  never  was  pro- 
claioied,  and  then  the  plaintiff  must  have  demurred;  or 
he  might  have  simply  traversed   the  fact  that   he  was 
deputy  at  the  time.    Instead  of  this,  he  denies  first  the 
deputation,  appointment  and  proclamation,  and  secondly, 
that  he  was  deputy  at  the  time.    The  plaintiff  could  not 
safely  accept  an  issue  in  this  form,  for,  if  the  judge  at  the 
trial  should  think  the  proclamation  to  be  unnecessary,  the 
proof  of  it  could  not  be  dispensed  with  at  nisi  prius. 
The  plaintiff  must  still  go  down  to  trial  prepared  to  prove 
the  proclamation  as  well  as  the  appointment  of  the  defend- 
ant, for  the  verdict  can  only  be  entered  in  the  terms  of  the 
issue,  and  must  be  taken  on  the  immaterial  as  well  as  the 
material  averments. 

Lord  DenmAN  C.  J. — I  think  this  is  a  bad  plea,  whether 
the  averment  that  the  plaintiff  did  not  proclaim  the  defend- 

(a)  1  Ld.  Ra^rm.  39.  {b)  11  East,  406. 

VOL.  1. — D.  M.  P 
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1843.  ant  one  of  his  the  plaintiff's  deputies  for  the  purpose  of 
making  and  granting  replevins  be  material  or  immaterial. 
If  the  proclamation  of  the  defendant  is  something  distinct 
from  his  appointment,  and  necessary  in  addition  to  it  in 
order  to  clothe  him  with  the  character  of  deputy,  the  plea 
is  clearly  double.  If  proclamation  is  unnecessary  to  the 
validity  of  the  defendant's  appointment,  and  the  assertion 
of  it  in  the  plea  immaterial,  the  plea  is  equally  bad,  for  it 
puts  in  issue  an  immaterial .  fact,  and  throws  upon  the 
plaintiff  the  proof  of  it,  and  also  traverses  matter  which  the 
plaintiff  has  not  alleged  in  the  declaration.  It  is  said  that 
the  judge  might  in  that  case  direct  the  jury  to  reject  the 
proclamation  as  surplusage,  and  so  dispense  with  the  proof 
of  it;  but,  even  if  that  were  so,  the  plaintiff  cannot  be 
called  on  to  speculate  upon  what  opinion  the  judge  may 
form  of  the  issue  at  nisi  prius,  but  is  I  think  bound  to  take 
down  witnesses  to  prove  all  the  facts  involved  in  the  tra« 
verse.  Then  can  the  defendant  by  framing  his  plea  in  this 
manner  compel  the  plaintiff  to  the  proof  of  an  immaterial 
allegation }  I  think  clearly  he  cannot,  and  that  the  plea  is 
bad,  whether  we  assume  the  assertion  that  the  plaintiff  did 
not  proclaim  the  defendant  to  be  material  or  not* 

Patteson  J. — This  is  clearly  a  bad  plea.  We  must 
assume  that  this  declaration  refers  to  the  statute  of  1  &  2 
P.  4r  M.  c.  12,  and  that  the  defendant  is  charged  as  deputy 
under  it ;  then  the  statute  requires  the  sheriff  to  depute, 
appoint  and  proclaim  his  deputies,  and  the  deputies  so 
appointed  and  proclaimed  are  to  have  authority  under  the 
statute  to  act  in  the  sheriff's  name.  Three  things  are  to 
be  done,  deputation,  appointment  and  proclamation.  It  is 
clear  that  proclamation  can  not  precede  deputation,  nor 
does  proclamation  appear  to  me  to  be  necessarily  involved 
in  deputation.  Then  it  does  not  follow  from  the  allegation 
that  ''  the  plaintiff  duly  appointed  the  defendant  deputy" 
that  he  was  proclaimed;  but  the  declaration  goes  on  to 
assert  that  the  plaintiff  accepted  such  appointment,  and 
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continued  to  be  and  omii  deputy.  This  is  a  distinct  assertion ;        1848. 

and  proclamation,  if  necessary  to  his  character  of  deputy,  is 

involved  in  the  assertion  that  the  defendant  was  deputy.  Then 

the  plea  is  clearly  double,  it  should  only  have  traversed  that 

the  defendant  was  deputy,  for  a  traverse  of  the  assertion  that 

he  was  deputy  would  involve  the  fact  of  his  proclamation. 

But  the  plea  denies  that  the  plaintiff  deputed,  appomted 

and  prodaimed  the  defendant,  and  also  that  he  was  deputy 

St  the  time.    I  agree  that  if  deputing  and  appointing  had 

involved  proclaiming,  proclaiming  might  have  been  put  in 

issue  by  the  plea,  but  that  is  not  so.    The  plea  is  therefore 

had,   because  it  traverses  an  assertion  not  made  in   the 

declaration,  and  it  is  also  bad  because  it  traverses  the  fact 

of  the  defendant's  appointment,  and  his  continuance  in  the 

o&ce  at  the  time  of  the  cause  of  action. 

Williams  J. — Mr.  Erle*$  argument  assumes  that  pro- 
clamation is  necessary  to  the  validity  of  the  defendant's 
appointment  as  deputy.  The  assertion  therefore  in  the 
plea  that  the  plaintiff  did  not  proclaim  the  defendant  is  a 
material  allegation.  But  the  plea  states  another  substan- 
tive defence,  namely,  that  the  defendant  was  not  deputy  at 
the  time.  There  are  therefore  two  distinct  matters  in 
issue,  and  the  plea  is  double. 

Judgment  for  the  plaintiff. 


Flight  v.  Leman.  FneU^, 

_  June  9th. 

V/ASE.    Second  count,  for  that  the  defendant  theretofore,  in  case  for 
&c.  contriving  and  maliciously  intending  to  injure,  harass  unlawfully  m- 

snd  damnify  the  plaintiff,  &c.,  unlawfully  and  maliciously  brmgio^  aa 

action,  it  if 
not  enooslh  to  aver,  that  the  defendant  **  unlawfully  did  advise,  promise,  instigate  and 
stir  up"  the  then  plaintiff  to  commence  and  prosecute  the  action,  without  also  averring 
that  it  was  commenced  and  prosecuted  without  reasonable  or  probable  cause. 

f2 
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1843.        did  advise,  procurei  instigate  and  stir  up  one  Jolm  T%omas 

to  commence  and  prosecute  an  action  of  trespass  on  the 

case^  in  the  Court  of  Queen's  Bench,  against  the  now 

plaintiff,  together  with  certain  other  persons,  to  wit,  one 

£.  G*  F.  and  one  J.  £.,  and  in  which  said  last-mentioned 

action  the  now  plaintiff  and  the  said  £•  G.  P.  and  J,  K, 

did  appear,  plead  and  defend  the  same;  averment,  that 

by  and  through  such  advice,  procurement,  instigation  and 

stirring  up  as  aforesaid,  the  said  J.  T.  did  in  fact  afterwards, 

on  the  4th  day  of  January,  1838,  commence  and  prosecute 

the  said  last-mentioned  action;  that  he  declared  therein 

against  the  now  plaintiff  and  E.  G.  F.  and  J.  K»  on  the 

iSth  February  following.    The  declaration  then  set  out 

the  pleadings  in  the  action,  a  trial  at  the  Worcester  summer 

assizes,  1838,  and  that  the  now  plaintiff  and  bis  co-defend* 

ants  were  acquitted.     Whereby  and  by  reason  of  the  said 

suit,  action  and  false  claim  of  the  said  J.  T.  as  to  the  said 

premises,  and  of  such  advice,  procurement,  instigation  and 

stirring  up,  as  hereinbefore  mentioned,  the  now  plaintiff 

was  not  only  put  to  great  trouble  and  vexation  in  and  about 

the  defence  of  the  said  action,  so  far  as  related  to  the  said 

false  claim  so  made  and  prosecuted  by  the  said  J.  T.,  by 

the  advice,  procurement,  instigation  and  stirring  up  of  the 

now  defendant  as  aforesaid,  and  whereof  the  now  plaintiff 

was  acquitted  as  aforesaid,  but  also  was  obliged  to  pay  and 

did  in  fact  pay  a  large  sum  of  money,  to  wit,  800/.,  in  and 

about  the  defence  of  the  said  action,  so  far  as  the  same 

related  to  the  said  false  claim  so  then  made  by  the  said 

J.  T.  as  aforesaid,  and  the  costs  thereof  and  in  relation 

thereto. 

Plea  to  this  count:  that  before  the  commencement  of 
the  action  brought  by  J.  T.,  and  at  the  period  of  the  com- 
mitting of  the  grievance  in  this  count  also  mentioned,  the 
now  defendant  was  and  still  is  an  attorney  of  the  Court  of 
Queen's  Bench;  and  that  the  said  J.  T.  consulted  and 
advised  with  the  defendant  as  such  attorney  concerning  the 
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briDging  of  that  action ;  that  the  defendant  as  such  attorney         1843. 

then  advised  J.  2\  that  the  said  action  would  lie,  and  that 

he  the  said  J.  T.  would  succeed  in  the  action.     And  the 

defendant  further  saith  that  he,  the  defendant,  did  then  as 

such  attorney  advise  the  said  J.  T»  in  manner  aforesaid, 

and  thereby  did  advise,  procure,  instigate  and  stir  up  the 

said  J.  Tm  to  bring  the  said  action  against  the  now  plaintiff, 

aod  the  said  £.  G.  F.  and  J.  K.,  which  said  last  mentioned 

advising,  procuring,  instigating  and  stirring  up  of  the  said 

/•  T.  by  the  now  defendant,  are  the  same  grievances  as  in 

the  second  count  mentioned,  &c.    Verification. 

Replication,  de  injuria,  &c. 

Special  demurrer,  on  the  ground  that  this  replication  is 
inadmissible,  inasmuch  as  the  plea  does  not  contain  matter 
of  excuae,  but  justifies  the  advising,  8cc.  as  lawful;  and  for 
that  it  attempts  to  put  in  issue  all  the  allegations  in  the 
plea,  whereas  it  ought  to  have  taken  issue  on  some  single 
averment. 

Joinder  in  demurrer. 

Sir  W.  TF.Fo/i^//S.G.for  the  defendant.  Tbedeclaration 
itself  is  bad.  The  charge  contained  in  this  count  is  not  that 
of  upholding  an  existing  suit,  but  of  procuring  and  advising 
the  bringing  of  an  action.  There  is  no  statement  that  the 
defendant  was  not  interested  in  the  result  of  the  suit.  There 
is  no  statement  that  it  was  commenced  without  reasonable 
or  probable  cause,  nor  that  the  defendant  assisted  Thomas  in 
the  prosecution  of  it.  A  count  for  maintenance,  that  is,  for 
upholding  a  plaintiff  in  prosecuting  an  existing  suit,  requires 
no  averment  of  want  of  probable  cause.  But  a  count  for 
advising  and  instigating  an  action — which  is  not  maintenance 
in  the  proper  sense — does  require  it.  This  is  the  principle 
of  the  decision  in  Pechell  v.  WaUon{a).  In  that  case  the 
first  count  contained  the  same  charge  as  the  present,  that 
is,  for  instigating  the  commencement  of  an  action,  and  it 

(a)  8  M.  &  W.  691. 
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was  held  good ;  but  k  contained  both  the  averments,  that 
the  defendant  was  not  interested  in  the  6uit|  and  that  the 
action  was  without  reasonable  and  probable  cause.  The 
second  count  was  for  "  upholding  and  maintaining''  an 
action,  and  that  was  holden  good,  after  verdict,  although 
there  was  no  averment  of  want  of  reasonable  and  probabk 
cause^  fot  the  reason  above  specified,  viz.  that  this  was  a 
count  for  the  substantive  offence,  implied  in  the  legal  mean- 
ing of  the  word  "  maintenance/'  and  therefore  not  needing 
it.  This  is  in  accordance  with  the  the  definition  of  main- 
tenance in  the  authorities.  Maintenance  is,  "  when  a  man 
maintains  a  quarrel  to  the  disturbance  or  hindrance  of 
right!"  Com.  Dig.  Maintenance,  (A  1);  Co.  Lit.  368b. 
The  count  is  also  bad  for  not  sufficiently  averring  the  ter^ 
mination  of  the  suit.    The.  Court  then  called  on 

Bantow  contri.  According  to  Lord  Coke,  2  Inst.  £15, 
there  are  two  sorts  of  maintenance :  ''  manutenentia  est  du- 
plex, that  is  to  say,  curialis,  that  is,  in  courts  of  justice, 
pendente  placito,  and  of  this  the  said  description  is  given ; 
and  ruralis,  that  is,  to  stir  up  and  maintain  quarrels,  that  is, 
complaints,  suits,  and  parts  in  the  country  other  than  their 
own,  though  the  same  depend  not  on  plea."  Consequently 
the  stirring  up  and  instigating  an  action  may  be  under  some 
circumstances  maintenance,  as  well  as  the  upholding  one 
already  commenced.  And  as  to  the  other  objection,  viz« 
the  want  of  averment  that  the  defendant  was  not  interested 
in  the  suit,  that  appears  from  Ptchellv.  fVai$on{a)  to  be 
unnecessary.  The  want  of  sufficiently  shewing  the  termi- 
nation of  the  action,  if  a  defect,  can  only  be  taken  advantage 
of  on  special  demurrer. 

Lord  Denman  C.  J. — The  decision  of  the  Court  of 
Exchequer  m  Pechell  v.  Watson  (a)  seems  to  me  to  rest 
on  the  ground  that  unlawful  maintenance  of  an  action 

4 

(a)  8M.&W.d91. 
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already  commenced  is  in  itself  an  offence,  without  farther  1843. 
averment.  But  the  charge  here  is  not  of  unlawful  mainte- 
nance, but  unlawful  instigation.  The  declaration  must 
therefore  shew  the  ingredients  which  make  it  unlawful. 
One  of  these  is  want  of  reasonable  and  probable  cause  for 
the  action,  and  that  is  omitted  here ;  the  declaration  is  there- 
fore bad. 

Patteson  J. — This  count  must  be  governed  by  the 
same  principle  which  regulates  actions  for  malicious  arrests^ 
prosecutions,  and  so  forth,  in  all  which  want  of  reasonable 
and  probable  cause  must  be  averred.  ^ 

Williams  J. — If  the  argument  relied  on  for  the  plaintiff 
is  correct,  then,  if  carried  to  its  legitimate  results,  the  mere 
instigation  to  bring  an  action  must  amount  to  the  offence 
of  maintenance;  for  instance,  simply  informing  a  party 
that  he  has  a  good  cause  of  action  in  the  opinion  of  the 
speaker. 

CoLSBinoB  J. — I  look  upon  it  that  '*  maintenance"  is  a 
word  with  a  peculiar  legal  meaning,  implying  want  of  rea- 
lODable  and  probable  cause  for  maintaining  the  action 
brought  by  another.  That  word  is  wanting  here,  and 
there  is  no  such  intendment  to  be  made  with  respect  to 
the  more  general  words  which  supply  its  place ;  the  general 
analogy  therefore  applies. 

Judgment  for  the  defendant. 
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1843. 

JuneQthl       Evans  and  Wheelton^  Esqs.  v.  Collins  and  Rigley. 

plaintiffs  as      OASE  for  false  representation, 

sheriff  of  Mid-  Xbe  declaration  stated  that  the  defendants,  as  the  attor- 
dlesex,  against     .  .  i.    i 

the  defendants  nies  for  one  David  Power,  caused  to  be  issued  out  of  the 

OT^r  Dot!?  ^^  ^^"^^  ®^  Common  Pleas  a  writ  of  testatum  capias  ad  satis- 

PoufCTy  for       faciendum  against  one  John  Wright,  at  the  suit  of  the  said 

senring  uTthe    David  Power,  directed  to  the  sheriiT  of  Middlesex,  whereby 

plaintifis  that    he  was  commanded  to  take  the  said  John  Wrighi;  and, 

Wright,  who    (after  stating  the  indorsement  of  the  writ,  and  the  delivery 

was  then  in      thereof  bv  the  defendants,  as  attornies  of  and  for  the  said 

their  custody      t%      •     « 

as  sheriff,  and   David  Power,  to  the  plaintiffs,  who  then  and  from  thence 

discharee^wM  ""*^'  *"^  *^  ^^^  ^"®  ^^  ^^^  committing  of  the  grievance 
another  John  were  sheriff  of  Middlesex,  by  them  as  such  sheriff,  id  due 
against  whom   ^ourse  of  law  to  be  executed,)  went  on  to  allege  that  after^ 

the  defendants,  vrards  the  plaintiffs,  so  being  such  sheriff,  lawfully  bad  and 

as  attornies  for    ,.,.,.  ,  i     •      -i*.  • 

the  said  David  detamed  m  their  custody,  as  such  sbenff,  in  a  certain  prison 

Power,  had      ^f  ^[^^^  j^g  g^jj  plaintiffs,  as  such  sheriff,  a  certain  other 

suedoutawnt  ^  *^       ^  ' 

orca.sa.,  and  John  Wrighi,  not  being  the  same   person  as  the  John 

same  to  ibe^  ^^g^  against  whom  the  said  writ  of  testatum  capias  ad 
plainti£fs,  by  satisfaciendum  at  the  suit  of  the  said  David  Power  bad 
the  plaintifis     ^^®"  ^^^  ^^^  ^^  issued  by  the  defendants,  as  the  attornies 

wrongfully  ^f  |||q  ggj^  David  Power  as  aforesaid,  that  is  to  say,  under 
detained  the  .  .  "^    . 

iirstmentioned  ^nd  by  virtue  of  a  certain  other  writ  of  testatum  capias  ad 

John  Wright, 

and  were  afterwards  obliged  to  pay  him  ioL,  and  the  costs  of  an  action  commenced 
against  them  by  him  for  Uie  unlawful  detcuner.  The  declaration,  after  stating  the  de- 
livery of  the  writ  to  the  plaintifis,  and  that  the  John  Wright  then  in  their  custody  was 
not  the  same  person  as  the  Mn  Wright  mentioned  in  Uie  writ,  and  that  he  was  en- 
titled to  his  discharge,  went  on  to  aver  that  the  defendants,  well  knowing  the  premises, 
and  for  the  purpose  of  preventing  the  plaintiffs  from  discharging  the  said  JMn  Wrighi, 
made  the  false  representation.  The  defendants  pleaded  not  guilty;  and,  amongst  other 
pleas,  Srdly,  that  thev  had  reasonable  and  probable  cause  to  believe,  and  did  believet 
the  representation  to  be  true,  which  last  issue  was  found  for  them  on  the  trial.  Held, 
that  the  plaintifis  were  entitled  to  judgment  non  obstante  veredicto  on  the  third  plea* 
Secondly,  that  the  allegation  in  the  declaration  that  the  defendants  knew  their  repre* 
sentation  to  be  false  was  immaterial,  and  that  the  verdict  on  the  plea  of  not  guilty  was 
properly  entered  for  the  plaintifis,  notwithstanding  the  finding  of  the  jury  on  the  third 
plea. 

It  was  proved  at  the  trial  that  the  10/.  was  not  the  monies  of  the  plaintifis,  but  of 
their  officer,  and  paid  by  him  to  compromise  the  action  brought  against  the  sheriff:— 
Held,  that  the  plaintiffs  were  entitled  as  trastees  for  the  officer  to  recover  the  fall 
amount  of  the  monies  so  paid.  (Revened  on  error  in  the  Exchequer  Chamber,  HiL 
K«c.  1844.) 


TEINITT  TERM,  VI  VICT.  73 

Mtisfaciendum,  issued  out  of  her  Majesty's  Court  of  i843. 
Queen's  Bench  at  Westminster,  at  the  suit  of  one  Befija- 
min  Moseden,  and  directed  to  the  said  sheriff  of  Middlesex, 
and  that  afterwards,  and  after  the  delivery  to  the  said 
fikdntiflPs  as  such  sheriff  as  aforesaid,  of  the  said  writ  of 
testatum  capias  ad  satisfaciendum,  at  the  suit  of  the  said 
David  Power,  while  the  plaintiffs  were  and  continued  such 
sheriff  of  Middlesex  as  aforesaid,  and  while  the  said  John 
Wrighif  thereinbefore  mentioned  to  have  been  lawfully  de- 
tained in  the  custody  of  the  plaintiffs  as  such  sheriff,  was 
and  continued  lawfully  in  such  custody,  to  wit,  &c.  the 
said  last  mentioned  John  Wright  became  and  was  entitled 
to  his  discharge  from  such  custody,  and  it  then  became 
and  was  the  duty  of  the  plaintiffs,  as  such  sheriff,  to  dis- 
cbarge, and  the  said  plaintiffs  as  such  sheriff,  but  for  the 
committing  of  the  said  grievance  by  the  defendants  as 
thereinafter  mentioned,  would  have  discharged,  and  the 
said  plaintiffs  were  about  to  discharge,  the  said  last  men- 
tioned John  Wright  from  their  custody  as  such  sheriff,  yet 
the  said  defendants,  so  being  such  attornies  of  the  said 
David  Power  as  aforesaid,  and  well  hnowing  the  premiaes, 
after  the  delivery,  &c.  while,  Sec.  and  after  the  said  last- 
mentioned  John  Wright  had  so  become  and  was  entitled  to 
be  discharged,  and  was  about  to  be  discharged,  by  the  said 
plaintiffs  out  of  the  custody  of  them  the  said  plaintiffs  as 
sttch  sheriff  as  aforesaid,  to  wit,  &c.,  the  said  defendants  so 
being  such  attornies  for  the  said  David  Power  as  aforesaid, 
for  the  purpose  of  preventing  the  said  plaintiffs  as  such  sheriff 
from  discharging  the  said  last  mentioned  John  Wright  from 
their  custody  as  such  sheriff,  which  the  said  plaintiffs  were 
then  about  to  do,  and  would  otherwise  have  done,  falsely 
represented  and  declared  to  the  plaintiffs,  so  being  such 
sheriff  as  aforesaid,  that  the  said  last  mentioned  John 
Wright,  then  being  in  the  lawful  custody  of  the  plaintiffs 
as  such  sheriff  as  aforesaid,  and  whom  the  said  plaintiffs 
were  then  about  to  discharge  from  their  said  custody,  was 
the  same  person  as  the  other  John  Wright  thereinbefore 
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184S.  mentioned,  against  whom  the  said  writ  of  testatum  capias 

^y^'^  ad  satisfaciendum^  at  the  suit  of  the  said  David Power^  had 

0.  been  and  was  so  issued  by  the  said  defendants  as  the  attor- 

CoLLtNs.  ^j^g  ^f  gQ J  f^^  ^^^  ^^- j  David  Power  as  aforesaid,  whereas 

in  truth  and  in  fact  the  said  John  Wright,  whom  the  said 
plaintiffs  were  so  then  about  to  discharge  from  their  cus- 
tody as  aforesaid,  was  not  the  same  person  as  the  said 
John  Wright  against  whom  the  said  writ  of  testatum  capias 
ad  satisfaciendum,  at  the  suit  of  the  said  David  Power, 
had  been  and  was  so  issued  by  the  defendants  as  aforesaid, 
but  was  another  and  different  person,  and  the  said  defend- 
ants, by  so  falsely  representing  and  declaring  the  said 
person  to  be  the  same /or  the  purpose  of  preventing  the  dis- 
charge from  custody  of  the  said  John  Wright,  so  being,  Su:^ 
did  then  and  there,  to  wit,  &c.  and  from  thence  for  a  long 
space  of  time  after  the  said  John  Wright  had  so  become 
and  was  entitled  to  his  discharge  as  aforesaid,  to  wit,  &c. 
during  all  which  time  the  plaintiffs  were  and  continued 
sheriff  of  Middlesex  as  aforesaid,  cause  the  plaintiffs  as 
such  sheriff  to  keep  and  detain  the  said  last  mentioned 
John  Wright  in  their  custody  as  such  sheriff,  under  the 
supposed  authority  of  the  said  writ  of  testatum  capias  ad 
satisfaciendum,  at  the  suit  of  the  said  David  Power^  and 
the  said  plaintiffs  being  during  all  that  time  ignorant  and 
without  any  notice  whatsoever  from  the  said  defendants  or 
otherwise,  that  the  said  John  Wright  so  being  in  their  cofi- 
tody,  and  the  said  John  Wright  against  whom  the  said  writ 
of  testatum  capias  ad  satisfaciendum,  at  the  suit  of  the 
said  David  Power,  had  been  and  was  so  issued  as  afore- 
said, were  not  the  same  person,  and  on  the  contrary  thereof^ 
confiding  in  the  said  folse  representation  and  dedarttioo  of 
the  defendants  that  they  were  the  same  person,  and  believ- 
ing the  same  to  be  true,  did  by  reason  and  means  of  the 
said  false  representation  and  declaration  of  the  defendants 
keep  and  detain  the  said  last  mentioned  John  Wright  m 
their  custody  as  such  sheriff,  to  wit,  in  the  prison  aforesaid, 
under  the  supposed  anthority  of  the  said  writ  of  testatum 
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capias  ad  satisraciendum,  at  the  suit  of  the  said  Damd        i843. 
Pfnoer,  as  and  for  the  same  John  Wright  ia  the  said  writ      ^'^''^^^ 
last  aforesaid  mentioned^  for  a  long  space  of  time  after  the  «. 

said  Jain  Wright,  so  being  in  the  custody  of  the  said  €o"*w»« 
pkiutiffs  as  aforesaid,  had  so  become  entitled  to  be  dis- 
chai^redy  and  eught  to  have  been  discharged  from  the  said 
custody,  to  ¥rit,  for  the  said  space  of  two  days  then  next 
foltowiDg  and  until  the  18th  day  of  June,  a.d.  1840,  on 
which  said  last  mentioned  day,  and  not  before,  the  said 
plaintiffs  discovered  and  ascertained  that  the  said  repre- 
sentation and  declaration  of  the  said  defendants  was  false, 
and  that  the  said  John  Wright,  so  being  in  their  custody  as 
aforesaid,  and  the  said  John  Wright,  against  whom  the  said 
writ  of  testatum  capias  ad  satisfaciendum,  at  the  suit  of  the 
said  David  Power,  had  been  and  was  so  issued  as  afore- 
said, were  not  the  same  person,  and  the  said  plaintiffs  did 
thereupon,  then,  to  wit,  on  the  day  and  year  last  aforesaid, 
forthwith  discbarge  the  said  John  Wright,  whom  they  had 
so  detained  as  aforesaid,  from  their  said  custody,  by  reason 
and  means  of  which  said  premises  afterwards,  and  after 
the  discharge  of  the  said  last  mentioned  John  Wright,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  day 
and  year  last  aforesaid,  the  said  last  mentioned  John 
Wright  commenced  and  prosecuted  an  action  in  her  Ma- 
jesty's Court  of  Common  Pleas  at  Westminster  against 
the  said  plaintiffs  for  and  in  respect  of  the  said  illegal  de- 
tainer and  imprisonment  of  him  the  said  John  Wright  as 
aforesaid,  occasioned  as  aforesaid,  and  such  proceedings 
were  thereupon  had  in  the  said  action,  that  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  the  plaintiffs,  in 
order  to  settle  the  said  action,  and  prevent  any  further  pro- 
ceedings against  them  in  the  same,  were  forced  and 
obliged  to  pay,  and  did  necessarily  and  properly,  and  with 
the  consent  of  the  said  defendants  pay,  to  the  said  last 
mentioned  John  Wright  a  large  sum  of  money,  to  wit,  10/., 
as  and  for  damages  and  compensation,  being  a  reasonable 
smn  in  Aat  behalf,  for  the  illegal  detainer  and  imprison- 


76  CAS£S  IN  THE  QUEEn's  BENCH, 

184S.  ment  of  the  said  John  Wright  as  aforesaid,  occasioned  as 
aforesaid,  and  for  which  the  said  last  mentioned  action  was 
so  commenced  and  prosecuted  as  aforesaid,  and  also  the 
further  sum,  to  wit,  of  SL  3s.,  as  and  for  the  said  John 
Wrighfs  costs  of  the  said  action,  and  also  they  the  said 
plaintiffs,  by  means  of  the  said  premises,  were  forced  and 
obliged  to  sustain  and  incur,  and  have  sustained  and  in- 
curred, divers  costs,  charges  and  expenses,  amounting  in 
the  whole  to  the  further  sum  of  20/.,  in  and  about  the  de- 
fence of  the  said  last  mentioned  action,  and  in  and  about 
the  settling  and  putting  an  end  to  the  same  as  aforesaid. 
And  the  plaintiffs,  by  means  of  the  said  premises,  have 
been  and  are  otherwise  greatly  injured  and  damni6ed,  to 
the  damage  of  the  said  plaintiffs  of  150/.,  and  thereupon 
they  bring  suit,  8cc. 

Pleas:  First,  not  guilty. 

Secondly,  that  the  defendants  did  not  cause  the  plaintiffs 
to  keep  or  detain  John  Wright  in  the  declaration  mentioned 
in  their  custody  under  the  supposed  authority  of  the  said 
writ  of  testatum  capias  ad  satisfaciendum,  at  the  suit  of  the 
said  David  Power,  and  the  plaintiffs  did  not  by  reason  and 
means  of  the  said  representation  and  declaration  of  the 
defendants  keep  or  detain  the  same  John  Wright  in  their 
custody  under  the  supposed  authority  of  the  same  writ  for 
any  part  of  the  time  in  the  declaration  in  that  behalf  men- 
tioned. And  the  plaintiffs  were  not  forced  or  obliged  to,  nor 
did  necessarily  or  properly,  or  with  the  consent  of  the  de- 
fendants or  either  of  them,  pay  to  the  same  John  Wright  the 
sums  of  money  in  the  declaration  in  that  behalf  mentioned, 
or  either  of  them,  or  any  part  thereof,  nor  were  the  plaintiffs 
forced  or  obliged  to  sustain  or  incur,  nor  have  they  sustained 
or  incurred  the  costs,  charges  and  expenses  in  the  declara- 
tion mentioned,  or  any  or  either  of  them,  or  any  part  thereof, 
in  manner  and  form  as  in  the  declaration  alleged. 

Thirdly,  that  at  the  time  they  made  the  representation  and 
declaration  in  the  plaintiffs'  declaration  mentioned,  they  the 
.defendants  had  good  and  probable  reason  to  believe,  and 
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then  did  vrith  good  faith  believe,  that  the  said  representa-  1843. 
tioD  and  declaration  was  true,  and  that  the  said  John 
Wrighi,  then  in  the  custody  of  the  plaiutiffs,  as  such  she- 
tiS,  was  the  same  person  as  the  other  John  Wright  against 
whom  the  said  writ  of  testatum  capias  ad  satisfaciendum  at 
the  suit  of  the  said  David  Power  had  been  and  was  issued^ 
and  this  the  defendants  are  ready  to  verify,  8cc. 

Fourthly,  that  just  before  the  time  of  committing  the 
supposed  grievance  in  the  declaration  mentioned,  to  wit,  on 
the  same  day  and  year  in  the  declaration  in  that  behalf 
mentioned,  the  plaintiffs  inquired  of  the  defendants  if  the 
said  John  Wright,  in  the  custody  of  the  plaintiffs,  was  the 
same  person  as  John  Wright  against  whom  the  said  writ  at 
the  suit  of  the  said  David  Power  had  been  issued,  and  the 
plaintiffs  then  informed  the  defendants  of  the  residence  of 
the  said  John  Wright  then  in  their  custody,  before  and  at 
the  time  he  was  taken,  and  then  described  to  the  defendants 
the  same  John  Wright,  and  such  information  and  descrip- 
tion then  corresponded  with  the  supposed  residence  and  the 
description  of  the  said  John  Wright  against  whom  the  said 
writ  at  the  suit  of  the  said  David  Power  had  been  issued, 
and  then  induced  the  defendants  to  believe  that  it  was  pro- 
bable that  the  said  John  Wright  was  the  John  Wright 
against  whom  the  said  writ  had  issued  at  the  suit  of  the 
said  David  Power,  and  the  defendants  then  informed  the 
plaintiffs  that  they  considered  it  probable  that   the  said 
John  Wright,  in  the  custody  of  the  plaintiffs,  was  the  John 
Wright  against  whom  the  last  mentioned  writ  had  been 
issued,  and  then  declined  to  speak  with  certainty  as  to  the 
identity  of  the  two  John  Wrights,  and  the  plaintiffs  then 
requested  the  defendants  to  state  that  the  said  JohnWright 
in  the  custody  of  the  plaintiffs  was  the  John  Wright  against 
whom  the  said  writ  had  issued  at  the  suit  of  the  said  David 
Power,  and  thereupon  the  defendants,  at  the  request  of 
the  plaintiffs,  at  the  said  time  when,  8cc«  with  good  faith 
represented  and  declared  to  the  plaintiffs  as  in  the  declara- 
tion mentioned,  the  defendants  not  then  knowing  that  the 
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1843.  said  John  Wright  in  the  custody  of  the  plaintiffs  was  not 
the  John  Wright  against  whom  the  said  writ  had  issued  at 
the  suit  of  the  said  David  Power,  which  is  the  same  sup- 
posed grievance  in  the  declaration  mentioned,  and  whereof 
the  plaintiffs  have  above  complained  against  the  defend- 
ants,  and  this  the  defendants  are  ready  to  verify,  See. 

Replications:  To  the  first  and  second  pleas  similiter. 
To  the  third,  de  injurift;  and  to  the  fourth,  that  they  the 
said  plaintiffs  did  not  request  the  said  defendants  to  state 
that  the  said  John  Wright  in  the  custody  of  the  plaintiffs 
was  the  John  Wright  against  whom  the  said  writ  had  issued 
at  the  suit  of  the  said  David  Power,  and  the  defendants  did 
not  commit  the  said  grievance  in  the  said  declaration  men- 
tioned, at  the  request  of  the  said  plaintiffs,  in  manner  and 
form,  &c.     Issue  thereon. 

At  the  trial  before  fVightman  J.,  at  the  sittings  afker 
Hilary  Term,  1842,  it  appeared  that  the  plaintiffs,  as  sheriff 
of  Middlesex,  had  arretted  a  person  of  the  name  of  John 
Wright,  at  the  suit  of  one  Benjamin  Moseden,  and  had  him 
in  custody  in  Whitecross  Street  prison,  and  that  the  de» 
fendants,  who  were  attornies,  had  sued  out  a  capias  ad 
satisfaciendum  at  the  suit  of  one  Power  against  another 
John  Wright,  and  delivered  it  to  Sioman,  as  the  officer  of 
the  plaintiffs,  to  be  executed.  The  AntJohnWright  having 
become  entitled  to  be  discharged,  Sloman  sent  his  descrip- 
tion to  the  defendants,  accompanied  by  a  note  in  the  fol- 
lowing words: — *'  John  Wright  ats  Power.  You  are  re- 
quested to  certify  whether  the  person  arrested  is  the  same 
person;''  to  which  the  defendants'  clerk  returned  the  fol- 
lowing answer,  indorsed  on  the  note,  "  within-named  de- 
fendant is  the  same  person  against  whom  we  have  lodged 
a  detainer,"  which  was  signed  by  the  defendants'  clerk. 
Upon  this  the  plaintiffs  detained  the  first  mentioned  John 
Wright,  after  he  was  entitled  to  his  discharge,  till  the  mis- 
take was  discovered,  when  he  was  liberated.  For  this 
wrongful  detainer  Wright  brought  an  action  against  the 
sheriff,  the  present  plaintiffs.     As  they  had  no  defence, 
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Slaman  paid  10/.  to  settle  the  action,  but  before  doing  so^  1848. 
wrote  to  the  defendants  to  know  whether  they  would  con- 
sent to  that  arrangement,  to  which  they  returned  the  fol- 
lowing answer: — *'  Wright  v.  Sheriff  of  Middlesex.  With- 
out admitting  our  responsibility,  we  agree  to  any  mode  of 
settlement  the  sheriff  may  think  proper/'  signed  Collins  and 
R^ley.  Upon  this  evidence  the  learned  judge  asked  the 
jury,  first,  whether  the  defendants*  clerk  had  a  general  au- 
thority to  bind  them,  by  stating  that  the  John  Wright  whom 
the  plaintiiFs  had  in  their  custody  was  the  John  Wright 
s^aintt  whom  the  capias  at  the  suit  of  Power  had  been 
issued;  secondly,  whether  he  had  probable  cause  to  believe 
that  statement  to  be  true;  and  thirdly,  whether  he  was  in- 
duced to  make  the  statement  in  consequence  of  any  repre- 
sentation by  Stoman  that  the  John  Wright  in  custody  was 
the  person  against  whom  the  capias  at  the  suit  of  Power 
had  been  issued.  The  jury  answered  the  first  two  of  these 
questions  in  the  aflBrmative,  and  the  third  in  the  negative; 
whereupon  a  verdict  was  entered  for  the  plaintiffs  on  all 
the  issues  but  the  third,  with  Is.  damages,  and  leave  was 
given  to  the  defendants  to  move  to  enter  a  nonsuit,  and  to 
the  plaintiffs  to  increase  the  damages  to  10/. 

Rules  were  subsequently  obtained  by  Erie  for  the  plain- 
tiffs for  judgment  non  obstante  veredicto  on  the  third 
plea,  and  to  increase  the  damages  to  10/.;  and  by  Piatt 
for  the  defendant  for  a  nonsuit;  also  for  a  new  trial,  as 
against  evidence,  and  in  arrest  of  judgment,  all  of  which 
now  came  on  for  argument  together. 

Erie  for  the  plaintiffs.  Assuming  the  money  paid  to 
settle  the  action  brought  by  Wright  against  the  sheriff  to 
have  been  the  monies  of  Sloman  and  not  of  the  sheriff,  the 
action  is  still  properly  brought  in  the  name  of  the  plaintiffs 
as  sheriff  of  Middlesex,  and  they  are  entitled  to  recover 
the  sum  of  10/.  by  way  of  damages  as  trustees  for  Sloman. 
The  plaintiffs,  as  sheriff,  were  in  the  first  instance  respon- 
sible.    Wright  had  brought  his  action  against  them  for  the 
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wrongful  detainer,  and  was  entitled  to  damages  for  the  in^ 
jury  he  had  sustainedi  though  primarily  occasioued  by  the 
false  representation  of  the  defendants.    That  action  was 
clearly  maintainable.     The  defendants  gave  their  consent  to 
the  compromise  of  it ;   and  upon  that  footing  the  10/.  was 
paid  by  Sloman.    Sloman  as  officer  was  bound  to  indem- 
nify the  sheriff,  and  therefore  pays  the  money  in  the  first 
instance.     He  may  therefore  sue  in  the  sheriff's  name,  and 
the  plaintiffs  are  in  the  present  case  trustees  for  Sloman. 
Lamb  v.  Vice  (a)  is  in  point.    That  was  an  action  in  the 
name  of  the  Knight  Marshal  of  the  Palace  Court  against 
the  defendant,  who  was  an  officer  of  the  court,  upon  a 
bond  conditioned  to  take  sufficient  bail  from  all  defendants 
arrested,  and  to  obey  the  order  of  the  court.    The  defend- 
ant having  taken  insufficient  bail  from  a  defendant  arrested 
in  an  action  in  that  court,  and  having  disobeyed  an  order 
of  the  court  requiring  him  to  pay  the  amount  of  the  debt 
and  costs  in  the  action,  it  was  held  that  the  knight  marshal 
was  entitled  as  trustee  for  the  plaintiff  in  the  action  to  re- 
cover, in  an  action  on  the  bond,  the  full  amount  of  the 
debt  and  costs.    The  actions  which  arise  out  of  the  loss 
of  ships  are  analogous ;  when  the  ship  has  been  run  down 
at  sea,  the  insurers  are  liable  on  the  loss,  but  an  action  is 
maintainable  in  the  name  of  the  owner  against  the  wrong- 
doer, for  the  benefit  of  the  insurer.    So  after  an  abandon- 
ment the  insurers  are  entitled  to  the  wreck,  but  they  must 
sue  in  respect  of  it  in   the  name  of  the  owners.     The 
damages  in  Wright  v.  Evans  would  have  been  levied  on 
the  present  plaintiffs,  but  would  have  been  paid  in  fact  by 
Sloman ;  but  Sloman  could  not  sue  for  the  false  represen- 
tation, although  the  plaintiffs  could.     Secondly,  the  plain- 
tiffs are  entitled  to  judgment  non  obstante  veredicto  on 
the  third  plea.    The  jury  have  found  upon  the  issue  there 
raised  that  the  defendants  had  reasonable  and  probable 
cause  to  believe,  and  did  believe,  the  truth  of  the  represen- 
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tation  they  made  with  respect  to  the  identity  of  the  John 
Wright  then  in  the  plaintiff's  custody  at  the  suit  of  Mose" 
den,  with  the  John  Wright  against  whom  they  had  issued  a 
capias  ad  satisfaciendum.  But  this  is  wholly  immaterial 
to  the  plaintiff's  right  of  action:  it  was  their  duty  as  sheriff 
to  detain  the  prisoner,  or  let  him  go  at  their  peril.  The 
defendanta  might  have  refused  to  give  any  answer  to  the 
question  put  to  them,  and  have  called  upon  the  plaintiffs  to 
act  on  their  own  responsibility.  Instead  of  this,  they  re-> 
present  the  party  in  custody  as  the  person  against  whom 
they  have  the  writ,  and  call  upon  the  sheriff  to  act  upon 
their  information.  Their  belief  in  the  truth  of  their  state- 
ment doea  not  render  it  less  false  in  fact,  nor  free  them 
from  the  consequences  of  its  falsehood.  In  Polhill  v. 
Walter  {a)  there  was  a  direct  assertion  of  authority  which 
the  defendant  did  not  in  fact  possess,  but  he  bon&  fide 
believed  that  his  act  would  be  sanctioned  by  his  principal. 
[Patteson  J.  There  he  asserted  what  he  knew  to  be  false 
at  the  time.  Lord  Tenterden  C.  J.  says  expressly,  *'  if  the 
defendant  had  had  good  reason  to  believe  his  representation 
to  be  true,  he  would  have  incurred  no  liabilityi  for  he  would 
have  made  no  statement  which  he  kriew  to  be  false.]  In 
the  present  case  there  is  the  unqualified  assertion  of  a 
positive  fact  by  a  party  having  the  means  of  knowledge, 
and  which  turns  out  to  be  false.  Humphreys  v.  Pratt  (a) 
is  in  favour  of  the  plaintiffs.  That  was  an  action  by  the 
sheriff  against  the  defendant  for  deceit,  in  representing  that 
certain  goods,  which  the  sheriff  was  directed  to  seize  under 
a  fi.  fa.  at  the  suit  of  the  defendant,  were  the  property  of 
the  party  against  whom  the  fi.  fa.  was  directed,  whereas  in 
fact  they  were  the  goods  of  another  person.  There  was 
DO  allegation  in  the  declaration  that  the  representation  was 
made  fraudulently,  or  that  the  defendant  knew  it  to  be  un* 
true ;  and  the  House  of  Lords  confirming  the  decision  of 
the  Court  of  Exchequer  and  of  Exchequer  Chamber  in 
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Ireland,  held  the  count  good.  The  principle  there  laid 
down  is^  that  he  who  affirms  either  that  which  he  does  not 
know  to  be  true»  or  that  which  he  knows  to  be  false,  to  ano- 
ther's prejudice  and  his  own  gain*  is  a  wrong  doer  and  must 
answer  in  damages  for  the  injury  occasioned  by  his  false- 
hood. The  facts  in  the  present  case  are  precisely  the  same 
with  those  in  Humphreys  v.  Pratt  (a),  with  the  exception 
that  there  the  writ  was  a  fi.  fa.,  here  a  ca.  sa.  In  both  the 
injury  is  the  assertion  by  the  defendant  of  a  fact  which  he 
does  not  at  the  time  know  to  be  true,  upon  which  the  plain- 
tiff is  induced  to  act,  and  which  afterwards  turns  out  to  be 
false.  This  is  sufficient  to  support  the  action.  In  the  late  case 
of  Smout  V.  llbery  {b\  Alderson  B.  in  delivering  the  judg- 
ment of  the  Court,  and  speaking  of  the  case  where  a  party 
making  a  contract  as  agent  bon&  fide  believes  be  has 
authority  when  in  fact  he  has  none,  says,  **  it  is  a  wrong, 
differing  only  in  degree,  but  not  in  essence,  from  the  former 
case,  (that  of  an  agent  who  has  no  authority  and  knows  it, 
but  nevertheless  makes  the  contract  as  having  such  autho- 
rity), to  state  as  true  what  the  individual  making  such  state- 
ment does  not  know  to  be  true,  even  though  he  does  not 
know  it  to  be  false,  but  believes  without  sufficient  ground 
that  the  statement  will  ultimately  turn  out  to  be  correct." 


Piatt  and  Peacock  contrd.  The  effect  of  the  finding  of 
the  jury  on  the  third  plea  is  to  entitle  the  defendant  to  the 
verdict  on  the  general  issue,  inasmuch  as  it  shews  that  the 
plaintiffs  have  failed  in  proving  the  charge  contained  in 
their  declaration.  The  declaration  alleges  that  the  plain- 
tiffs had  in  custody  a  certain  other  John  Wright,  whom 
they  would  have  discharged  but  for  the  representation  made 
by  the  defendants,  but  the  defendants  well  knowing  the 
premises,  that  is,  that  the  plaintiffs  had  the  wrong  John 
Wright  in  custody,  for  the  purpose  of  preventing  the  plan- 
tiffs  from  discharging  him,  falsely  represented,  &c.    The 
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declaration  therefore  charges  that  the  plaintiffs,  at  the  time 
they  made  the  itatementi  well  knew  that  it  was  false,  but 
the  jury  have  found  that  at  the  time  they  made  it  they  had 
probable  cause  to  believe  and  did  believe  it  true.  But 
the  fact  that  the  defendants  made  the  declaration,  and  that 
they  knew  it  to  be  false  at  the  time,  are  both  put  in  issue 
by  not  guilty,  for  they  both  together  make  up  the  injury  of 
which  the  plaintiffs  complain  in  this  declaration.  In  actions 
on  the  case  the  plea  of  not  guilty  under  the  new  rules  ope- 
rates as  a  denial  only  of  the  wrongful  act  alleged  to  have 
been  committed  by  the  defendant.  The  instances  there 
given  in  slander  and  nuisance  shew  the  effect  of  the  rule. 
In  an  action  for  malicious  indictment  or  arrest,  it  puts  in 
issue  the  malice  and  want  of  probable  cause;  Cotton  v. 
Broume(a);  and  in  an  action  for  keeping  a  mischievous 
animal,  it  denies  the  scienter  as  well  as  the  fact  that  the 
animal  is  dangerous :  Thomas  v.  Morgan  (6).  Here  it  denies 
the  wrongful  act  as  alleged  in  the  declaration,  that  is,  that 
the  defendants,  knowing  the  premises,  made  a  false  repre- 
sentation, with  intent  to  prevent  the  plaintiffs  from  dis- 
charging their  prisoner.  The  case  of  Humphreys  v.  Pratt  (c) 
does  not  apply.  In  that  case  there  was  no  allegation  in  the 
declaration  that  the  defendant  knew  the  statement  to  be 
untrue,  and  the  count  expressly  stated  that  the  defendant 
required  the  plaintiff  to  seize  the  goods  under  the  execution, 
and  that  the  defendant  accordingly  seized  at  the  request  and 
by  the  directions  and  at  the  requisition  of  the  defendant. 
There  the  request  amounted  to  a  warranty,  like  the  case  of 
an  auctioneer  asked  to  sell  goods  by  a  person  to  whom 
they  do  not  belong.  But  in  the  present  case  there  was  no 
application  on  the  part  of  the  defendants ;  on  the  contrary, 
the  inquiry  was  made  by  the  plaintiffs,  and  the  defendants' 
clerk,  in  consequence  of  their  request,  wrote  on  the  back  of 
Sloman*s  note,  *'  The  defendant  is  the  same  person  against 
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184S.  whom  we  have  lodged  a  ca.  sa.;*'  but  the  defendants  were 
not  bound  to  give  that  information,  and  the  clerk  could  not 
be  understood  as  guaranteeing  the  truth  of  it  To  main- 
tain the  action  there  must  be  fraud  on  the  part  of  the  per* 
son  making  the  assertion,  or  the  knowledge  that  his  state- 
ment is  false :  Foster  v.  Charles  (a).  Fraud  without  damage 
or  damage  without  fraud  gives  no  cause  of  action^  but  where 
thej  concur  an  action  lies :  Pasley  v.  Freeman  (6),  Tap  v. 
Lee{c).  And  it  is  from  the  fact  of  the  statement  being 
false  within  the  defendant's  knowledge,  that  the  Court 
infers  fraud:  Corbett  v.  Brown {d),  Moens  v.  HeytDorth{e). 
Here  the  plaintiffs  have  expressly  averred  fraud,  and  the 
knowledge  by  the  defendants  of  the  falsehood  of  their  state- 
ment, and  the  finding  of  the  jury  on  the  third  plea,  negatives 
the  scienter;  the  defendants  are  therefore  entitled  to  the 
verdict  on  the  plea  of  not  guilty.  But  the  plaintiffs  here 
have  not  sustained  any  damage.  The  money  paid  by  Sbh 
man  to  settle  the  action  was  his  own,  and  not  that  of  the 
plaintiffs,  they  have  therefore  not  themselves  sustained  any 
damage  from  the  wrongful  act  of  the  defendants.  Neither 
can  they  sue  as  trustees  for  Sloman.  Lamb  v.  Vice  (f) 
does  not  apply ;  the  bond  given  by  the  defendant  to  the 
knight  marshal  in  that  case  was  for  the  performance  of  all 
the  duties  of  the  office,  and  intended  to  be  for  the  benefit 
of  all  parties  damnified  by  the  defendant's  breach  of  duty. 
The  knight  marshal  was  therefore  trustee  for  all  parties 
damnified  by  the  defendant's  acts,  but  here  the  damage  of 
the  officer  is  not  the  damage  of  the  sheriff,  so  as  to  entitle 
him  to  bring  the  action.  But  if  there  is  no  damage  the 
action  cannot  be  maintained :  fVylie  v.  Birch  (g).  The 
defendants  are  therefore  entitled  to  a  nonsuit. 

Ctir.  adv.  vuli. 

(a)  6  Bing.  396,  and  7  Bing.         (d)  8  Bing.  33. 
108.  (<?)  10  M.  &  W.  147. 

(b)  3  T.  R.  51.  (/)  6  M.  &  W.  473. 

(c)  3  B.  &  P.  367.  (g)  12  Law  J.  (N.  S.)  Q.  B.  260. 
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Lord  Denman  C.  J.,  in  Trinity  Vacation  (June  24),  1843. 
delivered  the  judgment  of  the  Court  as  follows : — The 
plaintiffs  were  late  sheriffs  of  London,  and  brought  this 
action  against  two  persons,  attornies  for  one  Potoer,  who 
had  sued  John  Wright  for  a  debt,  and  obtained  execution 
against  him,  for  falsely  representing  another  John  Wright 
(who  was  then  in  custody  of  the  plaintiffs)  to  be  the  defend- 
ant in  the  action,  though  they  knew  the  contrary  ;  by  which 
false  representation  plaintiffs  were  induced  to  detain  the 
wrong  person,  who  thereupon  brought  an  action  against 
them,  and  therein  recovered  (by  way  of  compromise)  10/. 
in  respect  of  the  unlawful  imprisonment. 

To  this  declaration  not  guilty  was  pleaded,  and  (among 
other  pleas  not  now  requiring  observation)  that  defendants 
had  reasonable  and  probable  cause  to  believe  the  person 
whom  they  pointed  out  to  be  the  real  defendant. 

On  the  trial  at  Guildhall,  before  my  brother  WighUnan^ 
plaintiff  obtained  a  verdict  on  all  the  pleas  but  the  third 
with  ]5.  damages.  The  jury  found  for  the  defendants  on  the 
third,  with  leave  to  move  for  a  nonsuit,  if  the  Court  should 
think  fit,  on  a  consideration  of  the  evidence,  and  with  leave 
for  plaintiffs  to  move  for  an  increase  of  the  damages  to  10/., 
if  entitled  thereto. 

Defendants  obtained  a  rule  for  a  nonsuit,  also  for  a  new 
trial,  for  a  verdict  against  evidence,  and,  if  they  should  fail 
in  both,  then  in  arrest  of  judgment,  for  the  insufficiency  of 
the  declaration ;  and  plaintiffs  their  cross  rule,  and  also  for 
judgment  non  obstante  veredicto  on  the  third  plea.  Both 
were  argued  at  great  length. 

The  following  facts  appeared  on  the  learned  judge's 
notes:  Plaintiffs  having  the  writ  against  John  Wright, 
handed  it  to  their  officer  Sloman^  who  hearing  of  a  person 
of  that  name  being  under  arrest,  described  him  by  a  letter 
to  the  managing  clerk  in  that  action  for  defendants,  and 
inquired  if  that  was  John  Wright.  The  clerk  took  the 
letter  into  the  office  where  defendants  were,  and  after  some 
little  time  returned  and  told  him  that  was  John  Wrighi. 
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1843.  Thereupon  Sloman  kept  him  in  prison.  He  brought  his 
action  against  the  sherifF,  who  called  on  Sloman^  and 
Sloman  compromised  the  action  with  him  for  10/.,  which 
he  paid  with  his  own  money. 

We  think,  in  opposition  to  defendants*  argument,  that 
here  was  clear  evidence  for  the  jury,  that  the  clerk  made 
the  representation  with  the  authority  of  his  principals,  and 
that  they  were  justified  in  finding  that  fact.  We  think  too 
that  the  action  was  maintainable  by  the  sheriff,  though  the 
act  was  that  of  their  officer,  and  not  of  themselves,  and  the 
money  paid  by  way  of  compromise  was  his,  not  theirs,  they 
being  primarily  liable  for  his  unlawful  arrest,  and  competent 
to  sue  for  his  benefit,  if  the  unlawful  act  was  produced  by 
defendants'  misconduct.  The  agency  of  Sloman  for  plain- 
tiffs, so  as  to  entitle  them  to  sue,  and  that  of  the  clerk  for 
his  employers,  so  as  to  fix  them  with  false  representation, 
were  both  well  proved. 

It  was  not  contended  by  the  learned  counsel  for  defend* 
ants  that  the  third  plea  found  for  them  could  be  sustained, 
but  he  claimed  the  verdict  on  the  first  plea  or  nonsuit  for 
want  of  proof  that  defendants  knew  their  representation  to 
be  false,  such  knowledge  being  averred,  as  he  said,  in  the 
declaration ;  plaintiffs  on  the  other  hand  maintaining  that, 
if  the  representation  be  false  and  injurious,  defendants* 
knowledge  of  its  falsehood  is  immaterial,  even  if  it  be 
averred,  which  they  denied. 

Many  authorities  were  adduced  on  both  sides,  none 
directly  in  point;  Corbett  v.  Brown{fij  bears  a  strong  re^ 
semblance  to  the  present  case,  and  was  in  a  great  measure 
the  foundation  of  Humphreys  v.  Pratt  (h)  in  the  House 
of  Lords,  in  which  a  sheriff  brought  his  action  against  the 
execution  creditor  for  falsely  representing  to  him  that  plain- 
tiff's  goods  were  the  debtor's  property,  whereby  he  was 
induced  to  seize  them,  and  afterwards  compelled  to  pay 
damages  for  the  seizure.  Plaintiff  recovered  in  the  Irish 
Court  of  King's  Bench, — a  judgment  affirmed  in  the  House 
of  Lords.    The  only  difference  in  the  facts  is,  that  in  that 

(a)  8  Bing.  33.  (6)  S  Dow  8e  C.  988. 
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case  goods  were  seized ;  in  this,  the  debtor  himself  was 
arrested.  But  there  the  declaratioo  contained  no  averment 
of  knowledge ;  here  knowledge  was  averred  and  disproved. 

Upon  consideration!  we  hold  that  the  principle  of  Hum' 
pireys  V.  Pratt  (a)  must  be  applied  to  the  present  case; 
one  of  two  persons  has  suffered  by  the  conduct  of  the  other. 
The  sufferer  is  wholly  free  from  blame,  but  the  party  who 
caused  his  loss,  though  charged  neither  with  fraud  nor 
negligence,  must  have  been  guilty  of  some  fault,  when  he 
made  a  false  representation.  He  was  not  bound  to  make 
any  statement,  nor  justified  in  making  any  which  he  did 
not  know  to  be  true,  and  it  is  just  that  he,  not  the  party 
whom  he  has  misled,  should  abide  the  consequence  of  his 
misconduct. 

The  allegation  that  defendant  knew  his  representation  to 
be  false  is  therefore  immaterial.  Without  it,  the  declare- 
tion  discloses  enough  to  maintain  the  action,  and  nothing 
that  goes  beyond  that  necessity  need  be  proved. 

It  follows  from  this  and  what  we  before  observed,  that 
defendants'  rule  must  be  discharged,  and  that  plaintiffs  must 
have  their  rule  absolute  for  judgment  non  obstante  vere- 
dicto on  the  third  issue  to  increase  the  damages  to  the  sum 
bon&  fide  paid  by  Slaman  to  the  person  improperly  arrested 
under  defendants'  information* 

Rules  accordingly. 
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Keppel  V.  Shilson  and  another.  Mondrnf^ 

June  12th* 

Assumpsit  to  recover  a  fee  of  45.  4d.,  payable  by  A  judge's  or- 

defendants  to  plaintiff,  as  registrar  of  the  diocese  of  Exeter,  obtained  by 

consent,  for 
settling  an  action  of  assumpsit  and  staying  proceedings,  &c.  on  payment  of  4s,  Ad.  into 
Cooit.  The  Master  taied  costs  on  the  higher  scale.  A  judge  having  ordered  that  the 
Master  should  review  his  taxation  and  tax  on  the  lower  scale,  according  to  rule  H.  T.  4 
Wm,  4,  the  sum  being  under  20/.,  the  Court  refused  to  rescind  such  order,  on  a  sugges- 
tion that  the  cause  was  one  which  it  would  have  been  proper  to  try  before  a  jadge,  the 
actioa  being  brought  to  try  a  right. 
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1843.  The  particulars  of  demand  described  it  as  a  fee  payable  at 
the  visitation  of  the  bishop,  and  due  from  the  defendants 
in  their  character  of  churchwardens  of  a  parish  in  the 
diocese.  An  order  had  been  made  by  a  judge  of  this  Court 
by  consent,  that  on  payment  of  4s.  4d.  for  the  debt,  and 
costs  to  be  taxed  and  paid,  all  further  proceedings  in  the 
cause  should  be  stayed  (25th  January,  this  year).  The 
Master  taxed  the  costs  on  the  higher  scale.  On  February 
4th,  the  defendants  obtained  an  order  from  Coleridge  J., 
directing  the  Master  to  review  this  taxation,  and  tax  on  the 
lower  scale,  pursuant  to  the  rule  Hil.  T.  4  WilL  4,  that  in 
all  actions  of  assumpsit,  debt  or  covenant,  where  the  sum 
recovered  or  paid  into  Court,  and  accepted  by  the  plaintiff 
in  satisfaction  of  his  demand,  or  agreed  to  be  paid  on  the 
settlement  of  the  action,  should  not  exceed  20/.  without 
costs,  the  plaintiff's  costs  should  be  taxed  on  the  reduced 
scale :  '*  provided  that  in  case  of  trial  before  a  judge  of  the 
superior  Courts,  or  judge  of  assize,  if  the  judge  shall  certify 
on  the  postea  that  the  cause  was  proper  to  be  tried  before 
him,  and  not  before  a  sheriff  or  judge  of  an  inferior  court, 
the  costs  shall  be  taxed  upon  the  usual  scale." 

Montague  Smith  now  moved  to  rescind  this  order,  on 
affidavits  setting  forth  that  the  cause  was  one  which  would 
have  been  proper  to  be  tried  before  a  judge,  and  contended 
for  a  liberal  application  of  the  proviso  at  the  end  of  the  rule, 
so  as  to  comprehend  not  only  cases  where  the  trial  actually 
takes  place,  but  those  also  which  are  settled  out  of  Court, 
and  which  are  specially  mentioned  in  the  first  part  of  the 
rule* 

Per  Curiam  (a) — 

Rule  refused^ 

(«)  Lord  Denman  G.  J.,  Pattesonf  Willianu  and  Coleridge  Js. 
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The  Queen  v.  Meyer  Albert.  Monday, 

June  nth. 

Misdemeanour.     The  indictment  found   at  the  Where  in  an 

Central  Criminal  Court  stated  that  the  defendant,  "  late  a^fSSri^^ 

of  the  parish  of  St.  Stephen's^  Coleman  Street,  in  the  city  of  ingthedefend- 

london,  and  within  the  jurisdiction  of  the  said  Courts  &c.  parish  of  A.  in 

with  force  and  arms,  at  the  parish  aforesaid,  and  within  the  i5!®  .*^?""!?  ^^ 
.    .     ,    ,  .  B.,  theonence 

jurisdiction  of  the  Court  aforesaid/'  committed  the  act  of  is  laid  to  have 

public  indecency  charged  against  him.     This  indictment  |^|"  ^"Jj,™"" 
was  found  at  the  June  sessions,  1841,  and  afterwards  re-  parish  afore- 
moved   by  the  defendant,  by   certiorari,  into  this  Court,  any  statem^^^^^ 

The  trial  was  at  the  London  sittings  after  Michaelmas  of  county,  this 
rp  ,«^,       xr      y'  •■  Statement  of 

lerm,  1841.     Verdict,  guilty.  the  venue,  if 

In  the  following  term  a  rule  nisi  was  obtained  in  arrest  defective,  is 
^  .    ,  cured  by  7 

of  judgment,  on  the  same  ground  with  that  granted  in  Geo.  4,  c.  60, 

Reg,  V.  Stowell{a\  viz.  that  the  statement  of  venue  "  with-  *;fdic?^\he 

in  the  jurisdiction  of  the  said  Court,"  which  is  rendered  case  havine 

sufficient  by  the  Central  Criminal  Court  Act,4&5  Wt7/.4,  J^uVoflhe^ 

c.  36,  8.  3,  in  the  case  of  indictments  tried  in  that  Court,  county  first 

was  inapplicable  where  the  indictment  was  removed  by  cer-     Q^£re,  whe- 

tiorari,  and  that,  if  that  venue  were  held  insufficient,  then  ^^^^  ^^  *^*^®" 

'  .      .  ment  be  de- 

enough  did  not  appear  on  the  face  of  the  indictment  to  fective. 

give  a  jury  for  the  city  of  London  jurisdiction;  and  Rex 

V.  Burridg€{b)  was  cited. 

£•  Gumey  now  shewed  cause.  Supposing  the  objection 
urged  to  the  indictment  in  Reg.  v.  StoweU(fi)  to  prevail, 
there  is  still  enough  on  the  face  of  this  indictment  to  shew 
that  the  offence  was  committed  in  London.  The  averment 
is,  that  the  defendant,  of  the  parish  of  St.  Stephen's,  Cole- 
nan  Street,  in  the  city  of  London,  committed  the  offence 
"  at  the  parish  aforesaid."  No  parish  but  St.  Stephen's, 
Coleman  Street,  has  been  mentioned,  and  that  parish  has 

(a)  See  post  Trin.  Vac.  (c)  That  case  was  at  this  time 

(6)  3  P.  Wins.  496.  pending  for  judgment. 
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been  averred  to  be  in  the  city  of  London.  The  statement 
of  the  place  where  the  offence  was  committed  is  therefore 
complete,  although  made  so  only  by  words  of  reference. 
It  will  be  contended  that  the  Court  cannot  take  notice  that 
all  the  parish  of  St.  Stephen's,  Coleman  Street,  is  in  the 
city  of  London;  as  the  Court  held,  in  Rex  v.  Burridge{a\ 
that  an  averment  that  a  prisoner  was  committed  to  the 
custody  of  the  keeper  of  the  gaol  at  Ilchester,  in  the  county 
of  Somerset,  and  that  afterwards  the  defendant,  ^'at  Ilches- 
ter aforesaid,"  aided  him  to  escape,  was  insufficient,  because 
it  *^  would  not  take  notice  that  the  whole  township  or  vill 
of  Ilchester  is  in  the  county  of  Somerset.''  But  in  Rex  v. 
Joseph  Perkins  (b),  Mr.  Justice  Park  held,  that  an  offence 
was  well  laid  to  have  been  committed  in  the  parish  of  Hales 
Owen,  in  the  county  of  Worcester,  although  it  appeared  that 
in  point  of  fact  part  of  that  parish  was  in  another  county. 
At  all  events,  this  is  a  case  of  an  imperfect  statement  of 
venue,  cured  after  verdict  by  the  express  provision  of  7 
Geo.  4,  c.  64,  8»  20. 

M.  Chambers  contri.  That  statute  only  cures  defects, 
where  it  sufficiently  appears  from  the  indictment  that  the 
jury  which  tries  the  offence  has  jurisdiction  over  it.  But, 
if  the  objection  taken  here  on  the  authority  of  Rex  v. 
Burridge{a)  be  good,  then  it  does  not  appear  that  a  London 
jury  had  such  jurisdiction,  for  non  constat  that  the  whole 
parish  of  St.  Stephen's,  Coleman  Street,  is  in  London; 
and  the  statute  does  not  apply.  [Lord  Denman  C.  J.  re- 
ferred to  the  act  22  Car.  2,  c»  11,  intituled  **  An  additional 
Act  for  the  Rebuilding  of  the  City  of  London,**  in  which 
the  names  of  the  parishes  of  London  are  given,  St.  Ste- 
phen's, Coleman  Street,  among  the  number;  see  sect.  69; 
and  which  is  a  public  act.]  That  will  only  enable  the 
Court  to  take  notice  that  there  is  a  parish  of  that  name  in 
London,  not  that  there  is  no  parish  of  the  name  elsewhere. 

(a)  3  P.  Wms.  496.  (6)  4  C.  &  P.  363. 
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Lord  Denman  C.  J. — I  think  this  case  distinguishable        1843. 
from  Reg»  v.  Stowell(ja),  and  that  the  point  which  we  have    ,J^^ 
reserved  for  judgment  on  that  case  does  not  arise.     We  v. 

have  here  a  statement  that  the  oflfender  is  of  a  certain  parish  •^^*^*''* 
in  the  city  of  London,  and  that  the  offence  was  committed 
"  at  the  parish  aforesaid,"  It  is  urged  that,  for  all  that 
appears,  part  of  the  parish,  and  that  part  in  which  the 
offence  was  committed,  was  without  the  city  of  London. 
But  I  think  the  words  "  within  the  parish  aforesaid"  must 
in  common  reason  be  taken  to  imply  within  the  county 
aforesaid  also.  This  construction  appeared  to  me  to  be 
fortified,  in  the  case  before  us,  by  the  act  of  Charkt  the 
Second,  to  which  I  alluded;  it  appears  by  that  act  that  there 
ia  a  parish  of  St  Stephen's,  Coleman  Street,  wholly  within 
the  city,  and  it  does  not  appear  that  there  is  any  parish  of 
that  name  partly  within  the  city.  But  at  all  events  I  think 
diat  if  this  statement  of  place  were  defective,  it  would  be 
an  instance  of  "  want  of  proper  and  perfect  venue,'^  within 
7  Geo.  4,  c.  64,  s.  20. 

Pattesom  J. — Rex  v.  Burridge(b)  certainly  raises  a 
difficulty,  where  without  that  authority  I  should  have  found 
it  difficult  to  see  any.  But,  even  if  the  objection  would 
have  been  good  before  the  statute  of  7  Geo.  4, 1  think  it  is 
dearly  cured  by  it. 

WiLUAMs  and  Colbbiboe  Js.  concurred. 

Rule  discharged. 

(•)  See  po9i  Tria.  Vac.  (6)  3  P.  Wms.  496. 
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The  Guardians  of  the  Poor  of  the  Banbury  Union 

Thursday,  ^-  RoBINSON. 

June  \5th. 
Assumpsit  on  ASSUMPSIT.  The  declaration  stated  that  the  plain- 
for  ihe^Ti^"'  tiffs,  theretofore,  to  wit,  on  the  13th  August,  1836,  by  their 
chase  of  cer  auctioneers  and  agents  in  that  behalf,  and  in  pursuance  of 
pert/statedTin  ^"  order  under  the  hands  and  seals  of  the  Poor  Law  Com- 
the declaration  missioners  for  England  and  Wales  in  that  behalf  made, 
pat  up  for  sale  caused  to  be  put  up  and  exposed  to  sale  by  public  auction 

in  pursuance     certain  cottages  and   premises  situate  and    being  in    the 

of  an  order  •  ,         o  t^t      •  •  r 

under  the         parish  of  South  Newmgton,  in  the  county  of  Oxford,  upon 

Is   f^h        ^^^  subject  to  the  following  amongst  other  conditions  of 

Poor  Law        sale,  that  is  to  say,  that  the  highest  bidder  should  be  the 

ers.    Thede-    purchaser,  the  purchase-money  be  paid  before  the  ££nd 

claration  set     September  then  next,  and  the  conveyance  be  prepared  by 
out  the  condi-        ^         ^  ^   ,  ,  •"  '^     "^  "^ 

tions  of  sale,     and  at  the  expense  of  the  purchaser. 

wJT^ihat'the  "^^^^  ^"  ^^^  *"'^  exposure  to  sale  on  the  13th  day  of 

highest  bidder  August  in  the  year  aforesaid,  the  defendant  was  the  highest 

purchaser  and  '^'^d®''  ^^^^  *nd  ^^^^  became  and  was  in  due  form  declared 

then  averred  the  purchaser  of  the  said  cottages  and  premises  at  andybr 

fendnnt  was     ^  certain  larse  sum  of  money  (to  wit)  the  sum  of  172/.    And 

the  highest 

bidder,  and 

became  the 

purchaser  at 

and  for  a 

certain  large 


a  certain  large  sum  of  money  (to  wit)  the  sum  of  172/. 

thereupon  afterwards,  to  wit,  on  the  day  and  year  last 

aforesaid,  in  consideration  thereof,  and  that  the  plaintiffs, 

at  the  request  of  defendant,  would  perform  and  fulfil  all 

things  iu  the  said  conditions  of  sale  contained  on  the  part 

Jo  w»*  the'twn  ^^  ^^^  vendors  to  be  performed  and  fulfilled,  he  the  de- 

of\72l  fendant  then  promised  the  plaintiffs  to  perform  and  fulfil 

ment  for  the     everything  in  the  said  conditions  of  sale  on  his  part  as  such 

plaintiffs  on      purchaser  to  be  performed  and  fulfilled.     And  although 

demurrer,  a        ,       .   -  .  ,  . 

writ  of  inquiry  the  defendant,  m  part  performance  of  the  said  terms  and 

issued  to      ^  conditions  of  sale  and  of  his  said  promise,  did  then  sign 


mases. 

Quarty  whether  without  patting  in  evidence  the  Agreement  to  purchase,  the  plaintifib 
would  be  entitled  to  more  than  nominal  damages. 

He/rf,  that  such  agreement  does  not  require  to  be  stamped,  but  is  exempt  from  dutj 
under  the  86th  section  of  statute  4  &  5  Will,  4,  c.  76. 
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an  agreement  for  the  purchase  of  the  said  premises  at  the 
said  sum  of\7^L,  under  and  subject  to  the  aforesaid  con* 
ditions  of  sale,  &c.  Averment  of  performance  by  the 
plaintiffs  of  their  part  of  the  contract.  Breach^  that  the 
defendant  did  not  nor  would  at  any  time  before  the  com- 
mencement of  this  suit,  prepare  or  cause  to  be  prepared 
the  conveyance  of  the  said  cottages  and  premises  accord- 
ing to  the  conditions  of  sale,  although  often  requested  so 
to  do,  nor  did  nor  would  the  defendant  on  or  before  the 
£2d  day  of  September  in  the  year  aforesaid,  or  at  any  other 
time,  pay  or  cause  to  be  paid  to  the  plaintiffs  the  said  pur- 
chase-money, or  any  part  thereof,  &c. 

The  defendant  pleaded  two  pleas,  which  are  not  mate- 
rial to  the  present  question.  The  plaintiffs  replied,  and 
upon  demurrer  to  the  replication  judgment  was  given  for 
the  plaintiffs.  Upon  this  a  writ  of  inquiry  issued,  directed 
to  the  sheriff  of  Oxfordshire,  to  assess  the  plaintiffs'  da- 
mages. 

At  the  execution  of  the  inquiry  the  plaintiffs,  after  put- 
ting in  evidence  the  order  of  the  Poor  Law  Commissioners 
for  the  sale  of  the  property  and  the  conditions  of  sale,  and 
proving  the  fact  of  the  sale  having  taken  place,  closed  their 
case.  It  was  then  objected  by  the  defendant  that  no  evi- 
dence had  been  given  of  the  contract,  or  of  the  price  for 
which  the  property  was  sold,  to  which  it  was  answered, 
that  the  contract  of  sale,  and  the  price  agreed  to  be  paid 
for  the  property  appeared  from  the  record.  The  under- 
sheriff  ruled  that  the  contract  must  be  produced.  On  its 
production  it  was  objected  that  it  was  inadmissible  for  want 
of  a  stamp,  and  the  undersheriff  being  of  that  opinion,  re- 
fused to  receive  it,  and  directed  a  verdict  for  the  plaintiffs, 
with  nominal  damages. 

Walesbjf,  in  Easter  Term  last,  obtained  a  rule  to  shew 
cause  why  a  new  inquisition  should  not  be  had. 
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Banbury 
Ukiom 

V. 

Robinson. 


Kelly  and  Piggot  now  shewed  cause.    The  undersheriff 
was  right  in  deciding  that  the  contract  must  be   put  in 
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evidence  to  entitle  the  plaintiffs  to  more  than  nominal  da- 
mages. The  declaration,  after  setting  out  the  conditions 
of  sale^  avers  that  the  defendant  became  the  purchaser  of 
the  premises  '*  at  and  for  a  large  sum  of  money,  to  wit, 
n^L'*  The  effect  of  this  is  only  to  charge  the  defendant 
as  purchaser  of  the  property,  but  not  to  fix  him  as  the 
purchaser  at  any  specific  sum.  The  plaintiffs  were  therefore 
bound  to  shew  by  the  contract  the  price  which  the  de- 
fendant had  agreed  to  pay,  or  the  jury  would  have  no 
measure  by  which  they  could  estimate  the  damages.  If 
there  had  been  a  plea  of  non  assumpsit,  the  plaintiffs  would 
not  have  been  compelled  to  prove  that  the  defendant  pur- 
chased at  the  sum  mentioned  in  the  declaration,  because 
the  amount  being  laid  under  a  videlicet  would  not  be  a 
material  part  of  the  contract:  Cooper  v.  Blick{a).  They  must 
therefore,  in  this  case,  prove  by  evidence  dehors  the  record 
what  was  the  real  price  at  which  the  property  sold. 

But,  secondly,  the  contract  was  inadmissible  for  want  of 
a  stamp.  This  was  not  a  contract  or  agreement  made  or 
entered  into  in  pursuance  of  the  rules,  orders,  or  regula- 
tions of  the  Poor  Law  Commissioners,  within  the  86th 
section  of  the  4  8c  5  WilL  4,  c.  76.  The  property  in  ques- 
tion has  belonged  to  the  parish,  and  was  sold  by  the  guar- 
dians under  the  provisions  of  statute  5  8c  6  WilL  4,  c.  69, 
the  5rd  section  of  which  authorises  the  guardians  of  the 
union,  with  the  approbation  and  subject  to  the  rules, 
orders  and  regulations  of  the  Poor  Law  Commissioners,  to 
sell  parish  property.  The  question  is,  whether  a  sale  with 
the  approbation  of  the  Poor  Law  Commissioners  is  neces- 
sarily a  sale  made  in  pursuance  of  their  order,  within  the 
meaning  of  statute  4  8c  5  WilL  4,  c.  76,  s.  86.  The  contract 
may  be  sanctioned  by  the  commissioners,  and  yet  not  made 
or  entered  into  in  pursuance  of  their  order.  [Patteson  J. 
The  86th  section  of  statute  4Sc5  ^i7/.4,c.76,  also  conUins 
the  words  ''or  any  other  instrument  made  in  pursuance  of 


(a)  9  G.  ft  D.  S95. 
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this  aei.']  There  is  no  power  in  either  of  the  acts  by 
which  the  cominissioners  can  compel  the  sale  of  any  parish 
property,  it  can  only  take  place  by  consent  of  a  majority  of 
the  rate  payers.  The  authority  given  is  to  sell  with  the 
approbation  and  subject  to  the  rules  of  the  commissioners, 
but  the  commissioners  cannot  make  an  order  for  the  sale 
against  the  consent  of  the  parishioners;  the  sale  in  the 
present  instance,  therefore,  could  not  have  been  by  their 
order,  nor  the  contract  one  made  or  entered  into  in  pursu- 
ance of  their  order. 
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Walesby  and  J.  W.  Smith  contrcl.    This  case  has  been 
argued  for  the  defendant  as  if  the  objection  arose  upon 
special  demurrer,  and  not  after  judgment  by  default.    The 
question  is,  whether  the  price  at  which  the  defendant  be- 
came the  purchaser  of  the  property  appears  with  sufficient 
certainty  upon  the  face  of  the  record  to  authorise  the  jury 
to  find  that  the  plaintiffs  have  sustained  damage  to  that 
amount.     The  declaration  states  the  sale  by  auction  in 
pursuance  of  the  order  of  the  commissioners  under  certain 
conditions  of  sale,  one  of  which  is,  that  the  purchaser  shall 
sign  an  agreement  for  the  payment  of  the  purchase-money. 
It  then  avers  that  the  defendant  became  the  purchaser  at  a 
large  sum  of  money,  **  to  wit,  172/.,'*  and  that  the  de- 
fendant did  sign  an  agreement  for  the  purchase  of  the  said 
premises  at  the  said  sum  of  172/.,  in  pursuance  of  the  con- 
ditions,  and  the  breach  is,  that  the  defendant  did  not  nor 
would  pay  or  cause  to  be  paid  to  the  plaintiffs  the  said 
purchase -money.     Assuming  that  the  averment  under  a 
videlicet  in  the  prior  part  of  the  declaration  would  not 
compel  the  plaintiffs  to  proof  of  the  sum  mentioned  in  the 
declaration  as  the  precise  sum  at  which  the  property  was 
sold,  this  is  cured  by  the  subsequent  averment,  which  is 
material,  that  the  defendant  signed  the  agreement  for  the 
purchase  of  the  premises  *'  at  the  said  sum  of  172/."     It 
cannot  be  contended  that  upon  the  whole  declaration  the 
price  is  left  so  uncertain  that  the  Court,  after  judgment  by 
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default^  cannot  ascertain  the  amount.  \Patt€$on  J.  The 
instrument  signed  is  the  contract.  On  non  assumpsit 
pleaded  the  plaintiffs  must  have  put  in  an  agreement,  then 
if  an  agreement  had  been  put  in  for  another  sum,  would 
the  plaintiffs  have  been  entitled  to  the  verdict?]  The  con- 
tract in  the  declaration  is  to  perform  the  conditions  of  sale; 
one  of  them  is,  the  payment  of  the  purchase-money.  Can 
any  one,  looking  at  the  whole  declaration,  avoid  saying  that 
the  \19,L  is  the  purchase  money  agreed  to  be  paid  ? 

Secondly,  the  contract  was  exempt  from  stamp  by  the 
provisions  of  the  statutes  4  Sc  5  WilL  4,  c.  76,  s.  86,  and  5 
&6  fVilL  4,  c.  69j  s.  d.  The  two  acts  are,  by  the  provisions 
of  statute  5  8c  6  FtW.  c.  57»  s.  18,  to  be  construed  together. 
The  86th  section  of  statute  4  &  5  WilL  4,  c.  76,  is  conceived 
in  very  general  terms,  and  the  averment  in  the  declaration 
is,  that  the  property  was  put  up  to  sale  in  pursuance  of  an 
order  under  the  hands  and  seals  of  the  Poor  Law  Commis- 
sioners. The  contract  of  sale  was  therefore  made  in  pur- 
suance of  their  order.  This  averment  must  be  received  in 
the  sense  most  beneficial  for  the  plaintiffs,  and  after  judg- 
ment by  default,  the  Court  will  not  assume  that  the  com- 
missioners could  not  make  such  an  order.  The  105th  sec- 
tion of  statute  4  &  5  WilL  4,  c.  76,  enacts  that  rules  and 
orders  made  by  the  commissioners  shall  continue  in  force 
until  declared  illegal  by  the  Court  of  Queen's  Bench. 
There  was  therefore  an  order  de  facto  for  making  the  con- 
tract, and  although  the  Srd  section  of  the  statute  5  &  6 
WilL  4,  c.  69,  renders  the  consent  of  a  majority  of  the  rate 
payers  necessary  to  the  validity  of  a  sale  of  parish  pro- 
perty, yet  the  same  section  provides  that  sales  made  before 
the  passing  of  the  act,  with  the  consent  or  approbation  of 
the  commissioners,  shall  be  as  valid  and  effectual  as  if  the 
same  had  been  directed  by  their  order,  under  the  authority 
of  that  act. 


Lord  Denman  C.  J. — If  the  undersheriff  was  right,  the 
plaintiffs  were  obliged  to  give  the  agreement  in  evidence.    It 
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was  in  hct  produced,  but  the  objection  was  then  taken  to  i84d. 

the  want  of  a  stamp,  and  on  this  ground  it  was  ultimately  ^'^'^^^^^ 

excluded.    Taking  both  the  statutes  together  I  think  the  Union 

undersheriff  was  wrons  in  refusing  to  receive  this  instru-  ^    ^' 

/.  .  ;  T        .  r  ROBIMSOW. 

ment  m  evidence  for  the  want  of  a  stamp,  it  therefore 
becomes  unnecessary  to  give  an  opinion  upon  the  other 
point. 

Patteson  J.— This  case  clearly  falls  within  the  words 
of  the  86th  section  of  the  4  &  5  Will.  4,  c.  76,  which  are 
very  large,  including  not  only  any  contract  or  agreement 
made  or  entered  into  in  pursuance  of  the  rules,  orders  and 
regulations  of  the  Poor  Law  Commissioners,  but  also  ex- 
tending to  any  other  instrument  made  in  pursuance  of  that 
act.  Now  this  is  de  facto  a  contract  made  in  pursuance  of 
the  order  of  the  Commissioners;  it  is  so  stated  on  the  de- 
claration, and  the  order  of  the  Commissioners  was  put  in 
evidence  before  the  undersheriff.  Perhaps  it  is  not  material, 
under  the  105th  section,  whether  they  could  in  point  of  law 
make  such  an  order  or  not,  but  it  may  be  taken  on  the  de- 
claration that  they  could.  Then  the  subsequent  act  makes 
good  all  sales  which  had  taken  place  previously.  I  think 
the  instrument  requires  no  stamp. 

On  the  other  point  I  think  there  would  be  great  diiB- 
calty  in  saying  that  the  undersheriff  was  wrong. 

Williams  J. — I  am  of  the  same  opinion.  The  decla- 
ration states  that  the  sale  was  in  pursuance  of  an  order 
under  the  hands  and  seal  of  the  Poor  Law  Commissioners. 
Then  it  must  be  presumed  that  the  sale  was  under  a  re- 
gular order,  and  such  as  they  had  the  power  to  make.  The 
agreement  for  the  purchase  of  the  property  is  then  clearly 
an  instrument  made  in  pursuance  of  the  act,  within  the 
meaning  of  the  86th  section  of  the  4  8c  5  fVilL  4,  c.  76. 

Coleridge  J. — Under  the  second  act  the  Commis- 
sioners have  no  power  to  direct  a  sale,  unless  by  consent  of 

VOL.1.— D.M.  H 


Banburt 
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a  majority  of  the  rate  payers  of  the  parish.  But  the  guar- 
dians cannot  sell  unless  by  order  of  the  Poor  Law  Com- 
Union  missioners*  Then  the  Commissioners  must  issue  their 
Robinson,  ^''^^r,  and  the  declaration  states  the  sale  to  have  been  in 
pursuance  of  their  order.  Therefore  the  contract  for  the 
purchase  of  the  property  was  a  contract  made  and  entered 
into  in  pursuance  of  such  order,  and  therefore  exempt 
from  stamp. 

Rule  absolute. 


The  Queen  v.  The  Inhabitants  of  Bedinoham.  (a) 

Where  the  ex-  ON  appeal  to  the  Norfolk  quarter  sessions  against  an 

an  over^r^      order  for  the  removal  of  one  Quantril,  &c.  from  the  parish 

purported  to     of  Bedingham   to  the   parish  of  Earsham,   both   in   this 

dividual  com-   county,  the  sessions  quashed  the  order,   subject  to   the 

plaint  of  a       opinion  of  this  Court  upon  the  following  case  :— 

paupers  , 

chargeability,        The  order  Was  m  the  commou  form,  and,  after  reciting 

and  was  sign-   ^y^^^  complaint  had  been  made  unto  two  justices  for  the 

ed  by  himself  *^  •' 

only,  but  the    county  of  Norfolk  by  the  "  overseers  of  the  poor"  of  the 

moval^pur-"      parish  of  Bedingham,  directed  the  pauper  to  be  removed 

ported  to  have  from  the  respondent  to  the  appellant  parish.    The  order 

on  the  com-      ^^s  made  upon  the  examination  of  John  Smithy  one  of  the 

plaint  of  the     overseers  of  the  respondent  parish,  and  of  QuantriL  the 

overseers,  and,  .  i 

in  point  of       pauper,  and  copies  of  the  order  for  removal  and  of  the 

^tainthad^been  examination,  with  the  notice  of  chargeability,  signed   by 

made  by  the     the  majority  of  the  churchwardens  aiyl  overseers  of  the 

on1)ehalf  of*"^  respondent  parish,  were  duly  sent  to  the  overseers  of  the 

the  overseers     appellant  parish. 

generally,  and 

with  their  (a)  Decided  in  Easter  Term,  1844,  (April  90). 

consent. 

Heidi  that  the  complaint  was  sufficient. 

An  examination  stated  that  the  pauper  had  p;ained  a  settlement  in  the  appellant  parish 
by  hiring  and  service,  and  also  that  he  had  been  repeatedly  relieved  by  their  parish 
while  non-resident. 

A  ground  of  appeal  denied  that  the  panper  had  acquired  such  settlement  either  by 
hiring  and  service  or  by  any  other  means.  Held,  under  this  ground  of  appeal,  that  the 
appeUaots  might  shew  that  they  had  given  the  relief  by  mistake. 
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The  information  of  the  overseer  cdmmenced  thus :  *^  the        1843. 
information  and  complaint  of  John  Smith,  of  &c.«  one  of   «/^ 
the  overseers  of  the  poor  of  the  parish  of  Bedingham/'  v. 

and,  after  stating  the  inhabitancy  and  chargeability  of  the  ^oi„^^|,^ 
paaper,  proceeded  thus — *'  wherefore  /  pray  that  the  said 
Peter  Quantril  (the  pauper)  may  bf  examined  on  oath 
touching  the  place  of  his  last  legal  settlement,  and  that 
such  farther  proceedings  may  be  had^as  the  law  in  such 
case  directs.''    This  was  signed  by  Smith- only. 

The  examination  of  the  pauper  set  up  a  settlement  in 
Earsham  by  hiring  and  service,  and  also  stated  that  while 
resident  in  the  respondent  parish  he  had  been  repeatedly 
relieved  by  the  overseers  of  Earsham. 

The  material  grounds  of  appeal  were,  1st  ''That  the 
order  of  removal  was  not  and  does  not  purport  to  have 
been  made  upon  the  complaint  of  the  overseers  of  the  poor 
of  the  said  parish  of  Bedingham,  but  of  John  Smith  only, 
described  as  being  one  of  such  overseers,  and  it  does  not 
appear  upon  the  face  of  the  information  of  the  said  John 
Smith,  upon  which  the  said  order  was  founded,  that  he 
was  authorised  by  the  churchwardens  and  overseers,  or  by 
the  overseers  or  guardians,  of  the  said  parish  of  Beding- 
ham to  make  such  complaint  and  information  on  his  own 
and  their  behalf.  6th.  That  the  pauper  never  acquired  a  set- 
tlement in  Earsham  either  Jby  hiring  and  service  with  the  said 
S.,  (as  alleged  in  the  examinations,)  or  by  any  other  means. 

Upon  the  trial,  as  to  the  first  ground*of  appeal,  it  was 
admitted  that  the  application  was  made  on  behalf  of  the 
parish  officers  and  with  their  consent,  and  the  Court  decided 
ID  favour  of  the  respondents.  Evidence  was  then  given  by 
the  respondents  of  relief  given  by  the  appellant  parish  out 
of  the  poor-rate  of  that  parish  to  the  pauper  occasionally  for  t 

a  period  of  twenty  years,  whilst  he  was  residing  in  the  re- 
spondent parish,  and  the  respondents  then  closed  their  case. 
The  appellants  then  called  on  the  Court  to  allow  them 
to  shew  that  such  relief  had  been  given  under  the  mistaken 

belief  that  the  pauper  had  gained  a  settlement  in  their 

h2 
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1843.        parish  by  his  hire  with  S.  as  stated  in  the  examinations. 

^^^^^^^      To  this  the  respondents  obiected  on  the  ground  that  the 
The  Queen  .       ,. ,  ,  i.  ,  i      /.  i 

V.  notice  did  not  state  that  as  one  of  the  grounds  of  appeal. 

Inhabitants  of  T^e  (jourt  permitted  the  appellants  to  call  the  pauper 
with  reference  to  this  pointy  who  on  examination  admitted 
that  seven  or  eight  years  previous  to  the  present  order  he 
was  examined  before  magistrates  at  petty  sessions  respectiug 
his  settlement^  on  the  application  of,  and  whilst  he  was 
residing  in«  the  respondent  parish,  who  refused  to  make  an 
order,  since  which  he  had  been  relieved  several  times 
by  the  respondent  parish  whilst  resident  in  it. 

The  Court  quashed  the  order  of  removal,  subject  to  a  case 
for  the  opinion  of  this  Court  upon  the  following  points: 
1st.  Whether  there  had  been  a  sufficient  complaint,  to  give 
the  magistrates  jurisdiction  to  make  the  order.  £.  Whether 
the  Court  ought  to  have  admitted  the  appellants  to  give  the 
evidence  objected  to.  The  order  of  sessions  to  be  quashed 
or  confirmed  as  the  Court  may  decide  the  questions  sub- 
mitted to  them. 

B.  Andrews  and  Gunning  in  support  of  the  order  of 
sessions.  The  order  of  removal  was  made  without  juris- 
diction, as  the  complaint  was  made  by  one  overseer  only, 
and  the  statute  13  &  14  Car.  S,  c.  12,  s.  1,  does  not  autho- 
rise the  removal  of  a  pauper  except  upon  complaint  made 
by  the  churchwardens  or  overseers.  It  has  been  decided 
that  notices  by  parish  officers  under  the  Poor  Law  Amend- 
ment Act  must  be  given  by  the  majority  at  least:  Reg.  ▼• 
Justices  of  Cambridgeshire  (a).  Even  under  stat.  IB  Geo.  3, 
c.  19i  s.  5,  which  gives  an  appeal  against  the  allowance  of 
a  constable's  accounts, ''  in  case  the  overseer  or  overseers 
shall  find  the  parish  aggrieved/'  it  has  been  held  that  the 
majority  of  the  parish  officers  must  concur  in  the  appeal : 
Rex  V.  Justices  of  Lancashire  (b).  It  would  be  most  in- 
convenient to  allow  a  single  overseer  to  make  the  complaint, 

(tf)  7  A.  &  E.  480;  S.  C.  1  P.  (6)  5  B.  &  Aid.  755;  S.  C.  1 
&  D.  949.  D.  &  R.  485. 
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and  so  initiate  proceedings,  which  may  throw  great  ex-         1843. 


The  QuEBN 

V, 

[nhabitants  ol 
Bedinobam. 


peose  on  the  parish,  although  the  majority  of  the  parish 

officers  may  be  of  opinion  that  such  proceedings  ought  not    *"^  "^.^ 

to  be  taken.  Inhabitanto  of 

2.  Under  the  ground  of  appeal,  denying  that  the  pauper 
bad  gained  a  settlement  by  hiring  and  service,  or  by  any 
other  means,  the  appellants  were  properly  allowed  to  shew 
that  the  relief  given  was  given  by  mistake.  The  fact  of 
relief  is  not  denied;  the  settlement  is  denied,  and  the 
respondents  did  not  attempt  to  support  it,  and  the  appel- 
lants had  a  right  to  shew  that  the  relief,  which  is  only 
of  a  settlement,  was  inconclusive. 


Archboldand  Palmer  contrd.  If  it  were  necessary  that 
the  complaint  of  chargeability  should  be  in  writing,  and 
signed*  then  undoubtedly  it  would  be  necessary  that  it 
should  be  signed  by  the  majority.  But  the  complaint  need 
not  be  in  writing.  So  undoubtedly  the  complaint,  though 
it  need  not  be  in  writing,  must  be  virtually  the  act  of  the 
majority.  But  this  requisite  is  satisfied  if  one  parish  officer 
make  the  complaint  by  authority  of  the  majority. 

It  is  said  the  appellants  were  entitled  under  their  ground 
of  appeal  to  shew  that  they  relieved  the  pauper  by  mistake, 
inasmuch  as  relief  is  evidence  only  of  a  settlement  But 
relief  is  a  '^  ground  of  removal,''  and  therefore  is  within 
the  very  terms  of  4  &  5  WilL  4,  c.  76,  s.  81,  which  does 
not  use  the  words  '*  grounds  of  settlement."  Relief,  there- 
fore, being  a  substantive  "  ground  of  removal,"  should  have 
been  specifically  denied,  for  all  the  grounds  of  removal 
stated  in  an  examination  should  be  either  denied  or  con- 
fessed and  avoided.  If  this  ground  of  appeal  meets  the 
case  of  relief  at  all,  it  is  by  way  of  denial,  and  at  the  trial 
it  was  sought  to  meet  the  case  by  a  confession  and  avoid-^ 
ance.  IPatteson  J.  I  think  the  ground  of  appeal  rather 
admits  the  fact  of  relief,  and  denies  the  effect  imputed  to 
iu]  It  IS  quite  uncertain  what  it  admits  or  denies;  and  it 
•eems  as  if  the  appellants  had  used  all  their  astuteness  to 
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1843.*      puzzle  their  opponents,  whereas  it  is  required  that  the 
'^"'^""^      grounds  of  appeal  should  be  stated  most  explicitly :  Reg. 
xf.  V.  Whitley  Upper  (a).     [Patte^an  J.  Suppose  the  ezamina" 

Inhabitants  of  ^Jqu  [jj^j  stated  nothing  about  hirine  and  service,  and  had 
stated  the  relief  merely,  and  the  appellants  had  said, 
'*  true,  we  relieved  the  pauper,  but  he  did  not  gain  a  settle* 
ment;"  they  could  not,  after  such  a  ground  of  appeal, 
have  called  upon  the  respondents  to  prove  the  Aict  of  re- 
lief, but  it  does  not  follow  that  they  could  not  themselves 
shew  that  the  relief  was  not  conclusive  of  the  settlement.] 

Lord  Denman  C*  J. — I  thiuk  the  sessions  were  right 
on  both  points. 

In  the  first  place,  I  think  the  complaint  of  chargeability 
was  sufficient.  The  complaint  was  made  in  the  name  of 
one  overseer  only;  but  the  order  of  removal  recites  the 
complaint  of  all  the  overseers,  and  it  was  proved  at  the 
sessions  that  the  complaint  was  made  on  behalf  of  and 
with  the  consent  of  all. 

The  other  question  is,  whether  the  appellants  should 
have  been  let  into  evidence  that  the  relief  given  was  given 
by  mistake.  I  think  the  evidence  was  rightly  admitted. 
The  examination  first  states  a  settlement  by  hiring  and  ser« 
vice,  and  then  states  the  relief.  The  relief  alone  (as  my 
brother  Patteson  has  put  it)  is  a  sufficient  ground  of  re- 
moval, and,  if  no  other  ground  bad  been  stated,  the  appel* 
lants  would  have  been  at  liberty  to  shew  that  the  relief  was 
given  by  mistake.  But  here  the  case  is  stronger,  for  both 
the  hiring  and  service  and  the  relief  are  stated,  and  the 
appellants  deny  that  any  settlement  was  gained  by  the  hiring 
and  service,  *^  or  by  any  other  means,"  passing  over  thejaci 
of  relief  in  silence*  The  appellants  did  shew  effectually 
that  no  settlement  was  gained,  for  they  proved  that  relief 
had  been  several  times  given  by  the  respondent  parish  after 
the  magistrates  had  inquired  into  his  settlement,  and  had 
refused  to  make  an  order. 

(a)  dP.&D.81. 
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Patteson  J.«— I  am  of  the  same  opinion.    The  com-      *184S. 
plaint  before  the  removing  magistrates  is  not  required  to    r^^  Qu£bn 
be  in  writing.     If  it  was  really  the  complaint  of  the  over-  y. 

Been,  that  will  do.     It  was  admitted  at  the  sessions,  that  ^Bldi^hIm! 
this  complaint  was  authorised  by  the  body  of  the  overseers, 
and  the  removing  magistrates  also  shew  by  the  terms  of 
their  order  that  they  treated  it  as  the  complaint  of  all. 

As  to  the  other  point,  I  have  already  expressed  my  opi* 
nion,  that  as  there  is  a  statement  in  the  examination  that 
relief  was  given,  and  the  ground  of  appeal  does  not  deny 
the  fact,  but  says  no  settlement  was  gained,  this  is  tanta- 
mount to  a  confession  of  the  fact  of  relief,  and  to  an  avoid- 
ance of  it,  on  the  ground  that  the  relief  was  given  in  error. 

Williams  J. — I  am  of  the  same  opinion.  One  overseer 
had  the  authority  of  all. 

I  think  the  sessions  were  right  also  on  the  other  point. 
The  examination  states  a  settlement  by  hiring  and  service, 
and  by  relief  given,  which  is  only  evidence  of  a  settlement. 
On  the  trial  the  respondents  abandon  the  settlement  by 
hiring  and  service,  and  rely  upon  the  evidence  of  settlement 
generally.  Surely  the  appellants  were  entitled  to  resist 
that  like  any  other  evidence. 

WiOHTMAN  concurred. 

Order  of  Sessions  confirmed. 


The  Queen  v.  The  Inhabitants  of  High  BiCKiNGTON(a). 

On  an  appeal  against  an  order  for  the  removal  of  Arm  It  is  not  saffi- 
Ford,  and  her  four  children,  from  Atherington  to  High  ^^  ground  the 

Bickington,  both   in  the  county  of  Devon,    the  sessions  removal  of  a 
,     ,    ,  ,  .  .  pauper,  if  the 

quashed  the  order,  subject  to  a  case.  pauper,  or 

other  witness- 
(a)  Decided  io  Easter  Term,  1844,  (April  31).  es,  state  in  the 

examinations 
that  the  pauper  is  '^cbareeable"  to  the  removing  parish;  chaigeabilitv  being  a  conclu- 
non  of  law,  to  be  inferred  by  Uie  justices  from  evidence  of  the  pauper  s  having  received 
idisffimthepansbr 
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1843.  The  evidence  before   the  removing  magistrates  of  the 

Th   Q  chargeability  of  the  paupers  to  Atherington  was  as  foU 

V.  lows: — 

^"^  H^^H^  ""^      The  pauper  said,  '•  I  and  my  said  children  are  inhabit- 
BicKiMOTON.   ants  of  the  said  parish  of  Atherington,  and  are  chargeable 
to  the  said  parish  of  Alherington/' 

John  Pinson  said,  ''  I  am  one  of  the  relieving  officers  of 
the  Barnstaple  union,  and  administer  the  relief  ordered  for 
the  paupers  of  the  said  parish  of  Atherington.  The  said 
Ann  Ford  and  her  said  four  children  (naming  them)  are 
now  chargeable  to  the  said  parish  of  Atherington." 

Grounds  of  appeal,  1.  That  the  said  order,  the  exami* 
nation  on  which  it  was  made,  and  the  notice  of  charge- 
ability  sent  to  us  thereupon,  are  respectively  bad  on  the 
faces  thereof. 

2.  That  the  said  examination  contains  no  legal  evidence 
that  the  said  Ann  Ford  and  her  said  four  children,  or  any  of 
them,  were  chargeable  to  the  said  parish  of  Atherington  at 
the  time  of  the  application  for  making  the  said  order  of 
removal. 

The  Court  con6rmed  the  order,  subject  to  a  case  upon 
this  and  another  point. 

Rowe  and  Bevan  in  support  of  the  order  of  sessions. 
The  word  "  chargeable"  merely  expresses  a  fact,  and  one 
to  which  the  pauper,  and  still  more  the  relieving  officer, 
was  perfectly  competent  to  speak.  In  one  sense  of  the 
word,  it  no  doubt  implies  a  conclusion  of  law;  a  person 
who  is  settled  in  a  parish  is  legally  chargeable  to  it;  that 
is,  legally  entitled  to  relief;  but  in  the  present  instance  it 
merely  expresses  the  fact  of  receiving  relief  from  the  re* 
moving  parish,  which  is  a  necessary  preliminary  to  removal 
from  it.  In  this  sense  the  word  is  used  in  35  Geo.  3,  c. 
101,  s.  2,  which  enacts,  that  no  poor  person  shall  be  re- 
moved "  until  such  person  shall  have  become  actually 
chargeable  to  the  parish,  township  or  place  in  which  such 
person  shall  then  inhabit." 

Greenwood  and  Merivale,  contrsi,  were  not  called  upon. 
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Lord  Dbnman  C.J. — It  appears  to  me  that  the  remov-         ]843. 
ing  magistrates  have  received  as  evidence  an  assertion  of      ^*'^^'^^>^ 
that  which  is  properly  a  conclusion  of  law  from  evidence.        ^  ^, 
If  the  witnesses  had  stated  the  fact  of  relief  having  been  Inhabitants  of 
administered  to  the  pauper  by  the  removing  parish,  the   Bickington. 
justices  would  then  have  been  in  a  position  to  draw  the 
inference  that  the  pauper  was  chargeable  to  it.     As  it  is, 
the  witnesses  have  stated  the  inference  instead  of  the  facts 
which  led  to  it. 

Pattbson,  Williams  and  Wightman  Js.  concurred. 

Order  of  Sessions  quashed. 

The  Queen  v.  The  Inhabitants  of  LiDFOBD(a). 

On  appeal  against  an  order  for  the  removal  of  Jama  Lemnan  from  Same  point, 
tbe  parish  of  Widdecombe  in  tbe  Moor  to  the  parish  of  Lidford,  the  court  Where,  in  addi* 
of  qaarter  sesuons  for  the  county  of  Devon  confinned  the  order,  subject  m^utioMwere 
to  a  case,  which  set  out  the  examinations.    The  pauper  James  Leaman  beaded  as  con- 

said|  in  his  examination,  "  I  am  chargeable*'  to  the  parish  of  Widde-  cerning  tbe 

t.    •    ^L    ««  lettlemeot  of  il« 

combe  in  the  Moor.  B.  «•  chargeable 

The  reiie?ing  officer  for  the  union  in  which  Widdecombe  in  the  Moor  to"  tbe  removing 
is  utuate  said,  in  his  examination,  "James  Jjeaman  is  chaiigeable  to  the  P*"*^!.  ^'^* 
parish  of  Widdecombe  in  the  Moor/'     All  the  examinations  were  evidence!? 
headed,  **  The  examination  of,  &c.  touching  the  settlement  of  Jamef  chaigeability. 
LmmaUf  resident  in  and  cbaigeable  to"  the  same  parish.    The  same 
objecdon  was  raised  on  the  ground  of  appeal  as  in  Reg,  v.  The  InhabU' 
orU  of  High  BkkMgton{b),  and  the  same  question  was  raised,  among 
others,  by  the  case  for  the  decision  of  the  Queen's  Bench. 

Merimkf  in  support  of  tlie  order  of  sessions,  contended,  on  the  au- 
thority of  Rex  V.  Inhabitants  of  Rotherham{c),  that  the  heading  of  the 
examinations  might  be  considered  as  supporting  tbe  statement  that  the 
pauper  was  chargeable. 

OreeavocNl  and  Rowe,  oonttk,  were  not  called  upon. 

Per  Cueiam(iO--^ 

Order  of  Sessions  quashed. 

(«)  Decided  in  Trinity  Term,  1844,  &  D.  623. 

(Jaaclst).  (d)  Lord  Dsnman  C.  J.  Pattiton, 

(6)  Amt,  103.  WiUiam  and  CoUridg$  Js. 
(e)2Q.B.557,(n.);  S.C.  2G. 
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The  Queen  v.  The  Justices  of  Surrey  (a). 

Where  the  sig-  ChARNOCK,  in  Michaelmas  Term,  1843.  had  obtained 
overseer  to  the  ^  ^^^^  ^^^  ^  mandamus  to  the  justices  of  the  county  of 

groands  of       Surrey,  commanding  them  to  enter  continuances  and  bear 

fippeal  against  , 

an  order  of      the  appeal  of  the  parish  of  AUhallows  the  Great,  in  the 

Dorted^o^h*^"  ^"^  °'  London,  against  an  order  of  justices  for  the  removal 

been  made  by  of  one  Susannah  Legge,  widow,  and  her  five  children,  from 

Sid^'not^a^'^  the  parish  of  Wimbledon  to  the  said  parish  of  AUhallows 

pear  that  the  the  Great. 

been  aatho-  ^^  appeared  that  notice  of  appeal  had  been  duly  served 

nsedtosign,  ^n  |he  respondent  parish,  and  the  appeal  entered  at  the 

was  held  in-  Easter  sessions  for  the  county  of  Surrey,  and  respited  by 

^^A^ember  ^^^^^  °'  ^*  Court  till  the  Midsummer  sessions  then  next, 

of  the  board  at  which  time  it  came  on  to  be  heard.     The  statement.of 

a  union  '^n^  ^^  grounds  of  appeal  was  signed  in  the  following  manner : 

stituted  by  the  r  Churchwardens  and 

SSS;  Wm.Ryde.  Thomas  Gooch;          I    Overseers  of  the 

of  Se  wtu    fo^  W.  Hammond,  fV.  P.  Hammond,  1  Pa™^  of  AUhallows 

not  a  guardian  v  the  Great. 

of  the  parish,  John  Ebden,  Guardian. 

within  the 

meaning  of  the      There  were  two  churchwardens  and  two  overseers  of  the 

andnotcapa-  Parish,  which  forms  part  of  the  city  of  London  Union, 

ble  of  signing    being  one  of  the  unions  formed  by  order  of  the  Poor  Law 

the  statement 

of  groands  of  Commissioners,  under  statute  4  &  5  Will.  4,  c.  76,  and 

appeal.  John  Elsden,  whose  signature  was  affixed  to  the  statement 

of  the  grounds  of  appeal,  was  the  member  of  the  board  of 
guardians  of  the  said  union  elected  for  the  parish  of  All- 
hallows  the  Great.  It  was  objected  at  the  sessions  that 
the  statement  of  the  grounds  of  appeal  was  not  given  under 
the  hands  of  the  overseers  or  guardians  of  the  appellant 
parish,  or  any  three  or  more  of  such  guardians,  within  the 
meaning  of  the  81st  section  of  the  4  &  5  Will.  4,  c.  76,  and 
the  sessions  being  of  that  opinion  dismissed  the  appeal. 

(a)  Decided  in  Easter  Temi,  1844,  (April  S2). 
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WaUmger  and  Comer  now  shewed  cause  agaiost  the  rule.        1843. 
Where  the  parish  is  under  the  management  of  overseers,  a 
majority  of  the  parish  officers  must  sign  the  statement  of  v. 

the  grounds  of  appeal ;  but,  where  parochial  affairs  are  s*^^^y° 
regulated  by  guardians,  the  statement  of  grounds  may  be 
signed  by  the  guardians  of  the  parish^  or  any  three  or  more 
of  them.  In  the  present  case^  two  only  of  the  parish  offi« 
cers  have  signed,  namely,  Ryde  and  Gooch.  There  is  no 
statement  that  W.  P.  Hammotid  had  authority  to  sign  for 
Wm.  Hammond;  nor  had  the  latter  any  power  to  delegate 
his  authority:  Reg.  v.  Justices  of  Worcester  (a).  The 
notice  of  appeal  there  was  signed  by  the  attorney  of  the 
appellant  parish,  as  attorney  for  and  on  behalf  of  the  church- 
wardens and  overseers,  and  it  was  proved  that  it  was  read 
o?er  to  the  overseers,  and  that  they  authorised  him  to  sign 
it  as  their  attorney ;  the  Court  held  the  statute  had  not 
been  complied  with.  It  is  clear,  therefore,  that  the  notice 
of  appeal  has  not  been  signed  by  a  majority  of  the  church-* 
wardens  and  overseers,  and  is  therefore  bad :  Reg.  v.  Jus^ 
tkes  of  Warwickshire  {b).  With  respect  to  the  signature  of 
the  guardians,  EUdtn  was  in  fact  not  guardian  of  the  parish, 
but  a  member  of  the  board  of  guardians  of  the  union,  under 
the  S8th  section  of  the  act,  and  therefore  incapable  under 
that  section  of  acting,  except  as  a  member  of  and  at  a  meet- 
ing of  the  board,  and  even  in  that  case  the  section  requires 
the  presence  and  concurrence  of  at  least  three  members. 
The  words  **  guardians  of  the  parish,*'  in  the  81st  section, 
apply  to  parishes  under  the  provisions  of  Gilbert's  Act, 
itat  fiS  Geo.  S,  c.  98.  But  the  parish  of  Allhallows  the 
Great  is  a  member  of  the  city  of  London  Union,  and  Els- 
itn  the  guardian  elected  under  the  Poor  Law  Amendment 
Act ;  he  does  not  describe  himself  by  signature  as  guardian 
fi  the  parish,  but  simply  a  guardian,  which  means  here 
member  of  the  board  of  guardians  of  an  union,  constituted 

(«)  1  Win.  WoU.  &  Hodg.  159. 

(6)  6  Ad.  &  EIL  an;  8.  C.  3  N,  &  P.  153. 
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by  the  Poor  Law  Commissioners  under  the  38tb  section 
of  the  4  &  5  WilL  4,  c.  76.  He  is  therefore  incapable  of 
acting,  except  as  a  member  of  the  board. 

Charnock  and  AmouU  contri.  This  point  has  never 
been  before  the  Court  before.  But  a  comparison  of  the 
provisions  of  Gilbert's  Act  with  those  of  the  6  &  6  WilL  4, 
c.  76,  shews  that  it  was  the  intention  of  the  legislature  to  in- 
vest the  guardians  with  all  the  powers  possessed  by  the 
overseers.  The  preamble  of  Gilbert's  Act  recites  the  inca- 
pacity, negligence  and  misconduct  of  overseers,  and  the 
7th  section  invests  the  guardians  with  all  the  powers  and 
authorities  given  to  overseers  of  the  poor,  and  enacts  that 
the  guardian  of  the  parish  '*  shall  to  all  intents  and  pur- 
poses, except  with  regard  to  the  making  and  collecting 
rates,  be  an  overseer  of  the  poor  for  the  parish  or  township 
for  which  he  shall  be  appointed  guardian."  The  same 
causes,  namely,  the  incapacity,  negligence  and  misconduct 
of  the  overseers,  occasioned  the  Poor  Law  Amendment 
Act.  If  then  the  legislature  in  the  5  &  6  WilL  4,  c.  76, 
had  intended  to  limit  the  powers  of  guardians,  it  would 
have  done  so  in  express  terms.  The  provisions  of  the  38th 
section  apply  to  acts  which  affect  the  whole  union,  but  a 
guardian,  who  is  a  member  of  the  board,  may  still  act  as 
a  parish  officer  with  respect  to  his  particular  parish,  and  he 
is  styled,  at  the  conclusion  of  the  SBth  section,  guardian  of 
the  parish.  The  words  guardian  of  the  parish,  therefore,  in 
the  81st  section,  may  mean  a  guardian  of  a  union  under  the 
4  &  5  WilL  4,  c.  76,  as  well  as  a  guardian  of  a  parish  under 
Gilbert's  Act.  [Patteion  J.  The  words  **  guardians  of  the 
parish,"  in  the  81st  section,  are  satisfied  by  the  provisions 
of  the  Sgth  section.] 

But  the  statement  of  grounds  is  in  fact  signed  by  a  ma^ 
jority  of  the  parish  officers.  There  is  nothing  in  the  act 
which  requires  the  parties  signing  to  describe  themselves 
as  parish  officers,  and  the  Court  will  not  assume  that  the 
party  signing  was  not  a  parish  officer ;  neither  does  the  case 
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of  Reg.  V.  Justices  of  Worcester  {a)  apply,  for  that  was 
a  delegation  by  the  parish  authorities  to  their  attorney  of 
a  duty  which  the  act  requires  to  be  done  by  themselves ; 
but  here,  two  of  the  parish  officers  sign  with  their  own 
hand,  and  the  third,  for  any  thing  that  appears,  may  have 
been  present,  and  consenting  to  the  act,  but  incapable  of 
affixing  bis  signature. 

Lord  DsNMAN  C.  J. — The  justices  have  done  right.  If 
the  act  requires  the  notice  and  statement  of  the  grounds  of 
appeal  to  be  under  the  hands  of  the  overseers,  then  the 
justices  ought  to  see  that  it  is  so.  A  person  signing  for 
another  does  not  shew  that  he  has  the  authority  of  the  other, 
or  that  the  other  was  present  at  the  deliberation,  and  gave  his 
assent  to  the  act  done.  The  signature  of  the  guardian  does 
not  affect  the  case,  for  he  is  not  a  parish  officer,  but  a 
member  of  the  board  of  guardians  of  the  union,  constituted 
under  the  Sdth  section  of  the  act. 
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Patteson  J. — ^The  Blst  section  says  specifically  that 
the  statement  in  writing  of  the  grounds  of  appeal  shall  be 
under  the  hands  of  the  overseers,  not  of  the  parish  officers, 
of  the  parish  appealing  against  the  order.  But  the  guar- 
dian is  not  a  parish  officer.  I  cannot  find  any  clause  which 
makes  a  guardian  under  the  SSth  section  of  the  new  act  a 
guardian  of  the  parish.  He  is  a  member  of  the  board  of 
guardians  of  the  poor  for  the  union.  The  words  in  the 
81  St  section,  directing  the  notice  of  appeal  to  be  given  by 
the  guardians  of  the  parish  appealing  against  such  order,  or 
any  three  or  more  of  them,  applies  to  the  case  where  the 
union  consists  of  a  single  parish,  under  the  39th  section. 

Wiohtman  J.-*In  the  case  of  a  party  signing  for  an- 
other, it  ought  to  appear  expressly  that  he  had  the  authority 
of  that  other,  which  is  wanting  here.  But  it  is  argued  that 
the  addition  of  the  guardian  makes  up  the  deficiency  and 

(o)  1  Will.  Woll.  fc  Hodg.  159. 
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constitutes  a  majority  of  parish  officers  signing  the  statement 
of  the  grounds  of  appeal.  But,  assuming  the  guardian  to 
be  a  parish  officer,  the  d8th  section  of  the  act  contains  a 
proviso  expressly  excluding  his  power  to  act  in  virtue  of 
his  office  except  as  a  member,  and  at  a  meeting  of  the 
board.  The  justices  therefore  were  quite  right  in  holding 
that  the  notice  and  statement  of  the  grounds  of  appeal 
were  not  signed  in  compliance  with  the  statute. 


Rule  discharged. 


Relief  admi- 
nistered by  a 
parish  to  a 
pauper  in  the 
huQse  of  a 
contractor  for 
the  mainte- 
nance of  pau- 
pers locally 
situated  out 
of  the  parish 
18  no  evidence 
of  an  acknow- 
ledgment of 
settlement. 


The  Queen  v.  The  Inhabitants  of  St.  Giles  in  the 
Fields,  Middlesex  (a). 

Upon  an  appeal  against  an  order  of  two  justices  for  the 
removal  of  W.  Conqueror^  his  wife  and  two  children,  from 
the  parish  of  Ashton  under  Lyne  to  the  parish  of  St.  Giles 
in  the  Fields,  the  sessions  confirmed  the  order,  subject  to 
a  case  stated  by  the  chairman,  which  was  in  substance  as 
follows : — 

In  the  year  1823,  IV.  Conqueror,  being  a  pauper  in  the 
parish  of  St.  Giles,  was  sent  at  the  expense  of  that  parish 
to  Cresbrook  in  Derbyshire,  where  he  remained  till  July 
18€9;  when,  being  out  of  work,  and  in  a  state  of  des- 
titution, he  went  direct  from  Cresbrook  to  the  said  parish  of 
St.  Giles  to  obtain  relief.  He  was  then,  and  on  several 
other  occasions  whilst  living  in  St.  Giles's  parish,  relieved 
by  that  parish,  and  in  the  ensuing  winter,  being  again 
chargeable  to  the  said  parish  of  St.  Giles,  he  was  taken 
into  the  workhouse  of  that  parish,  which  is  situate  within 
the  limits  thereof,  and  remained  there  some  months,  and 
until  he  was  sent  from  thence,  with  other  paupers,  to 
Islington,  out  of  the  limits  of  the  parish  of  St.  Giles  in  the 
Fields,  to  the  establishment  of  one  Perry,  a  contractor  for 
maintenance  of  paupers  on  behalf  of  that  and  other  parishes, 

(a)  Decided  in  Easter  Term,  1844,  (April  84). 
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where  be  was  maintained  for  some  time  at  the  expense  of 
the  said  parish  of  St.  Giles  in  the  Fields ;  and  shortly  after    xheQuEEN 
leaving  that  establishment,  the  pauper^  being  again  charge-  y, 

able,  was  admitted  by  order  of  the  parish  officers  of  St.   g^,  Giles  in 
Giles  into  the  Surrey  Asylum,  which  is  a  similar  establish-   '^^^  Fields. 
ment,  and  locally  situate  out  of  the  limits  of  the  parish  of 
St.  Giles. 

Upon  these  facts  it  was  contended  on  behalf  of  the 
appellants  that  Perry's  establishment  at  Islington  and  the 
Surrey  Asylum,  though  each  locally  situate  in  another 
parish,  were  to  be  considered  quoad  all  matters  relating  to 
the  settlement  of  the  pauper  as  integral  parts  of  the  parish 
by  which  the  maintenance  was  defrayed,  and  that  there 
was  no  evidence  of  any  such  relief  given  to  the  pauper 
whilst  residing  in  another  parish,  as  constituted  an  admis- 
sion of  hia  being  settled  in  the  appellant  parish.  But  the 
Court  of  Quarter  Sessions  were  of  opinion  that  on  the  whole 
there  was  such  evidence  upon  the  facts  as  above  stated. 

The  question  for  the  opinion  of  this  Court  was,  whether 
there  was  evidence  of  such  relief  as  amounted  to  an  acknow- 
ledgment of  settlement  by  relief.  If  the  Court  should  be 
of  opinion  that  there  was,  then  the  order  to  be  confirmed ; 
if  otherwise,  then  the  order  to  be  quashed. 

Townsend,  in  support  of  the  order  of  sessions.  The 
principle  upon  which  it  has  been  held,  that  instances  of 
relief  administered  by  a  parish  to  a  pauper  within  the  parish 
are  not  to  be  taken  against  the  parish  as  admissions  of  the 
pauper*s  settlement,  is  laid  down  by  Lord  Ellenborough  in 
U^  v.  Chatham  (a),  viz. :  that  ''  if  the  parish  officers,  by 
giving  relief  to  a  pauper,  were  to  be  making  evidence 
against  themselves  as  to  his  settlement  in  their  parish,  it 
would  make  them  perform  their  duty  to  casual  poor  with 
great  reluctance."  But  the  relief  in  the  present  instance  is 
either  relief  out  of  the  parish,  in  which  case  according  to 
the  well  known  rule  it  is  evidence  against  it :  or,  if  the  con- 
tractor's house  at  Islington  and  the  asylum  in  Surrey  are  to 
(a)  6  East,  498. 
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1848.        be  placed  for  this  purpose  on  the  same  footing  as  if  they 

^"^'X^^      ^®'®  locally  within  St.  Giles's,  then  it  is  at  all  events  relief 

y^  administered  in  such  a  manner,  and  for  such  a  period,  as 

^&!**g'*"^'  ^^  *^  exclude  altogether  the  supposition  of  the  pauper's  being 
THE  Fields,  treated  merely  as  casual  poor :  the  principle,  therefore,  of 
Rex  V.  Chatham{a)  does  not  apply.  It  seems  unreasonable 
that  a  few  instances  of  relief  out  of  the  parish  should  be  con- 
sidered as  an  acknowledgment  by  it,  while  the  most  conti- 
nuous and  systematic  relief  administered  within  the  parish 
is  not.  When  the  relief  is  extended  over  months,  and  admi- 
nistered in  more  than  one  place  out  of  the  parish  itself,  the 
fair  inference  is  that  the  pauper  either  has  no  settlement  or 
is  settled  there.  [Lord  Denman  C.  J.  In  what  manner  does 
it  differ  from  relief  equally  continuous  afforded  in  a  work- 
house situated  in  the  parish  ?]  At  all  events,  this  was  an 
inference  which  the  sessions  were  fully  entitled  to  draw:  and, 
that  court  having  drawn  it,  their  decision  will  not  be  dis- 
turbed: jRex  V.  Edwinstawe{b);  Rex  v.  Trowbridge  {c). 
In  Gilbert's  Act,  2£  Geo.  3,  c.  83,  s,  39,  a  provision  is  in- 
troduced expressly  with  the  view  of  preventing  children 
born  in  workhouses  from  gaining  a  settlement  in  the  parish 
in  which  the  workhouse  is  situate  :  which  would  have  been 
unnecessary  if,  for  purposes  of  settlement,  the  workhouse 
was  part  of  the  respective  parishes  which  contribute  to  it. 

Af.  Chambers,  contra,  was  not  heard. 

Lord  Denman  C.  J. — In  my  opinion  the  sessions  have 
submitted  this  case  to  us  in  very  proper  terms.  They  have 
asked,  whether,  under  the  circumstances  stated,  there  was 
evidence  of  relief  amounting  to  an  acknowledgment.  I  think 
there  was  not.  Rex  v.  Chatham  (a),  Rex  v.  Coleston{d), 
establish  the  general  principle  that  relief  in  the  parish  is 
no  such  acknowledgment :  nor  even  primsL  facie  evidence 
of  it.  And  the  reason  given  by  Lord  Ellenborough  in  the 
former  of  these  cases  is  one  of  great  weight.     It  seems 

(a)  8  East,  498.  (c)  7  B.  &  C.  S52 ;  S.  C.  1  M.  &  R.  7. 

(6)  8  B.  &  C.  671.  {d)  1  B.  &  Ad.  95. 
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highly  necessary  that  parish  officers  sboald  have  no  motive         1843. 
to  vrithhold  assistance  from  casual  poor  through  fear  of    m/^X^^ 
making  evidence  against  themselves.     Here  the  pauper  is  o. 

at  first  relieved  within  the  parish,  and  then  carried  to  a  ^gJ^^Q^'^,^^ 
poor  house  out  of  the  parish.     Under  such  circumstances    the  Fields. 
the  locality  of  the  poor  house  is  quite  immaterial.    It  is 
virtually  in  the  parish. 

Patteson  J.  being  a  rated  inhabitant  of  St.  Giles's  took 
no  part  in  the  judgment. 

Williams  J.  We  are  not  interfering  with  any  inference 
drawn  by  the  sessions  from  evidence.  They  send  a  case  to 
as  expressly  to  ask  whether  there  was  any  evidence  of  the 
contested  fact;  and  we  hold  that  there  was  none.  The 
general  rule  is  established  beyond  doubt,  that  relief  admi- 
nistered in  a  parish  is  no  evidence  of  settlement.  It  is  now 
contended,  in  substance,  that  if  sufficiently  great,  and  suffi- 
ciently continuous,  it  may  amount  to  such  evidence.  That 
would  raise  a  disputable  question  in  any  case,  whether  the 
evidence  is  sufficient  or  not  It  is  better  to  adhere  to  the 
general  rule,  which  cannot  be  varied  by  the  mere  fact  that 
the  poorhouse  is  locally  out  of  the  parish. 

Wiohtman  J.  concurred. 

Order  of  Sessions  quashed. 


The  Queen  v.  The  Justices  in  and  for  the  parts  of  Kes- 
TEVEN  in  the  county  of  Lincoln  (a). 

6r.  r.  WHITEj  in  Michaelmas  Term  last,  obtained  a  rule  ^^^  entertain 

to  shew  cause  why  a  mandamus  should  not  issue  to  the  a<^&s«8eiic 

''  to  them 

(a)  Decided  in  Easter  Term,  1844,  (April  25th).  from  the  ses- 

sions, where 
an  aUernatiTe  of  the  question  proposed  involves  the  necessity  of  sending  the  case  back 
to  be  heard. 

The  sufficiency  of  g;rounds  of  appeal  in  point  of  particularity  of  statement  is  a  question 
for  the  sessions,  and,  where  they  have  come  to  a  decision  upon  the  point,  this  Court  will 
not  grant  a  mandamus  to  enter  continuances  and  hear  the  appeal. 

VOL.1. — D.  M.  I 


Kesteven. 
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1843.  justices  in  and  for  the  parts  of  Kesteven,  in  the  county  of 
^^'^"^^  Lincoln^  commanding  them  to  enter  continuances  upon  the 
17.  appeal  of  the  churchwardens  and  overseers  of  the  poor  of 

the  parish  of  Great  Ponton  in  the  said  parts,  against  an 
order  under  the  hands  and  seals  of  two  of  the  said  justices, 
for  the  removal  of  one  Miriam,  the  wife  of  William  Wei- 
bourn,  and  her  four  children,  from  the  township  of  Spittle^ 
gate,  in  the  said  parts,  to  the  said  parish  of  Great  Ponton, 
and  to  hear  the  said  appeal. 

It  appeared  from  the  affidavits  that  due  notice  of  appeal, 
together  with  a  statement  of  the  grounds  of  appeal,  had 
been  served  on  the  respondents,  and  that  the  appeal  was 
duly  entered  and  came  on  for  hearing  at  the  quarter  ses* 
sions  on  the  l6th  October,  1843.  The  examination  dis- 
closed a  settlement  of  the  paupers  husband  by  appren- 
ticeship to  one  John  Greene,  and  residence  in  the  parish  of 
Great  Ponton  for  more  than  forty  days  under  the  inden- 
tures. 

The  grounds  of  appeal,  after  denying  that  the  saidWilliam 
Welboum  slept  the  las  t  nigh  t  of  his  apprenticeship  in  the  parish 
of  Great  Ponton,  proceeded  as  follows: — ''And  also  that  he 
the  said  William  Welboum,  after  his  service  with  his  master 
the  said  John  Greene  for  part  of  the  said  term  of  the  said  ap- 
prenticeship, with  the  consent  of  his  the  said  William  Wel- 
boum's  said  master,  to  wit,  from  May  or  June,  1833,  to  the 
end  of  the  same  term,  served  one  Samuel  Nowell,  of  Gros- 
venor  Wharf,  Pimlico,  in  the  county  of  Middlesex,  builder, 
under  the  said  indentures  in  the  said  examination  men- 
tioned, in  the  parish  of  Harlaxton,  in  the  said  parts  of  Kes- 
teven, in  the  said  county  of  Lincoln,  and  inhabited  and  re- 
sided therein  more  than  forty  days  during  such  service.*' 

It  was  objected  at  the  hearing  that  this  ground  was 
bad  for  want  of  particularity  in  not  specifying  the  particular 
house  in  Harlaxton  in  which  the  said  William  Welboum  re- 
sided, nor  giving  the  name  of  the  landlord.  The  justices 
were  of  this  opinion,  and  confirmed  the  order,  subject  to 
a  case  for  the  opinion  of  the  Court  of  Queen's  Bench,  whe- 


The  Queen 
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tber  the  above  statement  of  the  grounds  of  appeal  was  in-        i84S. 
sufficient  in  particularity;  if  the  said  Court  should  be  of 
that  opinion,  then  the  order  of  removal  to  stand  confirmed, 
but,  if  they  should  be  of  a  contrary  opinion,  continuances  to    Kkstbvbn. 
be  entered,  and  the  justices  to  proceed  to  hear  the  appeal. 

MeUor  now  shewed  cause.  The  appellants  are  not  en- 
titled to  a  mandamus,  for  they  have  applied  to  the  ses- 
sions for  a  case  for  the  opinion  of  this  Court,  which  has 
been  granted  them.  The  Court,  therefore,  will  not  inter- 
fere by  mandamus,  as  the  parties  have  a  different  remedy, 
which  it  is  their  duty  to  pursue.  Rex  v.  Justices  of  West 
Riding(a^,  Rex  v.  Justices  of  Suffolk{b).  If  the  appellants 
had  intended  to  come  to  this  Court  for  a  mandamus,  they 
ought  to  have  refused  the  case;  but,  having  applied  for 
it,  they  are  bound  to  bring  it  up. 

But  the  Court  of  Quarter  Sessions  have  in  fact  heard  the 
appeal.  A  mandamus  will  only  be  granted  where  they 
have  declined  to  exercise  their  jurisdiction;  where  they 
have  entertained  the  case,  this  Court  will  not  question  the 
propriety  of  their  decision.  There  are  two  classes  of  ob- 
jections to  exammations  and  grounds  of  appeal ;  the  first, 
that  they  are  not  sufficient  in  substance,  the  other,  that 
(hey  are  not  stated  with  sufficient  particularity  to  entitle 
the  party  alleging  them  to  be  heard.  The  latter  is  a  ques- 
tion peculiarly  for  the  Court  of  Quarter  Sessions,  and  with 
which  the  Court  expressly  refuses  to  interfere:  Reg.  v. 
Ckarlbury  and  Walcott{c),  Reg.  v.  Kingsclere{d)4  The 
Court  of  Quarter  Sessions,  therefore,  are  to  decide  whe- 
ther the  grounds  of  appeal  are  or  are  not  sufficiently  parti- 
cular, they  have  done  so  in  the  present  instance,  and  this 
Court  will  not  interfere  with  their  jurisdiction  by  reviewing 
their  decision,  and  compelling  them  to  come  to  a  particular 

(a)  1  A.  &  E.  606;  5.  C.  3  N.  (e)  3  Q.  B.  378;  S.  C.  3  G.  & 
&  M.  757.  D.  177. 

(b)  6  Ad.  &  £11. 109;  S.  C.  IN.  ((0  3  Q.  B.  388;  S.  C.  3  G.  & 
&  P.  306.  D.  177. 
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^J^3.        conclusion  on  the  point.    Reg.  v.  Justices  of  Carfiarvon{a), 

The  Queen    ^^  ^^  Pratt  {b),  Ex  parte  Broseley{c\  Reg.  v.  Recorder  of 
V-  Pontefract{d),     The  mistake  arises  in  terming  the  present 

a  preliminary  objection,  and  treating  it  as  if  the  sessions 
had  declined  their  jurisdiction.  In  the  cases  of  Rex  v. 
Justices  of  Derbyshire  {e),  and  Reg.  v.  Justices  of  Carnarvon" 
shire(f),  which  will  be  cited  on  the  other  side,  this  appears 
to  have  been  assumed  by  the  Court;  but  the  latter  case 
was  decided  on  the  ground  that  the  subject-matter  of  the 
appeal,  namely,  the  acknowledgment  of  the  pauper,  was 
peculiarly  within  the  knowledge  of  the  respondents,  and 
therefore  particularity  of  statement  by  the  appellants  was 
not  required. 

Whitehurst  contrd.  This  Court  will  not  entertain  the 
case  where  one  alternative  of  the  question  presented  for 
their  decision  involves  the  necessity  of  sending  the  appeal 
back  to  the  sessions  to  be  heard:  Reg.  v.  Wistow{g).  la 
that  case  the  question  was  whether  the  grounds  of  appeal 
had  been  served  in  time,  if  the  Court  should  be  of  that 
opinion  the  order  to  be  confirmed,  if  not,  the  appeal  to  be 
respited.  Under  these  circumstances,  if  a  mandamus  to 
compel  the  justices  to  hear  the  appeal  should  be  refused, 
great  injustice  would  be  done. 

But  the  appellants  are  in  fact  in  the  same  position  as  if 
nothing  had  been  said  about  a  case  at  the  sessions,  or  as  if 
they  had  refused  to  accept  the  case  in  the  shape  offered 
them,  Reg.  v.  Justices  of  West  Riding,  in  re  Township  of 
Charlton  (A),  and  therefore  clearly  entitled  to  have  their  ap- 
peal heard,  if  the  grounds  of  appeal  have  not  been  stated 
with  sufficient  particularity.    This  question  has  continually 

(a)  4  B.  &  Aid.  86.  (e)  6  Ad.  &  £11.  885;  .S*.  C.  1 

(6)  7  Ad.  &  Ell.  27;  5.  C.  2  N.      N.  &  P.  703. 

&  P-  10«-  (/)  8  a  B.  325;  5.  C.  1  G.  & 

(c)  7  Ad.  &EI.  423;  S.  C.  2  N.  D.  423. 
^  P-  355.  (g)  1  G.  &  D.  681. 

(<0  2  a  B.  548;  S.  C.  2  G.  &  (A)  ll  Law  Jour.  (N,  S.)   Mag. 

I>-  701.  C.  84. 
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ariseu  upon  the  sufficiency  of  notices  of  appeal,  and  the        1843. 

rule  18.  that  where  there  has  been  a  hearing  of  the  appeal    J!'^^^C^^ 
,.    ^  .  ®  '^  TheQuEEM 

this  Court  will  not  interfere,  but  where  the  appeal  has  v. 

never  been  heard,  they  will  grant  a  mandamus,  if  the  ses-  Kesteveit. 
sions  have  come  to  a  wrong  conclusion  upon  a  preliminary 
objection.  This  was  expressly  decided  in  the  case  of  Reg, 
V.  Justices  of  Carnarvonshire  (a).  The  sessions  there  had 
decided  that  certain  grounds  of  appeal  were  defective  for 
want  of  particularity,  this  Court  thought  that  one  of  the 
grounds  of  appeal  was  sufficient  in  that  respect,  although  a 
specific  settlement  which  formed  one  of  them  was  imper- 
fectly stated.  The  question  there  turned  wholly  upon  the 
sufficiency  of  the  grounds  of  appeal  with  respect  to  parti- 
cularity of  statement,  and  the  Court  made  the  rule  abso- 
lute for  a  mandamus,  on  the  ground  that  the  sessions  had 
taken  an  erroneous  view  on  a  preliminary  point,  and  re- 
fused to  hear  the  case.  Reg.  v.  Justices  of  West  Riding {b). 
(Keighley  v.  Wilsden)  is  to  the  same  effect.  Where  the 
appellants  give  such  grounds  of  appeal  as  are  contemplated 
by  the  act  of  parliament,  they  have  a  right  to  be  heard,  so 
that  the  question  turns  wholly  on  the  sufficiency  of  the 
grounds  of  appeal.  He  then  proceeded  to  argue  that  the 
grounds  of  appeal  were  stated  with  sufficient  particularity. 

Lord  Denman  C.  J. — We  cannot  vary  the  question 
before  the  Court  by  discussing  the  sufficiency  of  the 
grounds  of  appeal  in  point  of  particularity. 

It  must  now  be  taken  as  an  established  rule  that  this 
Court  will  not  decide  a  case  submitted  to  them,  merely  to 
send  it  down  again  to  the  sessions. 

The  other  question  involves  the  necessity  of  overruling 
some  of  our  previous  decisions,  because  I  think  that  the  de- 
cision in  the  case  of  Meg,  v.  Justices  of  Carnarvonshire  (a) 
is  wrong,  and  that  the  case  of  Reg,  v.  Justices  of  West  Rid- 
ing(b)  is  still  more  wrong.  The  Court  in  these  two  cases 
took  upon  themselves  to  say,  not  that  the  Court  of  Quarter 

(a)  3  a  B.  325 ;  S.  C.  1  G.  &  D.  423.  (6)  2  Q.  B.  331. 
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1843.         Sessions  had  done  wrong  in  refusing  to  hear«  but  that, 

_  having  heard,  they  had  come  to  a  wrong  conclusion.     In 

V.  the  case  of  Reg.  v.  Justices  of  Camarvonshire{a)  the  ses- 

ESTEVEN.     gj^^g  j^^  appearance  decided  upon  a  preliminary  objection, 

but  if  they  decided  upon  matter  of  fact  we  were  bound  by 

their  decision.     I  abide  by  the  opinion  of  my  brother 

Coleridge  {Reg.  v.  Bridgwater (b) )  that  the  sessions  are  to 

decide  on  the  sufficiency  of  grounds  of  appeal  with  regard 

to  particularity^  it  depending  on  many  circumstances  of 

which  the  Court  below  alone  can  properly  judge. 

This  is  no  new  doctrine,  but  has  been  before  insisted 
on  by  the  Court.  We  are  now  to  say  aye  or  no,  whether 
we  were  right  in  the  conclusion  to  which  we  came  in  the 
two  cases  before  mentioned.     I  think  we  were  wrong. 

Patteson  J. — If  the  sessions  really  entertain  so  much 
doubt  on  a  question  of  this  sort  as  to  grant  a  case,  they 
should  go  on  to  bear  out  the  appeal;  and  for  the  future 
they  ought  not  to  grant  a  case  for  the  opinion  of  this  Court 
where  the  question  submitted  will  not  decide  the  appeal. 
I  do  not  think  that  Mr.  Whitehurst  was  entitled  to  say  that 
the  appellants  are  not  bound  to  bring  up  the  case. 
Because,  if  the  Court  grant  a  case  in  a  form  which  amounts 
to  no  case,  the  party  should  say  at  the  time  this  is  no  case 
at  all,  and  I  will  not  take  it  in  that  shape.  Then  he  would 
be  in  a  situation  to  come  to  us  and  ask  for  a  mandamus, 
but  that  has  not  been  done  here.  Most  probably  the  par- 
ties at  the  sessions  were  not  aware  of  the  decision,  and  did 
not  know  that  the  Court  would  refuse  to  entertain  the 
question  submitted  to  them  in  this  case.  As  to  the  other 
point,  when  the  question  is,  whether  sufficient  information 
has  been  given  by  the  appellant  to  the  other  party  in  his 
notice  of  appeal,  that  is  a  matter  which  the  sessions  mast 
determine,  and  upon  which  they  have  come  to  a  decision. 

Williams  J. — Reg.  v.  Justices  of  Camarvonshire{a)  rests 

(a)  «  Q.  B.  326 ;  5.  C.  1  G.  &         (6)  10  A.  &  Ell.  693 ;  S.  C  1 
D.  428.  G.  &  D.  265. 
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ttpoD  a  misapplication  of  the  word  preliminary  point.  But 
in  this  case  all  is  quite  clear;  the  appeal  has  been  heard 
and  determined.  It  might  be  said  with  equal  justice  in  a 
case  where  part  of  the  witnesses  only  had  been  heard,  and 
the  other  evidence  rejected  by  the  Court,  that  the  case  had 
not  been  heard  at  the  sessions.  But  that  is  not  so,  the 
Court  would  not  in  such  a  case  have  declined  their  juris- 
diction, but  have  exercised  it^  whether  their  determination 
was  right  or  wrong.  So  this  case  has  been  heard  and  de- 
cided by  the  Court  of  Quarter  Sessions. 
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1848. 


TbeQusBN 

V, 
KSST£VBN. 


WiGHTMAN  J. — The  first  case  proceeded  upon  an  erro- 
neous view  of  what  was  to  be  considered  a  preliminary  ob- 
jection. If  the  objection  there  taken  had  been  strictly  of 
a  preliminary  nature,  the  decision  would  have  been  well- 
founded.  But  that  was  not  so ;  particularity  of  statement 
in  the  grounds  of  appeal  is  matter  of  fact  fot  the  decision 
of  the  sessions,  and,  where  the  Court  has  decided  upon 
matter  of  fact,  and  not  on  a  mere  question  of  practice,  this 
Court  is  not  in  the  habit  of  interfering  with  the  decision  at 
which  they  have  arrived. 

Rule  discharged. 


The  Queen  v.  The  Inhabitants  of  Leeds  (a). 

On  appeal  against  an  order  for  the  removal  of  one  Red- 
mayne,  &c.  from  the  township  of  Preston  to  the  township 
of  Leeds,  the  sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  Court  upon  a  case. 

The  examination  of  the  pauper  stated,  "  In  the  month 
of  May,  1820,  I  became  the  tenant  of  a  house  in  Kirkgate, 
in  Leeds,  &c.  &c.  (describing  the  landlord  and  the  situation 
of  the  house).  I  took  the  house  for  a  year,  as  I  believe, 
at  19/.,  but  I  am  not  certain  whether  it  was  a  pound  more 

(a)  Decided  in  Easter  Temiy  1844^  (May  1). 


An  examina- 
tiooofa  pauper 
stated  that  he 
''took  a  house 
for  a  year  at  a 
rent  of  19/., 
and  paid  rent 
for  the  whole 
time  of  the 
tenancy /' 

Heid  not  to 
shew  payment 
of  rent  for  a 
year. 
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1843.        or  less.     I  entered  into  and  resided  in  the  bouse  in  the  said 
fn^Q  month  of  May,  and  continued  to  reside  upon  it  with  my 

V.  family  until  the  month  of  October,  18^1,  when  I  left  it. 

^"'^LEEDr  ""^  ^P""^  rent  for  the  whole  time  of  my  tenancy:* 

cine  of  the  grounds  of  appeal  stated,  ''  that  the  exami* 
natibns  are  insufficient,  &c.  inasmuch  as  they  do  not  state 
the  bouse  therein  mentioned  to  have  been  a  separate  and 
distinct  dwelling  house,  bon&  fide  hired  at  and  for  the  sum 
of  10/.  a  year  at  the  least;  and  inasmuch  as  they  do  not 
state  that  such  house  was  held  and  the  rent  for  the  same 
actually  paid  for  the  time  of  one  whole  year  at  the  least  by 
the  said  Redmayne,  who  is  alleged  to  have  been  the  person 
hiring  the  same.*' 

The  sessions  at  the  trial  overruled  the  objection  con- 
tained in  the  above  ground  of  appeal,  and  confirmed  the 
order,  subject  to  the  opinion  of  this  Court. 

Cowling  in  support  of  the  order  of  sessions.  The  prin-> 
cipal  objection  seems  to  be  that  the  examination  does  not 
shew  that  "  the  rent  was  actually  paid  for  the  term  of  one 
whole  year  at  the  least  by  the  person  hiring/'  as  required 
by  Stat  59  Geo.  S,  c.  50.  But  a  witness  is  not  required  to 
give  his  evidence  in  legal  language.  If  this  examination  is 
construed  in  the  ordinary  sense  of  language,  according  to 
the  rule  laid  down  in  Reg,  v.  Pilkington  (a),  the  payment 
of  rent  for  the  year  sufficiently  appears.  The  words  ''  rent 
for  the  whole  time  of  my  tenancy"  necessarily  imply  pay- 
ment of  the  rent  for  a  year. 

Hall  contr^,  referred  to  Reg.  v.  Pontefract  (6). 

Whigham  and  Pashley,  on  the  same  side,  were  not 
heard. 

Lord  Denman  C.  J. — We  cannot  find  a  settlement  on 
the  face  of  this  examination.     It  is  unfortunate  that  the 

(o)  3  G.  &  D.  319.  (6)  2  Q.  B.  548;  5.  C.  2  G.  &  D.  701 . 
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omission  of  a  little  word  *'  the"  should  make  all  the  dif- 
ference. 

The  QuBBN 

V, 

Pattbson,  Williams  and  Coleridge  Js.  concurred.    Inhabitants  of 


Lebos. 


Order  of  Sessions  quashed. 


The  Queen  v.  The  Justices  of  MERiON£THSHiRE(a). 

A  RULE  nisi  had  been  obtained  for  a  mandamus  to  the  Where  an 

justices  of  Merionethshire  to  enter  continuances  and  hear  itioval  had 

and    determine  an  appeal    against  an  order  of  removal  ^^^?^li 

between  the  parishes  of  Denio,  appellants,  and  Llangar,  that  the 

respondenU.  T^'T 

■^  sions  were 

In  this  case,  as  appeared  from  the  affidavits,  an  order  nevertheless 

bad  been  made  by  two  justices  of  Merionethshire  for  the  ^^  appeal  to 

removal  of  certain  paupers  from  Llangar  to  Denio.    Notice  be  entered 

and  grounds  of  objection  were  served  on  March  19th  in  the  purpose  of 

this  year  by  the  parish  of  Denio.      On  receiving  these  ge«ingihe 

,  ,  proper  amount 

grounds  of  appeal,  which  pointed  out  defects  on  the  face  of  costs  allow- 

of  the  examination,  the  parish  of  Llangar  applied  to  the  re-  ^^  resrond- 

moving  justices,  and  obtained  a  supersedeas  of  the  order,  ents  had  ten- 

This  supersedeas  was  served  on  Denio  on  March  29th,  but  peiiants/  ^ 

accompanied  with  no  offer  for  the  payment  of  costs.    On  hefore  se»- 
.  ,  .  sions  a  sum 

the  9th  April  following,  the  parish  of  Llangar  obtained  and  larger  than 

sent  a  fresh  order,  and   copies  of  examinations,  to  the  '^*'  «vhich,  by 

parish  of  Denio,  and  at  the  same  time  tendered  2/«  2s.  order  of  the 

in  payment  of  the  expenses  occasioned  by  the  first  order.  q^J^^j,  g^. 

The  parish  of  Denio  refused  the  tender,  costs  to  a  much  »ons  in  qoes- 

larger  amount  having  been  incurred,  and  went  to  the  ses-  lo^ed  on  the 

sions,  which  were  held  on  April  12th,  and  applied  to  enter  ^"^'  of  appeals 

the  appeal.    On  these  facts  appearing,  and  the  parish  of  of  removal. 

Llangar  repeating  their  oflFer  of  paying  2/.  2«.  costs,  the  ses-  ^^^q^^  ^f*^ 

sions  refused  to  entertain  the  appeal.  Quarter 

.  .  Sessions  ought 

(a)  Decided  m  Trinity  Term,  1844,  (June  6th).  to  eiercise  a 

discretion 
open  the  circumstances  of  each  particular  case  as  to  the  amount  of  costs  which  it 
awards  to  parties  to  appeals  against  orders  of  removal. 


The  QuEBN 


8HIXB. 
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1843.  It  was  Stated  id  the  affidavits  od  the  part  of  the  respond- 

ent parish,  that  ''  there  is  and  has  been  for  a  great  many 
V,  years  last  past  a  standing  rule  or  order  on  the  books  of 

m^n'^^  the  quarter  sessions  of  the  peace  for  the  said  county  of 
Merioneth,  whereby  it  is  ordered  that  the  sum  of  30s.  only 
as  and  for  costs  and  expenses  shall  be  allowed  on  appeals 
against  orders  of  removal  tried  in  the  said  Court,  to  either 
party/' 

Jervis  now  shewed  cause  on  behalf  of  the  respondent 
parish  Llangar,  and  contended  that  although,  as  a  general 
rule,  an  appellant  parish  has  the  power  to  enter  an  appeal 
against  an  abandoned  order  for  the  purpose  of  obtaining 
costs,  yet  in  this  instance  theCourt  of  Quarter  Sessions  was 
justified  in  not  allowing  it  to  be  entered,  inasmuch  as  the 
tender  already  made  by  the  respondents  exceeded  the 
amount  which  the  appellants  could  have  recovered,  by  the 
standing  order  of  the  Court,  if  they  had  gone  on  to  trial. 

W.  Yardiey  shewed  cause  for  the  justices. 

Webby  contrd.  This  standing  order  is  not  stated  with 
sufficient  precision.  It  should  have  been  not  mentioned 
by  wi^  of  recital,  but  extracted  from  the  order  book  of  the 
sessipns,  in  order  that  this  Court  might  accurately  judge  of 
its  effect.  Even  if  such  a  rule  or  order  exists,  it  may  not 
apply,  for  anything  that  appears,  to  cases  where  the  appeal 
is  not  tried,  but  the  order  quashed  without  resistance.  But, 
at  all  events,  such  a  rule  cannot  be  relied  on  against  the 
general  principle  established  in  the  cases  of  Reg.  v.  Towit- 
stall  and  Reg.  v.  Siayley{a)»  that  although  an  order  of  re- 
moval has  been  abandoned,  and  an  offer  made  to  pay  all 
reasonable  costs,  the  parish  to  which  it  is  directed  has  never- 
theless a  right  to  enter  an  appeal  for  the  purpose  of  getting 
the  proper  amount  of  costs  ascertained  by  the  sessions.  The 
justices  cannot  legally  refuse  altogether  to  exercise  their 
judgment  on  this  subject,  the  82nd  section  of  the  Poor  Law 

(a)  3  Q.  B.  357;  S,  C.  2  G.  &  D.  676. 
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Amendment  Act  contemplates  that  they  will  allow  reaaou-        184S. 


able  costs. 


Hie  Queen 


Lord  Denman  C.  J. — I  think  the  standing  order  and  Merioiteth- 
practice  of  the  Court  of  Quarter  Sessions  are  sufficiently  sbieb. 
stated  in  these  affidavits.  But  the  question  before  us  is, 
whether  that  Court  has  acted  legally  in  refusing  to  allow 
this  appeal  to  be  entered.  I  think  it  has  not;  that  it  was 
bound  to  allow  the  entry.  And  I  am  also  of  opinion  that 
the  quarter  sessions  ought  to  exercise  a  discretion  as  to  the 
amount  of  costs.  It  is  quite  right  that  the  parties  to 
whom  an  order  is  directed  should  be  able  to  obtain  the 
reasonable  costs  occasioned  them  by  it,  whatever  those  may 
be. 

Patteson  J.»  concurred. 

Coleridge  J. — It  appears  to  me  that  the  justices  were 
clearly  wrong  in  refusing  to  allow  the  appeal  to  be  entered. 
Still  I  think  we  should  not  be  warranted  in  allowing  the 
mandamus  to  go,  if  we  thought  the  quarter  sessions  would 
act  on  the  practice  imputed  to  that  court  in  these  affidavits. 
But  such  a  practice  appears  to  me  very  unreasonable. 

WiGHTMAN  J.»  concurred. 

Rule  absolute. 


The  Queen  v.  The  Inhabitants  of  Shipston-on- 

Stour  (a). 

An  examina- 

On  an  appeal  against  an  order  of  Wm.  Dickens,  Esq.  and  [j,°"j^^*^J°^f 

ff.  Townsend,  clerk,  for  the  removal  of  Sarah  Sutlon,  from  a  pauper  must 

Atherstone-on-Stour  to   Shipston-on-Stour,   the   sessions  focronhe^do- 

quashed  the  order,  subject  to  a  case.    This  case  was  drawn  cument,  thatit 

was  taken 
(a)  Decided  in  Trinity  Term,  1844,  (May  29).  before  two  jus- 

tices of  the  peace. 
"Wbere,  therefore,  such  an  examination  was  stated  in  the  Jurat  to  be  *'  taken  before 
us,  W.  D.,  H.  r.,"  not  adding,  ^'justices  of  the  peace,"  &c.  Held  bad,  although  the  ex- 
amination of  another  witness  standing  first  on  the  same  sheet  of  paper  was  headed, 
**  taken  before  us  W.  D.  and  H.  T.,  jostices  of  the  peace/'  &c. 
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two  classes  of  documents.     Now  if  the  examination  of 
The  Queen    ^^^^^^^  Randall  stood  alone,  there  could  be  no  doubt  on 
V.  this  point.     No  jurisdiction  appears  in  it.    Can  this  defect 

SanwoK-oN-  **®  supplied  by  reference  to  another  document?  It  may 
Stoub.  appear  hard  to  answer  in  the  negative.  But  if  this  were 
allowed,  on  the  ground  that  they  are  on  the  same  paper, 
we  should  next  be  asked  to  come  to  the  same  conclusion 
by  reason  of  the  similarity  of  the  handwriting  of  the  signa- 
ture. It  is,  in  short,  admitting  circumstances  in  the  nature 
of  parol  evidence  to  supply  defects  in  a  document.  I  think, 
also,  we  must  assume  that  the  copy  seut  to  the  appellants 
is  for  this  purpose  the  same  as  the  document  itself. 

Order  of  Sessions  confirmed. 


The  Queen  v.  The  Earl  of  Dabtmouth  and  others  (a). 

_  ^   Sir  F.  pollock  a.  G.  in  Michaelmas  Term  last 

The  power  of      ,      .      _  ,        ,,.  i     t^    i    i>  tx  t         • 

justices  to        obtamed  a  rule  calling  upon  the  Earl  of  Dartmouth  and  two 

allow  ao-  others,  justices  for  the  county  of  Stafford,  to  shew  cause 
counts,  sub-  '  •*  •'  ^ 

mittedcotliein  why  a  mandamus  should  not  issue  commanding  them  to 
o?ereeers  on  ^^^^  *"  order  for  the  payment,  by  the  late  overseers  of  the 
their  going  out  poor  of  the  parish  of  West  Bromwich  in  the  said  county, 
50  Geo!  3,  c.     ^^  ^^^  ^^°>  ^^  ^0^^«  ^-  ^^'»  ^o  ^hc  present  overseers  of  the 

49,s.  l,isnot  parish,  and  if  necessary  to  issue  a  warrant  under  their 

taken  away  hy  ■  ,  / 

4  &  5  WilL4,  hands  for  levymg  the  said  sum  by  distress  and  sale  of  the 

which  reqmres  8^°^*  *"^  chattels  of  the  late  overseers. 

the  overseers        The  rule  was  obtained  upon  affidavits  containing  the 

accomus  *''*'^    following  statements.     The   parish   of  West  Bromwich 

passed  quar-     forms  part  of  the  West  Bromwich  Union.    The  late  over- 

terly  before  an 

auditor  ap-       seers  of  the  parish  were  in  office  from  Lady  day  1 842,  to 

Kior  Law  ^*  ^^^  ^^^  ^^^^'  ^^^^  quarter  during  their  year  of  office, 
Commissioners.  (a)  Decided  in  Easter  Term,  1844,  (April  S4). 

Therefore 
where  a  sum,  disallowed  by  the  auditor  at  his  quarterly  audit  of  such  accounts,  was 
afterwards  allowed  by  justices  in  passing  the  annual  account,  the  Court  refused  a  man- 
damus to  iustices  requiring  them  to  order  the  overseers  to  pay  over  to  their  successors 
the  sum  which  had  been  so  disallowed  by  the  auditor. 
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they  submitted    their  accounts    for  examiQatioD    to    the        1848. 
auditor  appointed  for  the  Union  by  the  Poor  Law  Com-    _.    ^ 
missioners.     On  the  SOth  January,  1843,  the  auditor  dis-  v. 

TCI  J     e 

allowed  items  in  their  accounts  amounting  to  82/.  1 15.  4d.  j^j^^^q^^^ 
After  their  year  of  oflSce  and  about  the  1st  April  1843 
they  submitted  their  accounts  to  two  justices.  The  auditor 
attended  on  this  occasion,  and  finding  that  the  items  he  had 
disallowed  were  again  inserted  in  the  accounts  among  the 
subsequent  items,  informed  the  justices  of  his  disallowance, 
and  protested  against  their  allowance  by  the  justices.  The 
justices  allowed  the  accoui^ts  notwithstanding. 

On  the  24tfa  April  the  late  overseers  submitted  their 
accounts  again  to  the  auditor,  who  again  disallowed  the 
same  sum  of  82/.  1 U.  4J.,  and  other  items  also,  making 
together  with  the  sum  formerly  disallowed  the  total  of 
103/.  65.  5d. 

On  the  £7th  June  an  appeal  was  entered  at  the  quarter 
sessions  against  the  allowance  of  the  justices,  but  was  not 
heard  owing  to  a  preliminary  objection  to  the  notice  of 
appeal. 

The  late  overseers  were  afterwards  summoned  by  their 
successors  to  appear  before  a  meeting  of  magistrates  on  the 
dtfa  August  to  shew  cause  why  they  should  not  pay  over 
the  sum  of  103/.  65.  5d.  The  hearing  of  this  summons 
was  adjourned  to  the  30th  September.  On  the  30th  Sep- 
tember the  summons  was  attended  before  the  defendants 
and  several  pther  justices,  including  the  two  justices  who 
had  allowed  the  accounts.  The  magistrates  after  hearing 
the  case  refused  to  make  any  order. 

fVhately  and  J.  Gray  shewed  cause  (a). 
Sir  jF.  Pollock^  A.  G.  and  Whitmore  contr^. 

Cur.  adv.  vuli. 
(a)  Before  Lord  Denman  C.  J.,  Fattnonj  CoUridge  and  Wightman  Js. 


Daetmouth. 
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1843.  Lord  Dbnman  C.  J.  delivered   the  judgment  of  the 

„y^y'^      Court. — This  was  an  application  for  a  writ  of  mandamus, 
The  Queen 

-p,  commanding  certain  justices  to  order  the  late  overseers  of 

The  Earl  of  Wgg^  Bromwich  to  pay  over  to  the  present  overseers  the 
sum  of  103/.  65.  5d.,  and  if  necessary  to  issue  a  distress 
warrant  to  levy  the  same* 

At  first  it  seemed  as  if  this  application  had  been  founded 
on  the  statute  50  Gto.  3,  c.  49,  s.  I.  By  that  section  the 
overseers  are  directed  within  fourteen  days  after  the  expi- 
ration of  their  office  to  deliver  their  accounts  to  two  justices 
at  a  special  sessions,  who  are  to  examine  them»  and  allow 
or  disallow  the  various  charges.  It  is  then  provided  that 
in  case  such  overseers  shall  neglect  to  pay  their  successors 
within  fourteen  days,  ''any  sum  or  sums  of  money  or 
arrearages  which  on  the  examination  and  allowance  of  iuch 
account  in  manner  aforesaid  shall  appear  or  be  found  to  be 
due  and  owing  from  such  churchwardens  and  overseers  or 
any  of  them,  or  remaining  in  their  hands,  it  shall  and  may 
be  lawful  for  the  subsequent  churchwardens  and  overseers 
by  warrant  from  any  two  or  more  justices  of  the  peace  to 
levy  all  such  sum  or  sums  of  money  by  distress  and  sale  of 
the  offender's  goods,"  &c.  It  is  plain  from  this  section  that 
the  justices  can  only  issue  their  warrant  for  such  sum  as 
shall  have  been  found  due  on  the  examination  and  allowance 
of  the  overseers*  accounts  by  two  or  more  justices  at  the 
special  sessions  within  fourteen  days  of  the  overseers  going 
out  of  office.  Now  it  appears  by  the  affidavits  in  the 
present  case  that  the  103/.  6s.  5d.  in  question  has  not  been 
so  found  to  be  due  and  owing.  On  the  contrary,  charges 
to  that  amount  were  allowed  by  the  justices  on  their 
examination,  as  it  is  said  improperly,  but  at  all  events  were 
allowed,  and  no  such  sum  is  found  to  be  due  and  owing. 
The  justices  therefore  have  no  power  to  issue  their  warrant 
under  50  Geo.  3,  c.  49,  and  of  course  this  Court  cannot 
command  them  to  do  what  by  law  they  have  no  power  to  do. 
There  is  no  other  act  previous  to  the  Poor  Law  Act, 
4  &  5  Will.  4,  c.  76,  which  authorises  the  issuing  of  any 
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Bach  warrant.    The  43  Eliz,  c.  2,  s.  2,  directs  the  overseers        1843. 
within  four  days  after  they  go  out  of  office  to  make  and  yield 
an  account  to  two  justices,  and  to  pay  the  balance  to  their 


The  Queen 


successors,  but  that  act  gives  no  remedy  by  distress,  and    The  Earl  of 
°  .  Dartmouth. 

applies  only  to  the  balance  appearmg  by   such  account. 

The   17   Geo.  2,  c.   38,  s.    1,  directs    the   overseers   to 

deliver  an  account  to  their  successors,  verified   on   oath, 

within  fourteen  days,  and  to  pay  over  the  balance;   and  • 

section  2   enables  two  justices   to  commit  the   overseer, 

who   neglects  to  deliver  such   account  or  pay  over   the 

balance,  till  he  does  so.     But  this  act  gives  no  remedy  by 

distress,  and  applies  only  to  the  balance  appearing  on  the 

overseer's  own  account 

The  50  Geo,  3,  c.  49,  is  the  next  act,  on  which  we  have 
already  observed. 

The  last  act,  4  &  5  WilL  4,  c.  76,  s.  47,  directs  the  over- 
seers to  deliver,  in  addition  to  the  annual  account  then  by 
law  required,  accounts  quarterly,  or  oftener  if  the  Poor  Law 
Commissioners  shall  so  direct,  to  the  auditor  or  person 
appointed  by  the  Commissioners'  rules  to  examine,  audit, 
allow,  or  disallow  such  accounts,  and  to  verify  them  on 
oath  if  required,  and  provides  that  all  balances  may  be  re- 
covered in  the  same  manner  as  penalties  or  forfeitures 
under  that  act.  By  section  99  penalties  and  forfeitures 
under  that  act  are  to  be  levied  by  warrant  of  two  justices 
by  distress  and  sale  of  the  goods  of  the  offender,  and  by 
section  101  power  is  given  to  summon  the  parties. 

It  should  seem  that  an  auditor  was  appointed  by  the 
Commissioners,  that  quarterly  accounts  were  rendered  to 
him,  and  that  he  disallowed  the  charges  in  question  to  the 
amount  of  \03L6s,  5d.  in  the  month  of  January,  1843. 
He  considered  them  to  be  contrary  to  the  provisions  of 
that  act,  or  at  variance  with  the  rules,  orders  and  regula- 
tions of  the  Commissioners,  and,  if  so,  no  doubt  they 
ought  also  to  have  been  disallowed  by  the  justices  when 
the  annual  account  was  rendered  to  them,  for  the  89th 
VOL.  I. — D.  M.  K 
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1843.        section  of  the  4  &  5  JfilL  ^ ,  c.  76»  expressly  provides  thai 

^"^"^^^^      justices  shall  disallow  such  items. 
The  Queen         r«i      .       •         i  • ,        »    *        »  % 

,,.  1  he  justices  however  considered  the  charges  not  to  b^ 

The  Earl  of    contrary   to  the  provisions  of  the  act,  nor  to  the  rules, 
Dabtmoutr.  "^  *^.  -^  •    • 

orders  and  regulations  of  the  Cooimi&sioners,  and  allowed 

them  as  we  have  already  observed.  Against  this  altow- 
ance  there  was  an  appeal  to  the  quarter  sessions,  which 
seems  to  be  given  by  the  5d  section  of  50  Gto,  3,  c.  49, 
and  17  Geo.  £,  c.  38,  s.  4,  and  on  that  appeal  the  allowance 
was  confirmed.  Notwithstanding  this  the  auditor  sum- 
moned the  overseers  before  two  justices,  under  section  101 
of  the  4  &  5  Will.  4,  c.  76,  to  compel  them  to  pay  over 
the  sums  which  he  had  so  disallowed,  and  the  justices  and 
quarter  sessions  had  so  allowed.  The  justices  refused, 
and  we  are  now  asked  to  issue  a  writ  of  mandamus,  com- 
manding them  to  make  such  order,  and,  if  necessary,  to 
issue  their  warrant  under  the  99th  section  of  the  same  act* 

This  we  cannot  do  unless  we  are  prepared  to  say  that  the 
power  of  two  justices,  under  the  50  Geo»  3,  c.  49,  to  Mow 
overseers'  accounts,  subject  to  appeal  to  the  quarter  sessions, 
has  been  wholly  taken  away,  or,  at  all  events,  rendered  wholly 
inoperative  by  the  47th  section  of  the  4  &  5  WilL  4,  c.  76, 
and  has  been  transferred  without  appeal  to  the  auditor  ap- 
pointed by  the  Poor  Law  Commissioners.  The  Attorney 
General  in  the  course  of  his  argument  distinctly  contended 
that  the  justices  have  no  power  to  allow  in  the  annual  ac- 
count any  item  which  has  been  disallowed  by  the  auditor 
in  a  quarterly  account,  although  they  might  perhaps  have 
power  to  disallow  what  the  auditor  had  allowed. 

The  47th  section  does  not  in  terms  authorise  the  audi- 
tor to  disallow  any  items  in  the  overseers'  accounts,  but  it 
appears  that  a  rule  of  the  Poor  Law  Commissioners  does, 
which,  under  section  42,  has  the  authority  of  an  act  of  par- 
liament; so  that  here  are  apparently  concurrent  authorities, 
and  in  case  of  a  conflict,  as  on  the  present  occasion,  it  is 
difiicult  to  say  which  was  intended  by  the  legislature  to 
prevail. 
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The  aathorky  of  the  justices  was  well  understood  at  the         ^^3. 
time  of  the  passing  4  &  5  Will.  4,  c.  76.    The  mode  in    j^  Queeb 

which  it  was  to  be  exercised  was  clearly  laid  down,  and  an  v. 

1     •  II  .     *L  4  .L  The  Earl  of 

appeal  given  as  well  to  the  overseers  as  to  any  other  person    Dartmoutk. 

who  might  be  aggrieved.  This  authority  is  evidently  in- 
tended to  be  preserved,  for  the  47  th  section  directs  the 
quarterly  accounts  to  be  rendered  in  addition  to  the  annual 
account,  thereby  preserving  that  annual  account,  and  by 
consequence  all  that  by  law  ought  to  be  or  might  be  done 
upoo  it. 

Then  the  89th  section  further  confirms  the  authority  of 
the  jurtices,  for  it  directs  them  to  disallow,  not  what  the 
auditcH'  shall  already  have  disallowed,  but  all  charges  which 
shall  be  contrary  to  the  provisions  of  the  act,  or  to  the 
rvlesy  orders  and  regulations  of  the  Commissioners ;  leaving 
it  to  them  to  determine  what  charges  are  so  contrary,  and  not 
mentioning  the  authority  of  the  auditor.  And  this  section 
contains  a  remarkable  proviso—"  Provided  always,  that  no 
allowance  by  any  justice  shall  exonerate  or  discharge  such 
overseer  or  guardian  from  aoy  penalty  or  legal  proceeding 
to  which  he  may  have  rendered  himself  liable  by  having 
acted  contrary  to  the  rules,  orders  and  regulations  of  the 
said  Commissioners  or  to  the  provisions  of  this  act."  As  if 
the  legislature  contemplated  that  justices,  either  from  igno- 
rance of  the  rules^  orders  and  regulations  of  the  Poor 
Law  Commissioners,  or  from  misinterpreting  them  or  the 
provisions  of  this  act,  might  happen  to  allow  improper 
charges,  and  intended  to  guard  against  the  shielding  over- 
seers from  penalties,  though  the  charges  might  stand  good 
as  items  of  their  accounts  by  reason  of  the  allowance  of 
the  justices.  Seeing  then  that  the  authority  of  the  jus- 
tices is  evidently  intended  to  be  preserved,  that  no  provi- 
sion is  made  by  which  that  authority  is  rendered  subordi- 
nate to  that  of  the  auditor,  nor  any  provision  by  which  the 
exercise  of  such  authority  as  the  Commissioners  may  think 
fit  to  gi^e  to  an  auditor  can  be  reviewed  by  way  of  ap- 
peal ;  we   are  of  opinion  that  whatever  effect  may  have 
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1843.        been  intended  to  be  given  to  the  examination  of  overseers' 

^^^^y^^       accounts  by  an  auditor,  the  ultimate  allowance  or  disallow- 
The  Queen  ...,.,.. 

17.  ance  of  them  is  still  vested  in  the  justices,  subject  to  appeal 

We  were  reminded  that  by  statute  6  &  7  Fict.  c.  67, 
s.  3,  all  persons  are  protected  from  action  in  respect  of  any 
thing  done  in  obedience  to  a  peremptory  mandamus,  and 
were  therefore  asked  to  let  the  writ  go,  if  there  be  any 
doubt,  inasmuch  as  the  justices  by  making  a  return,  even 
if  it  should  be  bad,  might  induce  r  peremptory  mandamus, 
and  so  protect  themselves  from  danger.  But  we  do  not 
feel  that  there  is  really  any  doubt  in  the  case,  nor  do  we 
think  that  we  ought  to  hold  out  to  justices  that  they  should 
make  a  return  to  a  writ  of  mandamus,  instead  of  obeying 
it,  for  the  sake  of  obtaining  the  protection  of  a  peremptory 
mandamus  under  the  late  act. 

This  rule  must  be  discharged. 

Rule  discharged. 


The  Queen  v.  Lord  Hastings  and  another  (a). 

A  party  irUNf^ING,  in  Easter  Term  last,  obtained  a  rule  to 

putative  father  shew  cause  why  a  mandamus  should  not  issue  to  the  de- 
appeared  at      fendants,  commanding  them  to  make  an  order  upon  the 

the  petty  ses-  .  "  .         ,  *^ 

sion  ill  pursu-  guardians  of  the  poor  of  the  Aylsham  Union,  in  the  county 
anr^rocurld^'  of  Norfolk,  to  pay  to  one  shepherd  the  costs  incurred  by 
the  applica-  him  in  resisting  an  application  made  by  the  guardians  of  the 
massed,  on  the  P^^*"  ^^  ^*'®  ®^***  union  to  the  defendants,  at  a  petty  session, 
ground  that  for  an  order  upon  him  to  reimburse  the  said  union  for  the 
the  notice  was  c      *.  ji-ii  !••  *.i't 

not  signed  by    niaintenance  oi  a  bastard  child,  upon  the  hearing  of  which 

the  majority  application  the  defendants  did  not  think  fit  to  make  any 
of  the  parish        "^  "^  .       .  •' 

officers.  order  thereon,  but  dismissed  the  same. 

He  after- 
wards applied  (a)  Decided  in  Trinity  Term,  1844,  (June  3). 
for  a  manda- 
mus to  the  petty  session  to  order  payment  of  costs  to  him,  on  the  ground  that  there 
had  been  a  nearing  of  the  application,  within  4  &  5  Will,  4,  c.  76,  s.  73. 

Held,  that  he  was  not  entitled  Co  costs  as  there  had  been  no  <<  hearing." 
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It  appeared  that  in  March  last  Shepherd  had  been  served         i84S. 

with  notice,  purporting  to  be  given  on  behalf  of  the  Ayls-      ^^''X^^ 
•  ri   •  /.         •  i    I  !•      •  The  Queen 

ham  Union,  of  an  intended  application  to  a  petty  session  9. 

for  an  order  of  maintenance  upon  him  as  the  putative  father        ^^ 

of  a  bastard.     Shepherd  appeared  at  the  petty  session  in 

pursuance  of  the  notice.     The  defendants,  before  whom 

the  case  was  brought,  dismissed  the  application,  on  an 

objection  taken  by  the  attorney  for  Shepherd,  that  the  notice 

was  not  proved  to  have  been  signed  by  a  majority  of  the 

guardians  of  the  union. 

Erie  now  shewed  cause*  The  statutes  4  &  5  Will.  4, 
c. 76,  8. 73,  and  2&3  ^ic/.  c.  85,  s.  1,  do  not  allow  costs  to 
be  given  to  the  putative  father  where  a  bastardy  application 
is  dismissed,  unless  there  has  been  a  "  hearing  ;*'  and  sec- 
tion 73  of  the  first-mentioned  statute  also  enacts,  that  no 
'*  such  application  shall  be  heard"  unless  notice  shall  have 
been  given.  In  this  case  there  was  no  hearing,  and  could 
be  no  hearing  for  want  of  notice.  Shepherd  himself  took 
the  objection  and  prevented  the  hearing.  The  hearing  is 
a  condition  precedent  to  the  right  to  costs,  and  this  rule 
must  be  discharged.  Reg,  v.  Recorder  of  Exeier{a)  is 
distinguishable.  There  the  case  had  been  removed  from 
the  petty  to  the  quarter  sessions ;  and  the  parties  who  had 
applied  for  the  order  chose  to  contend  before  the  sessions 
that  they  were  not  the  proper  parties  to  apply,  and  procured 
the  dismissal  of  the  application  on  that  ground. 

Gunning  contrd.  The  appearance  of  the  party  charged 
as  the  putative  father  to  make  the  objection  was  a  hearing. 
There  is  equally  a  hearing  whether  a  case  is  disposed  of  on 
the  form  or  the  merits.  In  Rex  v.  CoUingham  (b)  it  was 
held  that  the  sessions  have  power  to  grant  costs  under  stat. 
8&g  Will. 3,  c.SO,  s.  3,  in  all  cases  in  which  an  appeal  has 
been  entered  and  determined,  whether  the  determination 
be  upon  the  merits  or  for  defect  of  form.     In  Reg.  v. 

(a)  3  G.  &  D.  167.  (6)  4  N.  &  M.  ^15. 
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Stafnper(/i)f  the  overseers  of  a  parish  had  given  notice  of 
an  intended  application  against  a  person  as  putative  £ather» 
and,  according  to  a  rule  of  the  sessions,  had  entered  their 
intended  application  in  a  book  kept  for  that  purpose,  but 
did  not  further  appear  to  pray  any  order.  The  case  was 
called  on,  and  the  defendant  appeared.  It  was  held  that 
the  calling  on  the  case  and  appearance  of  the  defendant 
was  a  hearing,  and  that  therefore  the  sessions  had  juris- 
diction to  award  costs  to  the  party  charged  as  the  putative 
father.  Reg.  v.  Recorder  of  Exeter  {b)  is  precisely  the 
same  as  the  present  case.  There  the  putative  father  had 
procured  the  dismissal  of  the  application,  on  the  ground 
that  it  was  not  made  by  the  proper  parties,  and  this  Court 
said  that  there  had  been  a  hearing,  and  that  he  was  entitled 
to  costs.  Notice  was  given  in  the  present  case,  but  it  was 
a  bad  notice,  and  therefore  tantamount  to  no  notice. 


Lord  Denman  C.  J. — This  party  has  no  right  to  costs. 
He  could  only  be  entitled  to  them  if  there  had  been  a  hear- 
ing. There  was  no  bearing  ki  this  case,  and  conld  be  none, 
as  proper  notice  of  the  application  had  not  been  given. 
This  party  has  himself  prevented  the  hearing,  and  now 
comes  to  this  Court  and  says  there  has  been  a  hearing. 
Bttt  I  ground  my  judgment  on  the  words  of  the  statute. 

Pati^eson  J. — I  am  of  the  same  opinion.  In  jReg.v* 
Stamper  {a)  there  was  no  objection  that  notice  had  not  been 
given;  and  in  Reg.  v.  Recorder  of  Exeter  (b)  the  objection 
was  to  the  application  as  having  been  made  by  wrong 
parties. 

Williams  J. — The  sessions  have  exercised  a  sound  dis- 
cretion, which  we  should  be  much  disinclined  to  review, 
and  no  cases  compel  us  to  do  so.  This  party  contends 
first  of  all  that  the  case  cannot  be  heard  because  he  lias 


(«)  4  P.  &  D.  539. 


{h)  3  G.  &  D.  167. 
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had  BO  aolice,  aod  succeeds  in  that  objectioo ;  and  uow  he        isiS. 

tavs  be  has  beeo  heard,  and  asks  for  costs.  ^"^^T^^ 

^  The  Queen 

V. 

WiGHTMAN  J.— The  partj^  objected  to  the  notice  ;  the         ^"* 
notice  could  not  be  proved.     That  was  equivalent  to  no 
notice.     On  that  objection  he  succeeded  in  preventing  the 
hearing  of  the  case,  and  now  he  says  he  has  been  heard. 

Rule  discharged. 


The  Queen  v.  The  Inhabitants  of  Stoke  Bliss  (a). 

rr .  jtf.  COOKEf  on  a  former  day  in  this  term,  obtained  a  After  service 
nile  to  shew  cause  why  an  order  made  at  the  Staffordshire  grounds  of  ap- 

sessioQs  in  January  last,  and  removed  by  certiorari  into  this  P^^^  against 

an  order  of 
Court,  should  not  be  quashed.  removal,  and 

On  the  29th  September  last,  an  order  was  made  for  the  ?f  notice  of 
^  r  '        ^  ...     intention  to 

removal  of  a  pauper  from  the  parish  of  Kings winford,  in  try  at  the  next 

the  county  of  StafFordy  to  the  said  parish  of  Stoke  Bliss,  co^Jn^grJnand 

in  the  county  of  Hereford.     Notice  of  appeal  against  this  of  ihenoticeof 

order  was  given  in  the  following  month,  and  on  the  18th  uo^e  of  trial 

December  a  statement  was  served  of  the  grounds  of  the  .^^^  served, 

.    ,  .         I         I  •  I       rr?  ^  but  notin  time, 

appeal,  accompanied  by  notice  that  the  parish  officers  of  according  to 

Stoke  Bliss  intended  to  commence  and   prosecute  their  ^\^  practice  of 

^  the  sessions. 

appeal  at   the  nest  January  sessions   for  the   county   of  No  appeal  was 

The  January  quarter  sessions  for  the  county  of  Stafford  parish  which 

■    It  I  !<•■  iT^i  r  had  obtained 

were  held  ou  the  2d  of  that  month.     By  the  practice  or  ^\^^  ^^^^^  ^p- 

tbose  sessions,  appeals  are  not  taken  until  the  Thursday,  pi »ed  for  costs, 

.  ^*^         .  ^*  under8tat.8& 

the  third  day  of  the  sessions,  and  notice  of  countermand  of  9  H^t//.  3,  c.  30, 

any  appeal  is  required  to  be  given  not  later  than  the  Mon-  ^'  ^' 

day  before  the  sessions.  made  an  order 

confirming  the 

(a)  Decided  in  Trinity  Term,  1844,  (June  5>.  "'•^^'^  of  remo- 

^  '  ^  »\  .  val,audlurthcr 

ordering  pay- 
ment of  the  costs  incurred  by  the  parish  in  preparing  to  sustain  the  order. 
Hdd,  that  the  order  was  not  divisible;  and,  as  the  sessions  had  confirmed  the  order 
of  removal,  which  they  had  not  jurisdiction  to  do,  no  appeal  having  been  actually 
entered,  the  order  of  sessions  was  not  good  even  for  so  much  as  related  to  the  costs. 
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1843.  Od  Tuesday,  the  2d  January,  countermand  was  served 

-,7**^^^^       of  the  notice  of  appeal,  on  the  ground  of  the  absence  of  a 

The  Qdeen  .  ,      .  ,   .  ,     .        ^      ,  •         r 

V,  material  witness ;    and  it  was  stated  that  fresh  notice  of 

^Stokeb"u  °^  «PP^*'  would  be  given,  if  the  pauper  should  be  actually 
removed,  and  an  offer  was  made  to  give  information  as  to 
the  true  place  of  the  pauper's  settlement. 

On  Thursday,  the  4th  January,  application  was  made  to 
the  sessions,  by  the  parish  officers  of  Kingswinford,  for 
costs  incurred  by  them  in  preparing  to  try  the  appeal,  and 
upon  proof  of  service  upon  them  of  the  above  notice  of 
appeal,  and  statement  of  the  grounds  thereof,  the  sessions 
made  the  order,  which  was  the  subject  of  the  present  rule. 

The  order  in  question  ran  thus : — 
''  Stoke  Bliss  ^     Upon  the  motion  of  J,  B.,  of  counsel 
v.  >  for  the  churchwardens  and  overseers  of  the 

Kingswinford.^  poor  of  the  parish  of  Kingswinford,  in  the 
county  of  Stafford,  and  upon  proof  of  notice  of  appeal, 
with  a  statement  in  writing  of  the  grounds  of  such  appeal, 
signed  by  the  churchwardens  and  overseers  of  the  poor  of 
the  parish  of  Stoke  Bliss,  in  the  county  of  Hereford,  having 
been  given  to  the  said  churchwardens  and  overseers  of  the 
poor  of  the  said  parish  of  Kingswinford,  fourteen  days 
previous  to  the  sessions  now  holden,  against  a  certain 
order,  &c.,  for  the  removal  of,  8cc. ;  and  no  one  appearing 
on  behalf  of  the  appellants  to  prosecute  their  appeal,  it  is 
ordered,  that  the  said  order  made  by  the  said  justices  be 
and  the  same  is  hereby  confirmed ;  and  it  is  further  ordered, 
that  the  churchwardens  and  overseers  of  the  parish  of  Stoke 
Bliss  do  and  shall  forthwith  pay  to  the  churchwardens  and 
overseers  of  the  parish  of  Kingswinford  the  sum  of  \5L  lOi., 
the  costs  and  charges  which  they  have  incurred  and  been 
put  to  in  attending  the  Court  this  day  to  support  the  said 
order." 

No  appeal  had  been  entered. 

Whitmore  and  R.Allen  now  shewed  cause,  and  contended, 
that  although  the  sessions  had  no  jurisdiction  to  confirm  the 
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order  of  removal,  as  no  appeal  had  been  actually  entered,        i843. 

jet  that  they  had  iurisdiction  to  award  costs  under  stat.  8      ^^Y"^^ 
1      wxr.»  ^  ,  .         i.  ,     The  Queen 

&  9  WtlL  3,  c.  SO,  8. 30,  upon  proof  that  notice  of  appeal  «. 

bad  been  given,  and  that  the  order  was  divisible,  inasmuch  Inhabiiwiu  of 

as  the  rest  of  the  order  was  merely  ancillary  to  the  award 

of  costs,  and  that  it  was  good  for  so  much  as  related  to  the 

costs,  though  bad  for  the  residue. 

IF.  H.  Cooke  contri.    As  no  appeal  was  entered,  the 
officers  of  Kingswinford  had  no  right  to  go  to  the  sessions 
at  all,  and  the  sessions  had  no  right  to  make  the  order 
either  for  confirmation  of  the  order  or  for  costs.    Since  the 
passing  of  the  Poor  Law  Amendment  Act  there  are  two 
periods  for  appealing,  the  one  on  service  of  the  order  of 
removal,  and   the  other  on   the   actual  removal  of  the 
pauper.    Any  costs  incurred  by  the  parish  of  Kingswinford 
io  consequence  of  the  notice  of  appeal  were  costs  in  the 
cause,  and  would  be  disposed  of  on  the  final  prosecution 
of  the  appeal  after  actual  removal,  whereas,  if  the  interlo- 
cutory order  may  be   made  for  costs  pendente  lite,  the 
parish  against  which  the  order  of  removal  is  issued  will  be 
saddled  with  costs  in  respect  of  a  pauper  who,  it  may  ulti- 
mately appear,  belongs  to  a  different  parish.     {Patteson  J. 
Suppose  there  is  no  appeal  after  actual  removal,  how  are 
the  costs  to  be  got  then?]     Application  for  costs  may  be 
made  under  the  statute  of  Will.  3  to  the  next  sessions  after 
the  second  period  of  appeal  has  expired ;  and  the  applica- 
tion may  then  be  fairly  granted,  as  the  parish  so  neglecting 
to  appeal  will  then  have  admitted  its  liability  to  maintain 
the  pauper.      {^Coleridge  J.    Such  costs  are  quite   inde- 
pendent of  the  result  of  the  appeal';  if  the '  parish  oiScers 
may  go  to  the  sessions  after  the  second  period  of  appeal 
has  run  out,  it  does  not  follow  that  they  must.] 

Lord  Denman  C.  J. — It  seems  that  the  parish  officers 
of  Stoke  Bliss  gave  notice  of  appeal,  and  afterwards  coun- 
termanded it,  but  not  in  due  time.     They  also  gave  fresh 
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1843.        noikfi  of  their  wteotioii  to  appeal,  if  tke  pauper  should  be 

^^^1^      reilioved,  gad  iBiimated  that  they  liad  good  grouod  for  re- 

V.  sifttiiig  tfae  order.     When  we  look  at  the  order  of  sessioua 

^habitants  of  ^^  ^^^  ^^1,^^  documeats.  we  cannot  but  see  that  the  costs 

lure  but  ancillary  (o  toe  judgment  GODBrming  the  order  of 

removal,  iwhich  was  a  judgment  the  sessions  had  do  right 

to  give.    The  order  cannot  be  sustained. 

Patteson  J. — It  is  Hofortuiiate,  but  ike  sessions  have 
clearly  confirmed  the  order  of  removal,  wfakh  they  bad  no 
jurisdiction  to  do,  as  no  appeal  was  entered.  The  order 
for  costs  cannot  b^  separated  firom  the  order  of  confirma- 
tion. I  am  far  from  saying  Ibat  if  the  sessions  had  con- 
fijcied  the  order  to  -the  costs  of  the  day  it  would  not  do;  I 
do  not  tlk'mk  the  Poor  Law  Amendment  Act  has  in  this 
respect  done  away  with  the  provisions  of  the  statute  of 
fVilliam  the  Third. 

Williams  J. — If  that  were  so,  a  party  would  be  reme- 
diless in  case  of  a  vexatious  countermand.  I  am  not  at  aH 
sprry  tp  decide  this  case  upon  the  documents  themselves, 
which  are  much  Aafer  to  go  upon  than  affidavits.  The 
order  is  an  order  of  fconfirmation  of  the  order  of  removal, 
and  the  order  for  icoats  depends  upon  the  order  of  confir- 
miiUQQ. 

CohzniDQS.  J,— <I  am  of  the  same  opinion.  I  think  the 
right  time  was  taken  to  apply  for  costs;  and  I  do  not  aay 
that  an  or.der  of  tbis  sort  might  not  be  in  some  case  ^ever- 
able.  This  is  a  question  €>{  construction,  and  perhaps  the 
best  way  is  not  to  look  at  the  affidavits.  Lfooking  at  the 
order  of  sessions  f^looe,  I  muat  take  it  that  they  thought 
they  had  jurisdictioQ  to  confirm  the  order,  and  that  they 
granted  the  costs  upon  confirmation  of  the  order.  The 
order  for  costs  is  ancillary  to  the  rest  of  the  order,  and 
cannot  be  sustaincKi- 

Rule  absolute. 
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1848. 

ARBflTAOB  ».  HaYLSY,  TVwwfay, 

...  June  131*. 

C/ASE  for  negligent  driving.     Plea^  not  guilty,  and  i89ue  jn  case  for 
thereon.  negligent  dnv- 

...  -^  --.  .       mg,  with  a  plea 

At  the  trial  before  Parke  B.,  at  York,  at  the  spring  of  not  guilty, 

assizes,  1843,  it  appeared  that  the  defendant's  servant  was  fo^nd  for^^he^ 

driving  an  omnibus,  and  ran  against  the  plaintiff,  who  was  plaintiff  with 

riding,  whereby  the  mare  of  the  plaintiff  was  thrown  down  damases,^"^ 

and    the   plaintiff   bruised,    and    his    thigh-bone   broken,  although  it  was 

There  was  contradictory  evidence  as  to  the  cause  of  the  {eg  had  been 

accident,  whether  from  the  nesligent  driving  of  the  de-  hroken  by  the 

,  .     ,  accident,  the 

fendant's  servant,  or  the  resttveness  of  the  plaintiff's  mans.  Court  granted 

Verdict  for  plaintiff,  damages  one  farthing.  *  "renfof '''* 

Dundas,  in  the  Easter  Term  following,  obtained  a  rule  costs.    The 

for  a  new  4rial,  unless  the  defendant  would  consent  to  have  Qo^rt  will  not 

the  damages  increased,  against  which  g™nt  a  new 

inal  roerelv  on 
^  account  of  the 

W.  H.  Watson  and  Pashky  shewed  cause.     The  Court  •jn«^jn«»«  of 

•^  tlie  damages 

Will  never  grant  a  new  trial  merely  on  account  of  the  small-  does  not  ex- 
ness  of  damages  in  an  action  of  tort :    Randall  v.  Hay-  caseof awvere 
ward(a).    That  was  an  action  for  slander.     Tiudal  C.  J.  personal  in- 
there  says,  *'  I  think  a  more  complete  measure  of  justice  ^^^' 
would  have  been  attained  if  the  jury  had  given  higher 
damages,  but  theCourt  xtewv  grants  a  new  trial  because  the 
damages    are  low.''    Hmfward  v.  Newton  (b),  Barker  v. 
Dme(c),  are  to  the  same  effect,     in  the  latter  case  the 
reason  of  the  rule  is  given,  that  a  verdict  for  the  plaintiff, 
with  aiaaU  daoMges,  k  not  a  fulse  werdiot,  as  a  verdict  for 
the  defendant  wouM  be,  because  us  they  have  found  rightly 
for  the  plaintiff  no  attaint  would  lie,  and  new  trials  came  in 
in  the  place  only  of  attaints  as  a  more  expeditious  and 
easy  remedy.     Maurket  v.  Breoknocfc(d)  was  a  Writ  of  in- 
quiry in  an  action  on  the  case  for  maliciously  suing  out  a 

(a)  5  Bing.  N.  C.  434.  (c)  Stra.  1051. 

(6)  Stra.  940.  (d)  Doug.  509. 
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commission  of  bankruptcy  against  the  plaintiff,  and  the 
jury  having  found  5s.  damages  only,  the  Court  refused  to 
interfere.  (They  also  cited  Viner*s  Jbridg.  Trial,  Y.  g.) 
The  jury  here  must  have  thought  both  parties  to  blame, 
and  the  verdict  for  one  farthing  was  in  mercy  to  the 
plaintiff. 


Dutidas  (with  whom  was  J.  Addison)  contr^  The  ver- 
dict is  absurd.     A  farthing  damages  for  a  broken  thigh. 

Lord  Denman  C.  J. — The  damages  found  by  the  jury 
are  in  truth  no  damages  at  all.  The  rule  must  be  made 
absolute  for  a  new  trial,  on  payment  of  costs.  The  rule 
that  the  Court  will  not  grant  a  new  trial  merely  on  account 
of  the  smallness  of  the  damages,  must  be  considered  as 
applying  only  to  actions  of  slander.  It  certainly  does  not 
extend  to  cases  where  the  plaintiff  has  received  a  violent 
personal  injury.  His  Lordship  referred  to  the  case  of 
Cook  V.  Beal{a). 


The  rest  of  the  Court  concurring (6). 


Rule  absolute. 


(a)  1  Ld.  Rajrm.  176. 

(b)  The  rule  appears  to  be,  that 
if  damaf^  are  given  at  nisi  prius 
in  an  action  where  damages  are 
the  principal,  and  the  Court  can 
have  no  certain  knowledge  of  the 
cause,  neither  by  the  record  nor 
by  other  matter  apparent,  they 
can  neither  mitigate  nor  increase 
the  damages;  1  Roll,  Abr.  571, 
Damages,  K.  Thus  "in  an  action 
on  the  case  for  calling  the  plaintiff 
'  bankrupt,'  and  the  general  issue 
pleaded,  the  jury  found  for  the 
plaintiff  with  150/.  damages,  and 


because  it  was  great  damages  the 
Court  at  first  reduced  them  to  50L 
But  afterwards,  upon  great  advice, 
they  revoked  that,  and  would  not 
change  the  course  of  the  law,  and 
resolved  to  leave  such  matters  of 
fact  to  be  found  by  the  jury,  who 
better  knew  the  quality  of  persons 
and  their  estates,  and  the  damage 
they  may  sustain  by  such  disgrace. 
But  it  is  otherwise  where  the  ac- 
tion is  grounded  upon  a  cause 
which  can  appear  to  the  view  of 
the  Court,  as  in  mayhem,  &c.,  and 
so  they  give  judgment  for  the  150/. 


TBiNrnr  term,  vi  vict. 


141 


according  to  iheTerdict:*'  Hawkins 
v.Sciatf  Palmer,  314.  See  also 
RoiL  Abr,  Damages,  K.  pi.  2—7 
inclusive.  So  that  where  the  de- 
claration is  for  a  personal  injury, 
and  charges  a  mayhem  or  a  bat- 
tery, and  the  particular  injury 
complained  of  is  described  in  the 
declaration,  the  Court  upon  view 
will  increase  the  damages ;  Mallet 
V.  Ferrers^  1  Leon.  139 ;  Auitin  ▼. 
HiUierMf  Hardres,  408;  Brown  v. 
%mot<r,  3  Wils.  5;  Cook  ▼.  Beal, 
1  Ld.  Raym.  176.  And  it  woold 
seem  that  there  is  a  distinction 
where  the  personal  injury  com- 
plained of  is  not  occasioned  directly 
by  the  plaintiff,  but  is  only  the 
consequence  of  his  wrongful  act,  as 
in  trespass,  for  that  the  defendant 
made  an  assault  upon  and  mal- 
treated the  plaintiff's  wife,  and 
struck  the  horse  upon  which  the 
wife  was  riding,  so  that  the  wife 
was  thrown  upon  the  ground  and 
another  horse  trod  upon  her, 
whereby  she  lost  the  use  of  three 
of  her  fingers;  and  upon  not  guilty, 
and  verdict  for  plaintiff,  with  8/. 
damages,  it  was  moved  that  the 
damages  be  increased  on  the  view 
of  the  wife  and  hearing  of  the  sur- 
geon. But  the  Court  would  not 
hear  it,  because  it  was  doabtfiii 


whether  they  would  be  increased 
on  the  view,  inasmuch  as  no  may- 
hem or  wounding  was  made  here 
directly  by  the  party;  but  it  is 
rather  by  accident,  to  wit,  the 
coming  of  the  other  horse,  the 
which  how  he  came,  or  if  the  wife 
could  have  avoided  him,  is  matter 
of  evidence,  and  so  they  denied  to 
increase  the  damages;  Burfard 
and  wife  v.  Dadwell^  Sid.  433; 
5.  C.  1  Mod.  25.  See  also  Angell  ▼. 
Shatterlon^  Sid.  108.  But  perhaps 
it  may  be  doubtful  whether  in 
these  two  cases  the  Court  did  any 
more  than  refuse  to  exercise  their 
discretion ;  Brown  v.  Seymour^  1 
Wils.  6.  With  regard  to  proceed- 
ings after  interlocutory  judgment, 
it  is  said  that  it  is  the  function  of 
the  Court  to  assess  the  damages, 
and  that  the  proceeding  by  writ  of 
inquiry  is  only  an  inquest  of  office 
to  inform  the  conscience  of  the 
Court;  2  Will.  Saund.  107,  note  2; 
Bruce  v.  Rawlini,  3  Wils.  61  ; 
Goodwin  y.  WiUher^  Yelv.  151 ; 
S.  C.  Brownlow,  214;  and  that 
therefore  the  Court  may  increase 
the  damages ;  1  Hd.  Ah,  Damagesy 
L.  p.  573  ;  but  it  is,  perhaps, 
doubtful  whether  this  can  be  done 
except  within  the  limits  above- 
mentioned. 
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Plaintiff 
wagered  with 
defendant 
that  defend- 
ant would  pass 
his  examina- 
tion as  attor- 
ney; defend- 
ant passed. 
Assumpsit 
being  brought 
on  the  wager, 
Beld,  on  de- 
murrer to  the 
declaration, 
that  the  wager 
was  void,  in- 
asmuch as  it 
was  of  the 
nature  of  a 
bubble  bet, 
defendant 
having  it 
in  his  power 
to  win  if  he 
pleased. 


Fisher  v.  Waltham. 

IHIS  was  an  action  of  assumpsit  on  a  wi^ch*.  The 
plaintiff  had  bet  the  defendeut  eight  bottles  of  wine  that  be 
the  defendant  would  pass  his  examination  as  an  attorney  of 
this  Court.  The  defendant  passed  bis  examination,  and 
refused  to  pay.  Demurrer  on  the  grouiid  tfaat  the  contract 
appeared  on  the  face  of  it  to  be  illegal. 

Wordiwarth  for  the  defendant  The  wager  is  void  as 
against  public  policy :  Gilbert  y.  Sykes  (a).  Also  as  being 
respecting  the  proceedings  of  a  court  of  justice  :  Evans  v. 
Jones  (b) ;  for  the  examination  of  persons  seeking  to  pass 
as  attomies>  under  2  Geo.  2,  c.  23,  a.  6,  and  the  rule  of 
Hil  T.  6  Will.  4,  is  by  act  of  the  Court.  [Lord  Denman 
C,  J.  Is  there  not  another  objection  ?  It  seems  to  be  of 
the  character  of  a  bubble  bet.  Tbe  defendant  might  have 
won,  if  be  pleased,  by  not  passing  his  examination/'] 

Martin  contri.  The  examiners  act  by  a  specific  autho- 
rity of  tbeir  own,  nor  is  their  examination  in  any  sense  a 
proceeding  of  a  court  of  justice.  J  ones  v.  Randall  (c)  is  in 
point. 

Lord  Dbnbcan  C.  J. — I  think  the  objection,  that  this  is 
a  bubble  bet,  has  not  been  answered.  The  defendant  had 
the  event  in  his  own  command. 

Patteson,  Williams  and  Coleridge  Js.  concurred. 


(a)  16  East,  150. 


Judgment  for  defendant. 
(b)  S  M.  &  W.  77.  (c)  Cowp.  37, 
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The  Queen  v.  The  Mayor,  Aldermen  and  Burgesses 

of  Leeds.  Wedne$daif, 

MaySUL 
XHIS  was  a  certiorari  to  bring  up  and  quash  two  orders  It  is  a  mis- 
of  the  town  council  of  Leeds ;  the  one  for  payment  of  the  °f^  borough^ 

sum  of  27L  Ids.  6d,,  expenses  incurred  in  obtaining  the  ^^^^  to  pay 
i-  111-  Jill       out  of  it  the 

opinion  of  counsel  and  also  a  journey  undertaken  by  the  costs  of  shew- 

town-clerk  to  London  respecting  the  election  of  council-  >ng.cause 

*^  ^  against  a  rule 

lors  for  the  Mill  Wall  Ward^  the  other,  of  54/.  Is.  4cf.;  the  for  a  manda- 

amount  of  the  bill  of  costs  of  solicitors,  being  a  firm  of  ^^fcLVf  two 

which  the  town-clerk  was  a  member,  for  opposing  a  rule  candidates  ior 

for  a  mandamus  to  receive  and  count  the  vote  of  Radford  ^J^^  coancil- 

Potts  among  the  councillors  of  the  borough.  1°^  was  duly 

elected    unlifss 

Sir  W,  W.  Follett  S.  G.,  had  obtained  a  rule  nisi  on  some  general 

affidavits  setting  out  that  a  question  had  arisen  at  an  elec-  "^^'^  ^^^'^r 

.  .      TT-  •      terestofthe 

tion  for  the  office  of  councillor  for  the  Mill  Hill  Ward  in  corporation  is 

November,  1840,  whether  a  Mr.  Potts,  or  another  gentle-  ^focedings!*^* 

man,  had  the  majority  of  votes,  which  was  decided  by  the 

mayor  against  Mr.  Potts.     Mr.  Potts  had  obtained  a  rule 

nisi  for  a  mandamus.    The  council  passed  a  resolution,  in 

Jan.  1841,  that  cause  should  be  shewn  against  this  rule, 

which  was  done  accordingly ;  but  the  rule  was  made  ab^ 

solute  in  Hit.  T.  1841.     On  Feb.  2,   1842,  the  council 

passed  a  resolution   directing  the   finance   committee  to 

include  the  54/.  Is.  4d.  in  their  report;  and  on  the  4th 

May  following  the  two  orders  were  made,  which  it  was 

now  sought  to  quash. 

Sir  F.  Pollock  A.  G.  and  J.  Addison  shewed  cause,  and 
cited  Rex  v.  The  Commissioners  of  Sewers  for  the  Tower 
Hamlets  (a),  Rer  v.  The  Inhabitants  of  Essex  {b)]  and  con- 
tended that  the  principle  of  Rex  v.   The  Mayor,  8^c.  of 

(a)  1  D.  &  Ad.  232.  (6)  4  T.  R.  591. 

VOL,  I. D*  M.  L 
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1843.         Bridgewaier{a)  must  be  qaabfied,  as  cases  might  arise 
J^^^y^       where  the  existence  or  Taluable  rights  of  the  corporate 
V.  body   might  be  perilled    bj  proceedings  directed  against 

^*{^*^^^  indiridual  members. 

Sir  W.  W.  Folktt  S.  G.  and  IL  Hall,  contri,  were  not 
called  on. 

Lord  Denman  C.  J. — Undoubtedly  where  such  ques- 
tions as  are  suggested  are  raised  by  informations  or  writs 
of  mandamus  directed  against  individuals,  it  is  no  misap- 
plication of  the  borough  fund  to  defend  them ;  which  was 
the  ground  of  the  decision  of  Lord  Cottenham  C.  in  The 
Jitomey 'General  v.  The  Mayor  of  Norwich  (fc),  on  appeal 
from  the  Master  of  the  Rolls  (c).  But  no  such  questions 
arose  in  the  present  instance*  and  I  am  of  opinion  that  this 
was  clearly  a  misapplication  of  the  borough  fund. 

Patteson,  Williams,  and  Coleridge  Js.  concur- 
red. 

Rule  absolute. 


(a)  6  A.  &  E.  339;  2  P.  &  D.  (c)    1   Keene,    700;   see    also 

558.  HoUUwartk  v.  The  Malory  SfC,  <f 

(6)  2  Myl.  &  Cr.  416.  Dartmouih,  before  the  Lord  Chan- 

cellor, in  Feb.  1844,  8  Jurbt,  741. 
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TRINITY  VACATION. 


Pen  n  ell  and  others,  Assignees  of  Newton,  a  Bankrupt,  v. 

AtTEN  BOROUGH.  Thurtday, 

m  June  99th. 

1  ROVER  by  the  plaintiffs,  as  assignees  of  one  Alexander  Advances 

Levi  NewtOfi.  made  by  a 

pawnbroker 
Plea,  as  to  parcel  of  the  goods,  payment  into  Court  of  the  on  the  deposit 

sum  of  6/.,  which  the  plaintiffs  took  out  of  Court,  and  pro-  sumrexceed- 

ceeded  no  further  in  respect  of  such  parcel.     And  as  to  the  ing  lO/.,  and 

residue,  that  the  plaintiffs,  as  assignees,  as  mentioned  in  the  jeer's  interest 

declaration,  were  not  lawfully  possessed  of  the  said  goods  ?^®  ""^  ^'^*^ 

..  i-i    'or  "f>n-cora- 

and  chattels  m  the  declaration  mentioned,  and  upon  which  piiance  with 

last  mentioned  plea  issue  was  joined.     The  cause  was  tried  J,f*fe"p)^^°n* 
before  Lord  Denman  C.  J.  at  the  London  Sittings  after  brokers'  Act, 
Trinity  Term  last,  when  a  verdict  was  found  for  the  plain-  Jj^^  3  ^/^  • 
tiffs  for  1200/.  damages,  subject  to  be  reduced  to  405.  on  the  6th  section 
the  goods  sought  to  be  recovered  being  given  up  to  the  extends  to 
plaintiffs,  if  there  should  be  judgment  for  them;  and  sub-  Joans  of  nooney 
r  ,  .   .  ^   ,      A^  .  ,  '"  *"™«  not 

ject  to  the  opinion  of  the  Court  upon  a  special  case.  exceeding  lOiL 

The  case  stated  that  Newton,  before  and  at  the  time  of  ^*°*  ?*^ 

money  in  sums 

his  bankruptcy,  was  a  merchant  and  general  dealer,  resident  exceedmgio/., 

and  carrying  on  business  in  Bury  Street,  St.  Mary  Axe,  who  f  "ter^esrse^^"* 

amongst  other  things  had  dealings  in  plate  and  jewellery,  cured  by  the 

That  in  February  or  March,  1841,  he  became  embarrassed  goods,  are  pn>- 

in  his  circumstances,  and  on  or  about  the  14th  of  June  ^®^^***iy  ****^' 

.  2  &  3  Vict.  c. 

committed  an  act  of  bankruptcy,  upon  which  a  fiat  issued  37. 

against  him  on  the  22nd  day  of  June,  1841,  under  which 
the  plaintiffs  were  duly  appointed  assignees.  That  before 
Newton  became  bankrupt,  he  resorted  to  the  pledging  of 
divers  of  his  goods  constituting  his  stock  in  trade,  par- 
ticularly watches,  jewellery  and  diamonds,  and  on  the  evening 
of  Satarday  the  10th  of  April,  1841,  one  Spautf  then  being 
his  servant,  and  by  his  direction,  carried  out  several  parcels 
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of  silver  forks  and  spoons  for  the  purpose  of  pawning  each 
parcel  for  the  sum  of  10/.  That  he  took  the  said  parcels 
to  the  shop  of  the  defendant,  situate  in  Crown  Street* 
.  Finsbury,  where  the  defendant  carried  on  the  business  of  a 
pawnbroker,  and  oifered  to  John  Pawley,  then  being  the 
shopman  of  the  defendant,  one  of  the  said  parcels  of  forks 
and  spoons,  and  asked  him  to  advance  10/.  upon  the  pledge 
and  security  of  that  parcel.  That  the  said  Patoley  there- 
upon asked  the  said  Spaul  if  he  wanted  any  more  money, 
to  which  the  said  Spanl  replied  that  he  did  want  more 
money,  but  thought  it  was  not  customary  for  a  pawnbroker 
to  lend  more  than  10/.  to  one  person  in  one  day,  to  which 
the  said  Pawley  answered  that  he  would  lend  as  much  on 
the  same  kind  of  security  as  the  said  Spaul  wished. 

That  thereupon  Spaul  went  into  the  private  parlour  of 
the  defendant's  house,  which  adjoined  the  shop,  and  left 
with  Pawleif  three  packets  of  spoons  and  forks  without 
receiving  any  advance  of  money,  and  departed  from  the 
defendant's  house  for  the  purpose  of  procuring  more  plate 
from  the  said  Newton.  That  on  his  return,  the  said  Pawky 
received  the  said  additional  quantity  of  plate,  and  advanced 
to  him  1 15/.  upon  the  security  of  all  the  plate  so  brought 
to  the  defendant's  house  by  the  said  Spaul  according  to  the 
directions  of  the  said  Alexander  Levi  Newton.'  That  the 
said  Pawley  then  handed  to  the  said  Spaul  for  his  signature 
a  form  in  a  book,  partly  printed,  but  which  the  said  Pawley 
had  filled  up  in  the  words,  figures  and  letters  following, 
that  is  to  say,  '^31,  Crown  Street,  Finsbury.  I  have  this 
day  deposited  with  Mr.  A.  jittenborough  the  following 
goods,  viz.,  (here  followed  a  list  of  the  articles,)  to  be  held 
by  him  as  a  security  for  the  payment  of  the  sum  of  1 15/«, 
this  day  lent  by  him  to  me,  together  with  interest  thereon 
from  the  date  hereof  after  the  rate  of  \5  per  cent,  per  annum, 
till  payment,  and  should  Such  sum  of  1  \oL  and  interest  not 
be  paid  by  me  to  the  said  R.  Attenborough  by  the  lOtb  day 
of  October  next,  I  do  hereby  authorise  and  empower  the 
said   JR.  Attenboroughj    his    executors,   administrators   or 
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assigns,  to  sell  or  dispose  of  the  said  articles,  or  any  of  them, 
either  by  public  sale  or  private  contract,  and  out  of  the 
proceeds  thereof  to  pay  the  expenses  of  and  incidental  to 
such  sate,  and  retain  the  said  sum  of  115/.  and  interest 
tbereon  after  the  rate  aforesaid,  until  the  time  of  such 
retainer,  or  so  much  and  such  parts  thereof  respec- 
tively as  shall  remain  unpaid.  Dated  this  10th  day  of 
April,  1841.  Signed  John  Spaul,  3£,  Cumberland  Street, 
Hackney  Road." 

That  the  said  Pawley  also  delivered  to  the  said  Spaul  a 
paper  writing  in  the  following  form :  "  Lent  by  Richard 
AUenborough,  of  ^1,  Crown  Street,  Finsbury,  to  Mr.  John 
Spaul,  of  52y  Cumberland  Street,  Hackney  Road,  the  sum  of 
1 15/.  on  following  articles,  viz.  (enumerating  the  articles),  for 
six  months  from  this  date,  at  the  rate  of  15  per  cent  per 
annum.  10th  April  1841."  It  appeared  from  the  case  that 
there  were  various  other  dealings  afterwards  and  before  the 
commencement  of  this  action  between  the  said  Newton  and 
the  defendant  of  exactly  the  same  nature,  upon  each  of 
which  occasions  an  agreement  was  signed  similar  to  the 
agreement  set  forth,  and  a  like  memorandum  given  by 
Pawley  to  Spaul,  and  that  the  sum  of  974/.  lOs.  was  upon 
the  whole  advanced  by  the  said  defendant  to  the  said 
Newton  upon  the  security  of  the  articles  deposited,  some 
of  which  were  new,  and  others  of  them  secondhand^  and 
some  also  of  which  had  never  been  paid  for  by  the  said 
Newton,  but  had  been  sent  in  to  him  upon  approbation,  and 
were  sent  by  him  to  raise  money  upon  as  aforesaid  on  the 
following  day.  It  also  appeared  that  the  defendant  did  not 
make  entries  in  any  book  upon  any  of  the  dealings  above 
mentioned,  pursuant  to  the  provisions  of  s.  6  of  39  &  40 
Geo.  3,  c.  99}  nor  did  he  make  out  or  deliver  to  the  said 
Spaul  any  duplicate  or  memorandum  in  writing  in  confor- 
mity with  the  enactments  of  that  section^  or  comply  with 
the  requisites  thereof  in  anyother  particular,  but  that  the 
agreements  so  signed  as  above  mentioned  by  Spaul  were 
kept  or  entered  in  a  book  of  the  defendant  called  the 
High  Book,  that  is  to  say,  a  book  containing  blank  forms 
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of  such  agreements,  which  had  been  used  by  the  defendant 
for  about  two  years  previously  to  the  commencement  of  the 
action  in  all  cases  where  the  defendant  or  his  shopman 
Pawley  advanced  or  lent  money  beyond  the  amount  of  10/. 
upon  the  deposit  or  pledge  of  goods.  It  also  appeared 
that  the  house  of  the  defendant,  of  which  the  shop  formed 
a  part,  was  situate  at  the  corner  of  Crown  Street,  Finsbury, 
and  Long  Alley,  and  numbered  31,  Crown  Street,  Finsbury, 
and  No.  108,  LongAlley,  and  that  the  defendant  also  occupied 
the  house  No.  109»  Long  Alley,  adjoining  to  and  communi- 
cating internally  with  No.  108  and  with  the  said  shop;  that 
there  was  a  door  into  the  shop  in  Crown  Street,  Finsbury,  over 
which  there  was  written  "  Richard  AUenborough,  Licensed 
Pawnbroker,"  according  to  the  Pawnbrokers'  Act,  and 
another  door  into  the  shop  in  Long  Alley,  over  which  was 
a  similar  inscription.  That  to  the  house  No.  109  there 
was  an  outer  and  an  inner  door,  and  on  the  outer  door  a 
brass  plate  with  the  name  '*  Attenborough"  thereon,  and 
that  this  inner  door  had  a  brass  plate  with  the  words 
engraved,  "  Private  Office,  Money  advanced  on  the  Deposit 
of  Goods,"  and  that  the  rooms  in  the  upper  part  of  both 
the  houses,  as  well  as  the  back  part  of  the  premises,  were 
used  and  occupied  for  the  purpose  of  depositing  and  pre- 
serving articles  pledged  with  the  defendant  as  a  pawnbroker. 
That  on  the  6rst  of  the  above  mentioned  occasions,  when 
Spaul  weut  into  the  said  shop  of  the  defendant,  he  entered 
the  shop  from  the  entrance  into  Crown  Street,  and  when 
he  returned  to  the  defendant's  house  for  the  second  time  on 
the  same  evening  with  the  additional  quantity  of  plate,  and 
upon  which  occasion  the  defendant  advanced  the  \l5Las 
above  mentioned,  that  he  went  in  at  the  private  door  of  the 
defendant  in  Long  Alley,  and  that  on  every  subsequent 
occasion,  when  he  went  to  the  defendant  to  obtain  a  loan  of 
money  upon  the  said  goods  of  the  said  Ninr^on  as  aforesaid, 
he  entered  the  defendant's  premises  at  the  said  private 
door,  and  on  each  of  these  occasions  was  conducted  into 
and  remained  in  the  private  room  of  the  defendant  at  the 
back  of  the  said  shop,  and  on  each  of  these  occasions  was 
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directed  bj  the  defendaDt  that  he  could  upon  all  future 
occasions  of  visiting  the  defendant  for  the  same  purpose 
enter  at  the  same  private  door. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiffs,  as  Assignees,  are  entitled  to  recover  the  goods, 
or  any  part  of  them,  so  pledged  as  aforesaid.  And,  if  the 
Court  should  be  of  opinion  that  they  are  so  entitled,  the 
verdict  was  to  stand,  or  to  be  reduced  to  40«*  on  a  return  to 
the  plaintiffs  of  such  goods;  but,  if  the  Court  should  be  of 
opinion  that  they  are  not  so  entitled,  the  verdict  was  to  be 
set  aside,  and  a  verdict  entered  for  the  defendant. 

M.  Chambers  for  the  plaintiffs  (a).  The  loans  were 
made  by  the  defendant  in  his  character  of  pawnbroker. 
This  was  therefore  a  taking  of  goods  by  the  defendant  by 
way  of  pawn  or  pledge,  within  the  6th  section  of  the  Pawn- 
brokers' Act,  39  &  40  Geo.  3,  c.  99,  and  the  requisites  of 
that  section  should  have  been  complied  with,  in  order  to 
make  the  transaction  valid.  But  it  is  admitted  by  the  case 
that  this  has  not  been  done.  The  contracts  are  therefore  all 
void,  and  the  assignees  are  entitled  to  recover  in  trover: 
Fergu9son  v.  Norman  (b).  The  only  difference  between  that 
case  and  the  present  is,  that  there  the  sums  advanced  were 
all  under  10/.,  and  it  is  assumed  that  wherever  the  sum  lent 
on  pledge  exceeds  10/.,  the  case  is  altogether  out  of  the 
provisions  of  the  act.  But  this  is  not  so;  the  rate  of  profit 
which  pawnbrokers  are  permitted  to  take  is  fixed  by  the 
2d  section  of  the  act,  and  it  is  there  stated  to  be  in  lieu  and 
as  a  full  satisfaction  for  all  interest  due  and  charges  for 
warehouse  room.  The  provisions  of  that  section  extend 
to  pledges  on  which  sums  of  the  several  amounts  there  men- 
tioned, but  not  exceedmg  10/.,  have  been  lent;  but  the  limit 
of  10/.  was  intended  as  a  privilege  to  the  pawnbroker,  and 
does  not  dispense  with  the  pawnbroker's  obligation  to  com- 
ply with  the  provisions  of  the  6th  section,  where  the  sum 

(a)  Daring  the  Term  (June  6),      ton,  WilUamt  and  Coleridge  Js. 
before  Lord  Detiman  C.  J.,  PtUte-         (6)  5  Bing.  N.  C  76. 
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184S.  advanced  by  him  on  pawn  exceeds  10/.  The  30th  section 
provides,  **  that  nothing  in  that  act  contained  shall  extend 
to  any  person  who  shall  lend  money  to  any  person  upon 
pawn  or  'pledge  at  the  rate  of  5/.  per  cent,  per  annum 
interest^  without  taking  any  further  or  greater  profit  for  the 
loan  or  forbearance  of  such  money  lent."  Therefore,  where 
a  greater  profit  than  5/.  per  cent,  is  taken  by  a  pawnbroker 
upon  a  loan  of  whatever  amount  upon  pawn  or  pledge,  the 
provisions  of  the  statute  apply.  If  it  had  been  the  inten- 
tion of  the  legislature  to  limit  the  act  to  loans  of  sums  not 
exceeding  10/.,  there  would  have  been  an  express  provision 
to  that  effect  But  in  many  sections  of  the  act  there  is  no 
limit  to  the  sum  expressed.  (He  referred  to  sections  10, 
1 1, 12  and  13  of  the  act  in  support  of  this.)  There  is  there- 
fore nothing  to  shew  that  the  provisions  of  section  6  are  to 
be  confined  to  loans  not  exceeding  10/.  But  it  clearly 
appears  from  the  prior  statutes  that  similar  provisions  were 
ill  force  when  the  acts  contained  no  limit  to  the  sum  to  be 
advanced.  The  first  statute  is  the  1  Jac.  1»  c.  21,  which  is 
a  key  to  all  the  rest ;  the  term  pawnbroker  was  then  un- 
known, and  the  party  lending  money  on  pawn  of  goods 
was  termed  a  broker  simply.  The  object  of  the  legislature 
in  this  statute  and  the  subsequent  act,  the  30  Geo.^,  c.24, 
was  to  facilitate  the  recovery  of  stolen  property,  and  to 
prevent  fraud  by  parties  pledging  goods  to  which  they  had 
no  title.  The  7th  section  of  the  former  statute,  with  this 
view,  compels  the  broker  to  declare,  upon  demand  by  the 
owners  of  goods  purloined  or  stolen,  whether  the  same 
have  come  to  his  hands,  and  if  in  his  possession  to  shew 
the  same,  and  how  and  by  what  means  he  had  them.  And 
the  4th  section  of  the  latter  statute  requires  the  pawnbroker 
to  make  entries  of  goods  pawned,  and  to  give  duplicates  to 
the  parties  pawning.  But  neither  statute  contains  any  limit 
as  to  the  amount  to  be  lent  on  pledge ;  it  is  evident,  there- 
fore, that  the  provisions  of  these  statutes  applied  to  all 
loans  on  the  deposit  of  goods  by  way  of  pledge  to  what- 
ever amount     Prior  to -the  passing  of  the  next  act,  statute 
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24  Geo.  3,  c.  42,  pawnbrokers  could  not  take  more  than 
the  ordinary  legal  interest  upon  their  advances;  but,  besides 
the  interest,  they  were  in  the  habit  of  charging  a  sum  for 
warehouse  room,  which  was  either  matter  of  agreement  at 
the  time  of  the  loan,  or  else  was  such  sum  as  a  jury,  upon 
action  brought  for  recovery  of  the  pledge,  on  tender  of  the 
principal  and  interest  and  warehouse  room,  should  think 
reasonable.  But  it  appears  from  the  preamble  to  this 
statute  that  juries  were  in  the  habit  of  giving  sums  so  in- 
adequate to  the  real  expenses,  that  business  could  not  be 
carried  on  agreeably  to  such  verdicts  with  profit  to  the 
pawnbroker.  The  statute  therefore  enabled  the  pawn- 
broker to  take  large  interest,  on  the  loans  of  small  sums  of 
money,  as  a  boon,  but  it  did  not  free  him  from  the  obliga- 
tion of  complying  with  the  requisition  of  the  prior  statutes 
in  all  cases  where  he  had  lent  money  on  the  pledge  of 
goods,  because  the  mischief  intended  to  be  provided  against, 
namely,  the  •  raising  money  on  goods  stolen,  or  pledged 
without  the  authority  of  the  owners,  would  be  as  likely  to 
occur  in  the  case  of  advances  exceeding  10/.  as  of  smaller 
loans.  In  the  present  case,  the  goods  were  pledged  in  the 
name  of  Spaul,  not  of  the  real  owner,  and  part  of  them 
had  been  only  sent  to  the  bankrupt  for  approbation,  and 
never  paid  for,  so  that  the  very  mischief  contemplated  by 
the  statute  has  taken  place  here. 
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Sir  W.  W.  Folleti  S.  G.  contrA.  The  question  turns 
upon  the  true  construction  of  stat.  2  &  3  Fict,  c.  37-  The 
dealings  between  the  defendant  and  the  bankrupt  were 
contracts  for  the  loan  or  forbearance  of  money  above  the 
sum  of  JO/.,  within  the  meaning  of  the  1st  section  of  that 
statute,  and  are  therefore  valid  notwithstanding  the  rate  of 
interest  taken  exceeded  5L  per  cent.  There  is  nothing  in 
the  particular  facts  of  this  case  to  take  it  out  of  the  opera- 
tion of  that  statute.  The  mere  fact  of  the  defendant  being 
a  pawnbroker,  and  that  the  loan  was  made  on  the  deposit 
of  goods  by  way  of  pledge,  can  make  no  difference.     It 
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differs  totally  from  that  class  of  cases  where  the  advances 
have  been  split  into  sums  of  10/.,  and  it  has  been  a  ques- 
tion for  the  jury,  whether  this  was  so  done  colourably  for 
the  purposes  of  obtaining  pawnbroker's  interest  But  here 
the  advances  were  all  far  above  the  limit  to  which  the  pro- 
visions of  the  Pawnbrokers'  Act  apply.  The  acts  which 
have  been  referred  to  on  the  other  side  are  not  now  in  force; 
of  these  the  important  one  is  statute  30  Geo.2,  c.  24.  The 
provisions  with  respect  to  duplicates  in  that  statute  are 
repealed,  and  all  its  provisions  are  applicable  to  advances 
in  small  sums,  and  the  preamble  of  stat.  24  Geo.  S,  c.  42, 
recites  it  as  applying  to  loans  not  exceeding  10/.  This  and 
the  succeeding  statutes  enable  pawnbrokers  to  take  higher 
interest  than  51.  per  cent,  upon  advances  not  exceeding  10/., 
but  subjects  them  to  certain  regulations.  Looking  at  the 
6th  section  of  stat.  39  &  40  Geo.  3,  in  reference  to  the  2  & 
3  Vict.  c.  37,  it  appears  that  persons  lending  money  on  the 
deposit  of  goods  by  way  of  pledge  in  sums  not  exceeding 
\0l.,  and  taking  the  interest  allowed  by  the  act,  are  bound 
to  comply  with  its  provisions,  but  that  these  do  not  apply  if 
legal  interest  only  is  taken,  whatever  the  amount  advanced. 
Therefore,  before  the  statute  of  the  2  &  3  Vict.  c.  37,  ad- 
vances above  10/.  were  not  within  the  Pawnbrokers'  Act, 
if  legal  interest  only  were  taken,  and  otherwise  void  alto- 
gether ;  and  since  the  statute  such  advances  are  not  within 
the  Pawnbrokers'  Act,  although  usurious  interest  be  taken. 
Therefore  every  advance  of  above  10/.  upon  a  deposit  of 
goods  by  way  of  pledge  is  now  without  the  Pawnbrokers' 
Act,  whatever  rate  of  interest  may  be  taken ;  but  the  sta- 
tute 2  &  3  Vict.  c.  37,  leaves  the  case  of  the  advance  of 
money  on  pledges  in  sums  not  exceeding  10/.  to  be  dealt 
with  by  the  law  as  it  stood  before ;  if  usurious  interest  is 
taken,  the  provisions  of  the  Pawnbrokers'  Act  must  be 
complied  with.  The  word  profit  in  the  2d  section  of  the 
Pawnbrokers'  Act  means  something  beyond  interest  for 
money,  and  all  the  sections  of  the  act  shew  this  to  be  con- 
fined to  advances  not  exceeding  10/.    Thus  section  17  au- 
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tborises  the  sale  of  pledges  deemed  to  be  forfeited,  and 
enacts  that  all  goods  and  chattels  which  shall  be  pawned 
or  pledged  shall  be  deemed  to  be  forfeited,  and  maj^  be 
sold  at  the  expiration  of  a  year.  It  then  directs  that  certain 
regulations  shall  be  observed  on  the  sale  of  pledges  on 
which  a  sum  above  10s.  but  not  exceeding  10/.  has  been 
advanced,  but  is  silent  as  to  the  rest.  If  the  construction 
contended  for  on  the  other  side  is  correct,  these  regulations 
would  not  apply  to  the  case  of  the  sale  of  pledges,  on 
which  a  larger  sum  than  10/.  had  been  advanced.  Again, 
the  words  ''  principal  money  and  profit  aforesaid/'  in  the 
£0th  section,  are  clearly  only  applicable  to  the  same  ex- 
pression in  the  2d  section,  and  must  be  confined  to  the 
profit  allowed  to  be  taken  upon  advances  not  exceeding 
10/.  In  Fergusson  v.  Norman  {a)  the  defendant  claimed  to 
retain  the  goods  on  pledge  for  securing  more  than  legal 
interest,  without  having  complied  with  the  provisions  of  the 
Pawnbrokers'  Act.  Coltman  J.  there  says,  ''The  defend- 
ant must  be  considered  to  have  received  the  goods  as  a 
pawnbroker.  Now  a  pawnbroker  is  a  person  who  lends 
money  on  usurious  interest  and  on  interest  that  prim&  facie 
would  be  illegal."  But  taking  more  than  5/.  per  cent,  is 
not  now  an  illegal  act ;  nor  since  the  statute  of  2  &  3  VicL 
c.  37,  is  a  contract  to  pay  15/.  per  cent,  on  a  loan  of  more 
than  10/.  prim&  facie  illegal ;  nor  is  it  requisite  to  protect 
such  a  transaction  by  shewing  that  the  party  to  it  was  a 
pawnbroker,  and  that  he  had  complied  with  the  Pawnbro- 
kers' Act,  and  unless  the  contract  is  invalid  the  defendant 
is  clearly  entitled  to  the  possession  of  goods.  [Patteson  J. 
referred  to  the  case  of  Tregoning  v.  Attenborough  {a).'] 
There  the  contract  was  illegal. 
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Af .  Chambers  in  reply.  The  provisions  in  the  24  Geo.  3, 
c  42,  and  the  subsequent  acts  which  regulate  the  rates  of 
profit  to  be  taken  on  advances  by  pawnbrokers  not  exceed- 
ing 10/.,  refer  only  to  those  cases  where  the  parties  pledging 

(a)  5  Bing.  N.  S.  76.  (h)  7  Bing.  97. 
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had  a  summary  remedy,  under  the  30  Geo.  %  c.  £4,  a.  10, 
for  the  redemption  of  their  goods,  on  payment  of  the  prin* 
cipal,  interest  and  warehouse  room,  but  the  6th  section 
extends  to  all  advances  by  a  person  assuming  to  act  as  a 
pawnbroker.  The  1st  section  of  the  2  &  S  Vict.  c.  37. 
does  not  apply  to  pawnbrokers,  and  the  proviso  in  the  3d 
section  expressly  guards  against  the  interference  of  the  sta- 
tute with  the  acts  for  regulating  pawnbrokers.  This  is  a 
pawnbroking  transaction,  and  the  neglect  to  comply  with 
the  provisions  of  the  6th  section  of  the  act  renders  the  con- 
tract illegal,  the  defendant  being  a  pawnbroker.  The  £  & 
3  FicL  renders  valid  contracts  of  loan  though  more  than 
5l.  per  cent,  may  be  taken  for  the  interest,  but  if  more 
than  5L  per  cent,  is  taken  on  the  deposit  of  goods  by  way 
of  pledge  by  a  pawnbroker,  he  must  comply  with  the  pro- 
visions of  the  6th  section  of  the  Pawnbrokers'  Act. 


Cur.  adv.  vult 


Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court  as  follows : — This  was  an  action  of  trover,  by  the 
assignees  of  a  bankrupt  against  a  pawnbroker,  to  recover 
valuable  articles  pledged  with  defendant  by  the  bankrupt, 
before  his  bankruptcy  in  1841,  on  loans  of  more  than  10/., 
reserving  more  than  5/.  per  cent,  interest,  but  without  enter- 
ing them  in  a  book,  in  conformity  with  stat.  39  8c  40  Geo,  3, 
c.  99,  8. 6. 

The  plea  was,  that  plaintiff  was  not  possessed.  A  spe- 
cial case  was  stated  for  the  opinion  of  this  Court,  but, 
though  it  contained  some  other  particulars,  the  single  fact 
above  mentioned  was  alone  sufficient  to  raise  the  questions 
of  law  which  were  argued  before  us  as  to  the  application 
to  that  fact  of  statutes  39  &  40  Geo.  3,  c.  99  and  2  8c  3  Vict. 
c.  37. 

The  former,  usually  called  the  Pawnbrokers*  Act,  follow* 
ing  statutes  30  Geo.  2,  c.  24  and  24  Geo.  3,  c.  42,  allows 
pawnbrokers  20/.  per  cent,  interest  on  goods  pawned.    All 
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these  acts  prescribe  the  rate  of  interest  on  certain  loansi 
the  scale  not  rising  above  10/.,  as  if  it  was  uniformly 
assumed  that  a  larger  sum  could  never  be  borrowed  at 
one  time,  at  least  of  a  pawnbroker,  on  a  pledge  of  goods. 
Some  other  enactments  may  indeed  raise  an  argument  that 
this  limitation  was  not  intended,  but  we  think  all  question 
on  this  point  is  removed  by  the  judicial  construction  which 
the  act  has  received  from  Lord  Tenterden  in  Cowie  v.  Har^ 
ra(a),  and  from  the  Court  of  Common  Pleas  in  Tregoning 
V.  Atttnborough(b).  Conformably  with  these  decisions^  we 
hold  that  the  Pawnbrokers'  Act  does  not  apply  to  loans  of 
more  than  10/.  Then  the  loan  being  such  as  the  usury 
laws  declare  void^  the  question  arises  whether  it  is  pro- 
tected by  2  &  3  Vict.  c.  37.  We  have  fully  considered  that 
act,  with  all  those  that  have  preceded  it,  namely,  3  8c  4 
WtlL  4,  c.  98,  s.  7»  which  repealed  the  usury  laws  as  aifect- 
ing  bills  and  notes  made  payable  at  three  months,  or  which 
had  only  three  months  to  run,  and  7  Will.  4  &  1  Vict-^ 
which  extended  the  term  of  three  months  to  twelve.  The 
act  now  under  consideration  extended  these  provisions  to 
loans  without  bills  or  notes.  Two  later  statutes  have  pro- 
longed its  operation  to  the  1st  of  next  July,  but  they  supply 
no  argument  on  this  point.  The  act  of  2  &  3  Vict,  was  in 
force  at  the  time  of  the  transactions  now  under  our  consi- 
deration, and,  without  entering  into  a  lengthened  discussion 
of  all  that  may  be  urged  on  either  side  as  to  the  probable 
intention  of  the  legislature,  we  hold  that  the  loans  in  ques- 
tion are  within  the  protection  of  that  act,  and  that  during 
its  continuance  usurious  loans  without  real  security  are 
lawful.  The  Court  of  Exchequer  pronounced  the  same 
opinion  in  the  late  case  of  Turquand  v.  Mosedon  (c).  We 
entirely  agree,  feeling  the  words  of  the  enactment  too 
strong  to  be  overcome.  Our  judgment  must  therefore  be 
for  the  defendant. 

Judgment  for  defendant. 
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(a)  Moody  &  M.  141.        (J>)  7  Bing.  97.        (t)  7  M.  &  W.  504. 
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Saiurdas^j  The  QuBBN  V.  PbEECB. 

June  S4M. 

The  Court  of  XHIS  was  a  rule  for  an  information  in  the  nature  of  a  quo 
wilfnotiniu    warranto,  against  Richard  Malthias  PreecCf  to  shew  by 

discretion         ^hat  authority  he  held  the  office  of  mayor  of  the  borough 

grant  a  rule  ^ 

for  no  infor-     of  Caernarvon* 

mation  in  the        The  two  grounds,  stated  in  the  rule  nisi,  on  which  reli- 

natoreofa  ^  rw^         -»»     « 

quo  warranto    ance  was  placed,  were,   1.  That  mr.Preece  was  not  duly 

mayorVf  a       elected  an  alderman  of  the  said  borough  (the  grounds  of 

borough,where  which  objection  were  stated  at  length,  but  which  it  is  un- 

objecdon  to^     necessary  to  report).     2.  That  Mr.  Preece  did  not,  within 

bis  title  is  that  (he  time  limited  by  the  statute,  take  upon  himself  the  office 

he  was  unduly  .        . 

elected  aider-   of  mayor,  or  make  the  declaration  m  that  behalf  required 

man,  such         j^    the  sUtute. 
election  bav-        "^ 
ing  taken 

SariwdTe  Sir  W.  W.  FolleU  S.  G.  and  Kel/y  shewed  cause,  and 

months  before   took  a  preliminary  objection,  that,  as  regarded  the  first  objec- 

moved  for;       ^ion,  the  rule  nisi  did  not  comply  with  the  Reg.  Gen.  H.  T. 

there  being  no  7  &  g  Qeo*  4,  by  which  it  is  ordered,  "  that  from  hence- 

special  cir-  ; 

cumstances       forth  the  objection  intended  to  be  made  to  the  title  of  the 

to  induce  the  defendant  shall  be  specified  in  the  rule  to  shew  cause/' 
Court  to  mter-  '^  ' 

fere.  and  that  no  objection  not  so  specified  shall  be  raised  by 

of  his  elec-       ^^^  prosecutor  without  special  leave.     The  objections  here 

tion/'  within     taken  are  to  the  title  of  the  defendant  as  alderman.     They 
five  days  of  ....  ....  ■ 

which  the         ^^Jt  or  may  not,  be  objections  to  his  title  as  mayor,     it 

mayor  elect  is  j^^g  q^^  appear  on  the  face  of  the  rule  that  the  qualifica- 
required,  b?        ,  \"^  ... 

6  &  7  Will,  4y  tion  on  which   he  was  elected  mayor  was  his  qualification 

to*' accept'  *^  alderman.  The  mayor  may  be  elected  from  the  coun- 
such  office,  by 

making  and  subscribing  the  declaration/'  means  notice  acquired  either  bv  being  present 
at  the  election,  or  by  official  notification ;  where,  therefore,  it  appeared  that  the  party 
elected  had  no  notice  of  either  of  these  descriptions,  but  had  received  information  of 
his  election  in  a  private  manner,  it  was  held  that  he  was  not  bound  to  subscribe  the 
declaration  within  five  dajrs  of  being  so  informed. 

Where  a  quo  warranto  is  applied  for  against  a  mayor,  the  ground  specified  in  the  rule 
nisi  being  that  he  was  unduly  elected  alderman,  this  is  not  such  a  statement  of  objec- 
tion as  to  be  defective  under  the  rule  H.  T.  7  &  8  Geo.  4  that  **  the  objection  intended 
to  be  made  to  the  title  of  the  defendant  shall  be  specified  in  the  rule  to  shew  cause," 
if  it  appear  fnim  the  affidavits  that  his  tide  as  mayor,  which  is  challenged,  was  founded 
upon  bis  title  as  alderman. 
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cillors :  5  &  6  Will.  4,  c.  76»  8.  49-  [Lord  Denman  C.  J. 
The  Court  can  look  at  the  affidavits,  to  see  whether  the 
objection  taken  in  the  rule  is  really  pointed  at  the  defend- 
ant's title  as  mayor.]  At  all  events  this  Court,  in  the  exer- 
cise of  its  discretionary  power,  will  consider  this  application 
as  made  too  late.  The  provisions  of  7  Will.  4  &  1  Vict. 
c.  78«  8.  23,  limit  applications  for  quo  warranto  informa- 
tions to  twelve  calendar  months.  Mr.  Preece  is  therefore 
irremoveable  from  his  office  of  alderman.  Clearly  this 
statute  ought  in  principle  to  extend  to  his  office  of  mayor 
also,  otherwise  this  absurdity  must  follow,  that  he  will  be 
remitted  from  his  office  of  mayor  to  that  of  alderman  by 
the  force  of  those  very  arguments,  which  shew  that  his 
election  as  alderman  is  invalid.  It  is  true  that  in  Rex  v. 
Siokes{a)  (under  the  statute  of  32  Geo.  3,  c.  58,  s.  1,  which 
fixed  six  years  as  the  limitation),  the  Court  made  the  rule 
absolute  for  a  quo  warranto  for  exercising  a  derivative 
office  upon  a  defect  of  title  to  the  first,  which  was  of  more 
than  six  years'  standing.  But  the  case  does  not  appear 
to  have  proceeded  farther,  and  cannot  be  regarded  as  a 
precedent  controlling  the  discretion  which  this  Court 
possesses:  Rex  v.  Siacey{b),  Rex  v.  Brookes {c),  Reg.  v. 
Hodson{d). 

As  to  the  second  point,  the  facts  appear  from  the  affida- 
vits to  be  these :  that  Mr.  Preece  was  elected  mayor  on  the 
gth  November,  1842,  being  at  that  time  in  London;  that 
on  or  about  the  1  Ith  of  November,  while  still  in  London, 
be  was  informed  by  letters  from  bis  family  in  Caernarvon 
of  the  fact  of  his  election  ;  that  he  returned  to  Caernarvon 
on  the  22d,  and  had  no  other  notice  of  his  election  until 
the  25th,  when  it  was  formally  notified  to  him  by  the  town 
clerk,  and  he  made  the  declaration  on  the  28th.  Under 
these  circumstances  it  cannot  be  said  that  he  "  had  notice" 
of  his  election,  within  the  meaning  of  5  8c  6  WUL  4,  c  76, 
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8.  5\,  UDtil  the  25th,  and  consequently  the  declaration  is 
in  time. 


Jervis  and  WeUby  contri. 


Cur,  adv.  vuU. 


Lord  Denman  C.  J.,  on  a  subsequent  day  in  this  Vaca- 
tion (June  27)i  delivered  the  judgment  of  the  Court  as  fol- 
lows : — The  first  objection  to  Mr.  PreeceU  title  was,  that  he 
did  not  accept  his  office  within  the  five  days  "  after  notice*' 
required  by  the  5ist  section  of  the  5  8c  6  H'ill.  4,  c.  16,  and 
that  therefore  his  election  became  void.  The  notice  was 
argued  on  one  side  to  mean  no  more  than  the  declaration 
of  the  result  of  the  election,  which  (it  was  said)  all  persons 
elected  are  bound  to  know ;  on  the  other  hand  it  was  said 
to  mean  nothing  less  than  a  formal  notification  by  some 
proper  authority.  The  fact  lay  between,  defendant  having 
been  in  London  on  the  9th,  when  the  election  took  place, 
and  from  that  time  till  the  22d>  when  he  returned  to  Caer- 
narvon and  took  the  oath  of  office  within  the  five  days ; 
but  he  was  in  the  meantime,  while  in  London,  made  aware 
by  family  letters,  and  the  congratulations  of  friends  whom 
he  casually  met,  but  not  from  any  official  source,  that  he 
was  elected.  We  are  of  opinion  that  casual  information  is 
not  sufficient,  and  that  before  an  elected  officer  can  be 
visited  with  the  heavy  penalties  imposed  for  neglecting  to 
accept  his  office,  he  must  have  regular  notice  of  bis  own 
election,  either  by  being  actually  present  when  it  is  an* 
nonnced,  or  by  being  apprised  of  the  fact  by  some  official 
authority.  But  the  validity  of  this  election  is  challenged 
on  another  ground,  namely,  that  he  was  not  well  elected 
alderman,  and  had  been  elected  mayor  as  such  alderman ; 
but  his  election  to  the  former  office  had  taken  place  more 
than  twelve  months  before  this  rule  was  moved  for ;  it  was 
admitted,  therefore,  that  no  application  could  then  have 
been  made  to  remove  him  from  his  office  of  alderman  by 
virtue  of  7  WilL  4  &  1  Vict.  c.  78,  s.  23,  and  that  if  re- 
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moved  from  the  office  of  mayor  he  would  still  remain  a         1843. 

good   alderman ;  and   this    acquiescence    by   the   present      ^^^^'^'^^ 

1  J   .       ,.    L  ,j  J  .         The  Queen 

relator^  and  by  all  the  world,  was  urged  as  a  reason  why,  9. 

in  the  exercise  of  our  discretion,  we  should  refuse  to  inter-  Preecb. 
fere  by  information  against  him.  To  meet  this  objection, 
the  case  of  Rex  v.  Stokes  (a)  was  relied  on.  That  was 
decided  on  the  ist  and  3d  sections  of  32  Geo.  3,  c.  58,  the 
latter  of  which  protected  parties  from  impeachment  by  quo 
warranto,  by  reason  of  any  defect  of  title  in  the  person 
electing,  nominating,  swearing  them  into  office,  or  admitting 
them,  if  such  last  named  person  had  been  ten  years  de  facto 
and  with  title  unquestioned  in  his  office ;  and  this  section 
was  held  not  to  apply  where  the  defect  was  in  the  title  of 
the  party  himself  to  a  former  office,  which  formed  in  part 
his  qualification  to  that  in  question ;  at  least,  this  was  held 
so  doubtful,  that  the  rule  was  mjide  absolute.  No  further 
proceedings  in  the  case  are  reported ;  nor  do  we  find,  upon 
inquiry,  that  the  point  ever  came  for  final  decision  before 
the  Court  upon  the  record.  It  cannot  be  denied  that 
there  is  a  strong  analogy  between  that  case  and  the  present; 
and  in  a  case,  in  which  we  had  a  less  free  discretion  to  ex- 
ercise than  in  the  granting  or  refusal  of  a  quo  warranto,  it 
might  properly  bind  us.  But  upon  consideration  we  think 
that  we  shall  best  advance  the  policy  of  the  modern  statutes, 
and  preserve  the  peace  of  municipal  bodies,  by  refusing  to 
make  the  rule  absolute,  [t  seems  to  us  highly  objection- 
able, that  the  title  which  has  not  been  questioned,  and 
cannot  be  questioned,  to  the  inferior  office,  should  be  im- 
peached at  a  subsequent  period,  when  the  title  to  a  higher 
office  has  been  built  upon  it|  and  that  there  is  an  absurdity 
in  ousting  a  mayor,  because  he  was  not  a  good  alderman, 
who  upon  his  ouster  must  immediately  be  remitted  to  his 
office  of  alderman,  and  cannot  be  disturbed  in  it.  It  is 
certainly  just,  that  objections  intended  to  be  made  should 
be  brought  forward  promptly,  while  the  facts  are  recent 
and  easily  capable  of  proof  or  explanation;  and  it  con- 

(a)  SMau.  &S.  71. 
VOL.  1. —  D.  M.  M 
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1843.        tributes  neither  to   the  independence  of  the  otRtet,  not 
to  the  harmony  of  corporations,   if  such  objections  are 
V.  allowed  to  be  kept  m  reserve,  and  brought  forward  m  ease 

Prebce.  jj^g  conduct  of  the  officer  is  displeasing  to  the  objector,  or 
he  aspires,  as  he  has  a  right  to  do,  to  some  higher  office. 
No  inconvenience  can  result  to  others  from  the  present 
major  retaining  his  office,  as  the  1st  section  of  the  7  Will.  4 
8c  1  Vict.  c.  78,  makes  him  a  good  presiding  officer  dt  all 
corporate  meetings  for  election  of  others,  at  which  the 
mayor  ought  to  preside ;  nor  could  any  benefit  result  from 
the  rule  being  made  absolute,  as  no  judgment  of  ouster 
could,  with  the  utmost  diligence,  be  obtained  against  him, 
till  within  a  very  few  days  of  the  expiration  of  bis  year  of 
office. 

Upon  these  grounds,  therefore,  We  think  this  rule  ought 
to  be  discharged. 

Rule  discharged. 


SirAtJGtJSTtJS  Brydges  He^jnikeR,  Baronet,  and  others 
V.  Lionel  Wigg,  Neriah  WigG,  the  elder,  Neriah 
WiGG,  the  younger,  Herbert  Wigg,  and  Edward 
Wigg. 

Debt  on  a  bond,  dated  the   10th  January,   1837,  for 
June  ^ird.     ^OOOL    The  defendants  set  out  the  bond  on  oyer,  the  con- 
In  an  ordinary  dition  of  which    was  for   payment  by  the  defendants  of 
count"hrfi'r8t    ^^^'*  ^°  ^^^  plaintiffs,  with  interest  for  the  same  at  and 
item  of  the 

debit  side  is  discharged  by  the  first  item  on  the  credit  side.  But  where  the  plaintiffs 
were  bankers,  and  one  of  the  defendants  upon  opening  an  nccount  with  them  nad  bor* 
rowed  of  them  1000/.,  for  which  he,  together  with  the  other  defendants,  became  bound 
to  the  plaintiffs,  with  a  condition  for  repaymetit  with  interest  by  a  certain  day,  and 
continued  afterwards  to  pay  in  and  draw  out  money  upon  the  usual  footing  of  a 
banker's  accouut;  and  the  first  sum  entered  to  his  debit  on  the  account  was  partly 
made  up  of  the  1000/.,  to  secure  which  the  bond  had  been  given.  Heldf  on  a  pleft  of 
solvit  post  diem,  that  the  bond  was  not  satisfied  by  sums  subsequently  paid  in  exceed- 
ing in  amount  the  1000/.,  it  not  being  the  intention  of  the  parties  that  the  first  item  of 
the  debit  side  should  be  reduced  by  the  first  item  of  the  credit  side,  but  that  the  bond 
should  stand  to  secure  the  plaintiffs  against  such  advances  as  they  should  from  time  to 
time  make  to  the  defendant. 


TRINITY  VACATION,  VI  VICT.  161 

after  the  rate  of  5/.  per  cent,  per  annunii  od  or  before  184S. 
the  6th  day  of  April  then  next  ensuing,  and  pleaded, 
Ist,  non  est  factum ;  Snd,  payment  after  the  said  6th  day 
of  April  in  said  condition  mentioned,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  ft8th  day  of 
September,  1897^  of  the  said  sum  of  1000/.|  together  with 
all  interest  then  due  thereon. 

The  cause  came  on  to  be  heard  before  Lord  Denman 
C.  J.,  at  the  sitting  after  Michaelmas  Term,  1841,  when 
a  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion 
of  the  Court  upon  a  case,  of  which  the  material  facts  are 
as  follow : 

The  plaintiffs  were  trustees  of  the  East  of  England 
Bank,  and  had  a  branch  establishment  at  Saxmundham,  in 
Suffolk.  Lionel  Wigg,  the  principal  debtor,  before  open* 
ing  any  account  with  the  plaintiffs,  had  an  account  with 
the  National  Provincial  Bank  at  Halesworth,  and  owed 
them  a  balance.  He  applied  to  the  plaintiffs,  through  their 
manager  of  the  Saxmundham  branch  of  their  bank,  for  a 
credit  of  1000/.,  which  he  said  he  wanted  to  pay  off  the 
balance  at  the  other  bank.  He  had  previously  requested 
an  advance  of  8000/.  The  plaintiffs  declined  to  advance 
the  2000/.,  but  offered  to  advance  him  1000/.  on  his 
giving  sureties  to  that  amount.  He  said  his  father,  Neriah 
Wigg  the  elder,  and  his  brothers,  the  other  defendants, 
had  agreed  to  join  him  in  the  bond  which  be  and  one  of 
the  other  defendants  (Herbert  Wigg)  executed  on  the  10th 
January.  The  other  defendants  executed  it  on  the  12th 
of  the  same  month. 

Lionel  ffigg  paid  into  the  plaintiffs'  bank  the  several 
sums  of  85/.  on  the  Srd  January,  196/.  105.  on  the  7tb, 
S5l.  5s.  on  the  11th,  and  102/.  on  the  12th. 

On  the  10th  he  drew  a  check  on  the  plaintiffs'  bank  in 
favour  of  the  National  Provincial  Bank  for  1294/.  Gs.  in 
the  name  of  Riches^  which  was  paid  at  the  branch  of  the 
plaintiffs'  bank  at  Halesworth,  on  the  11th,  to  the  National 
Provincial  Bank. 

M  2 
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It  did  not  appear  that  after  this  period  Lionet  Wigg 
J""^^"*"       kept  any  longer  an  account^  or  had  any  further  transactions 
V.  with  the  National  Provincial  Bank,  but  down  to  the  18th 

September^  1840,  he  continued  to  keep  a  banking  account 
with  the  plaintiffs. 

A  pass  book  was  kept  between  the  plaintiffs  and  Lionel 
^igg»  in  which  the  payments  made  by  him  were  entered 
to  his  credit,  and  the  checks  drawn  by  him  were  entered 
to  his  debit. 

The  commencement  of  the  account  in  the  pass  book 
was  as  follows : — 

The  East  of  England  Bank,  Saxmundham,  in  account  with 
Mr.  Lionel  Wigg. 


1837. 

£ 

f.  d. 

1837. 

£    *.  d. 

Jan.  3, 

By  Cash  . 

.       85 

0  0 

Jan 

.12, 

To  Riches   .  1S94    6  0 

r, 

Ditto     . 

.     196 

10  0 

IS, 

Moore    .      «0  16  0 

11, 

Ditto      . 

.      35 

5  0 

ir, 

Richardson    16  13  6 

12, 

Ditto     . 

.      72 

0  0 

19, 

Coleman       59     0  0 

Ditto      . 

.       30 

0  0 

Riches    .    100    0  0 

ir, 

Ditto     • 

.     449 

0  0 

26, 

Ditto      . 

.       68 

0  0 

In  the  pass  book  and  ledger  no  distinction  was  made 
between  cash  and  bills,  but  bills  not  due  were  entered  as 
cash.  The  first  rest  in  the  account  in  the  pass  book  and 
ledger  was  on  the  5th  April,  ISSl,  when  a  sum  was 
charged  for  interest.  This  latter  sum  included  interest  on 
the  daily  advances  in  the  usual  way,  and  also  the  amount 
of  discount  on  the  bills  paid  in  by  Lionel  Wigg  and  en- 
tered in  the  pai,s  book  and  ledger  as  cash,  (such  discount 
being  computed  from  the  day  at  which  the  bills  were  paid 
in  until  they  became  due). 

There  were  similar  rests  and  charges  for  interest  and 
discount  as  before  mentioned  every  April  and  October 
during  the  whole  time  that  the  account  was  running. 

On  some  occasions  (bills  being  entered  as  cash  in  man- 
ner aforesaid)  the  balance  appeared  in  the  ledger  and  pass 
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book  to  be  in  favour  of  Lionel  Wigg  to  an  amount  ex-        1843. 
ceeding  the  whole  amount  payable  for  discount  since  the     „ 
preceding  rest.  v. 

The  balance  due  from  him  at  the  time  of  his  failure  '^^' 

and  the  close  of  his  account  on  the  18th  September,  1840, 
was  1505/.  175.  lid,,  which  sum  remains  due  to  the  bank. 
The  total  amount  of  monies  received  from  him  by  the 
bank  from  time  to  time  during  the  account  exceeded 
IfigfiOOl.  More  than  1000/.  had  been  entered  to  his 
credit  before  the  expiration  of  the  month  of  January  in 
which  the  bond  was  given,  and  more  than  1700/.  before 
the  first  rest  on  the  5th  of  the  following  April. 

In  September,  1840,  the  defendants,  Lionel  fVigg  and 
Herbert  Wigg,  came  to  the  plaintiffs'  bank,  and  Herbert 
Wigg  said,  in  Lionel  Wigg^s  presence,  that  he  hoped  the 
bank  would  not  stop  his  brother  Lionel,  as  the  bank  had 
the  security  of  the  bond  for  1000/.,  but  the  manager  of  the 
bank  replied,  that  the  account  could  not  go  on.  The  ac- 
count then  ceased.  In  the  October  following  the  defend- 
ants, Neriah  Wigg  and  Edward  Wigg,  called  at  the  bank, 
they  said  they  were  aware  they  were  liable  to  pay  1000/. 
on  their  bond,  but  they  hoped  the  bank  would  not  press 
very  hard,  but  wait  two  or  three  years.  The  manager 
said,  '*  certainly  there  would  be  no  objection."  They  said, 
"  the  sooner  we  can  settle  the  better,  as  the  interest  is 
ruuning." 

On  the  7th  November  following,  Neriah  Wigg  wrote  to 
the  manager  of  the  plaintiffs*  bank  the  following  letter. 

"  Thomas  Mayhew,  Esq. 

«  Sir — You  will  oblige  me  by  informing  me  the 
amount  of  the  bond,  and  interest  upon  the  same,  charged 
to  me  and  brothers,  by  return  of  post. 

Wangford,  **  I  am,  Sir,  yours  respectfully, 

Nov.  7,  1840.  "  Neriah  Wigg^ 

To  which  Mr,  Mayheto,  the  manager,  returned  the  follow* 
ing  answer. 
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"  East  of  England  Bank,  Sasmandbam, 
'*  Nor.  9,  1840. 

''  Sir — 1  have  received  your  letter  of  the  7tb  instant*  in 
answer  to  which  I  beg  to  nvty,  that  the  amount  of  the  bond 
is  1000/.,  and  the  interest  thereon  193/. 

"  Mr.  Neriah  Wigg.  *'  Thomas  Mayhew." 

The  amount  of  principal  and  interest  then  due  on  the 
bond,  supposing  it  not  to  have  been  paid,  was  119S/. 
After  the  date  of  this  letter  Neriah  fVigg  called  at  the  bank 
again,  and  said  he  was  aware  be  was  liable  for  principal, 
but  he  was  doubtful  whether  he  was  liable  for  interest. 

At  the  trial  it  was  contended  by  the  defendants*  counsel, 
that  the  payments  into  the  bank  made  by  Lionel  Wigg 
from  time  to  time  had  discharged  the  bond,  and  those 
payments  proved  the  plea  of  payment,  but  the  plaintiffs' 
counsel  contended  that  the  whole  principal  and  interest 
secured  by  the  bond  remained  due  upon  it. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plea  of  payment  was  proved  by  the  facts  above  stated ; 
if  the  Court  should  be  of  opinion  that  the  plea  of  payment 
was  not  proved,  then  the  verdict  to  stand  for  the  plaintiffs 
on  that  plea  as  aforesaid.  But,  if  the  Court  should  be  of 
a  contrary  opinion,  then  a  verdict  on  that  plea  to  be  en** 
tered  for  the  defendants. 


Kelli/  for  the  plaintiffs,  (a)  The  question  for  the  Court 
is  whether,  upon  the  facts  stated  in  this  case,  the  defendants 
have  proved  their  plea  of  solvit  post  diem,  which  depends 
upon  whether  one  or  more  payments  have  been  made  in 
satisfaction  of  the  bond.  The  date  of  the  bond  is  the  10th 
of  January,  and  the  condition  is  for  repayment  of  the  money 
lent  on  the  oth  of  April  following.  If  all  sums  entered  to 
the  credit  of  Lionel  Wigg  are  to  be  considered  as  payments 
on  account  of  the   bond,  on  the  principle  in   Clajfton^s 


(a)  This  case  was  argued  during 
the  Term  (May  30);  before  Lord 


Denman  C.  J.,  Patteson,  WUlianu 
and  Cokridgc  Js. 
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ct9e,(a)  that  the  first  sum  paid  in  is  the  first  drawn  out,        1843. 
the  baoking  account  will  shew  that  the  bond  was  paid 
before  it  was  due.    But  it  cannot  be  contended  that  one  of 
the  obligors  by  paying  money  into  the  banking  account 
discharged  the  bond  before  it  was  due ;  if  so,  by  which 
payment,  one  or  more,  was  it  discharged  i     But  even  this 
will  uot  prove  the  plea  of  solvit  post  diem.     ICoUridge  J* 
Ac  one  time  the  balance  was  turned.]    The  question  is 
whether  the  bond  was  not  given  as  a  security  for  the  float- 
ing balance.  The  plaintiffs  may  be  entitled  to  no  damages, 
or  there  might  have  been  a  special  plea  to  meet  the  case, 
but  on  the  mere  plea  of  payment  the  defendants  cannot 
succeed,  because  at  one  period  of  the  account  the  balance 
was  turned.  The  payments  before  the  bond  was  due  could 
not  satisfy  the  bond  unless  such  were  the  intention  of  the 
parties,  and  the  payments  after  the  bond  became  due  were 
upon  the  same  footing  as  those  before.     In  order  to  be  in 
discharge  of  the  bond  they  must  have  been  eipressly  made 
for  that  purpose,  or  such  intention  must  have  been  implied 
from  the  course  of  dealing  between  the  parties.     Did  the 
defendant  lAonel  Wigg  consider  the  sums  paid  into  his 
account  as  deposits  or  as  payments  on  account  of  the  bond ; 
or  might  not  the  bankers  have  stipulated  that  the  sums  paid 
in  by  the  customer  should  operate  in  reduction  of  the  sum 
for  which  the  bond  was  security,  but  not  in  discharge  of 
the  bond  i    But  if  this  might  be  the  case,  the  only  question 
is  as  to  the  intention  of  the  parties.      Now,  after  the  pay- 
ments bad  been  made,  two  of  the  defendants  state  that  they 
were  not  made  in  payment  of  the  bond.     ClaytorCs  case 
will  be  relied  on  on  the  other  side,  but  that  case  and  all  the 
others  are  in  truth  decided  upon  the  inference  to  be  drawn 
from  Che  acts  of  the  parties.      In  Feme  v.  Hint  (6)  credit 
had  been  given  by  the  bankers  to  the  customer  upon  the 
joint  note  of  three  persons,  and  the  sum  advanced  carried  to 
his  credit  in  his  pass  book  and  interest  charged  to  him  upon 
it  half-yearly,  but  the  customer  had  at  one  time  in  the 
(a)  1  Mer.  €04.  (6)  10  B.  k  C.  122. 
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hands  of  his  bankers  a  balance  exceeding  the  amount  of 
the  note.  There  Baylej/^  J.  says,  ^'  it  was  contended  that 
the  plaintiffs  are  bound  to  consider  the  debt  due  on  the 
note  as  paid  and  wiped  off  by  that  balance.  It  does  not 
appear  that  that  was  a  cash  balance,  but,  if  it  had  been,  the 
bankers  would  not  have  been  bound  to  apply  it  in  payment 
of  the  note.  It  would  be  directly  contrary  to  the  intention 
for  which  the  note  was  given  that  it  should  be  paid  off  by 
the  first  money  of  Jonathan  Hirst  which  came  to  the  hands 
of  the  banker."  [Patteson  J.  In  that  case  the  banker  had 
credited  the  customer  with  the  sum  advanced,  and  the  cash 
balance  partly  consisted  of  that.]  If  this  is  payment,  every 
payment  must  be  applied  to  the  earliest  item  of  account ; 
but  the  rule  in  Clayton^s  case  (a)  is  only  one  of  inference 
drawn  from  the  conduct  of  the  parties.  The  Master  of  the 
Rolls  there  says,  '^  In  such  a  case  there  is  no  room  for  any 
other  appropriation  than  that  which  arises  from  the  order 
in  which  the  receipts  and  payments  take  place.  Presumably, 
it  is  the  sum  first  paid  in  which  is  first  drawn  out.  It  is 
the  first  item  on  the  debit  side  of  the  account  that  is  dis« 
charged  or  reduced  by  the  first  item  on  the  credit  side.*' 
Here,  the  Court  are  to  say  whether  they  will  infer,  from  the 
mere  fact  of  the  payment  of  sums  to  the  customer's  account 
with  the  bank,  that  the  payments  were  made  in  discharge 
of  a  separate  security,  to  which  others  besides  the  customer 
were  parties.  In  Bodenham  v.  Purchas{b)  the  separate 
transactions  were  blended,  and  the  Court  drew  from  the 
conduct  of  the  parties  their  judgment  as  to  their  intention. 
Here,  after  the  payments  have  been  made,  the  parties  come 
and  admit  the  existence  of  the  security  and  ask  for  further 
time ;  thus  it  is  clear,  that,  admitting  the  balance  to  have 
been  at  the  time  turned,  yet  the  bond  was  given  as  a 
security  for  the  floating  balance,  and  the  plaintiffs  are  en- 
titled to  recover. 


Sir  W.  W.  Follett  S.  G.  contri.— The  doctrine  in  Clayton'^ 
(a)  1  Mer.  604.  (6)  9  B.  &  Aid.  39. 
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case  (a)  is  that,  where  there  are  separate  accounts^  the  ques-  i84d. 
tion  of  appropriation  arises,  but  where  there  is  only  one 
account  there  is  no  room  to  inquire  into  the  intention  of 
the  parties,  but  the  act  of  payment  is  appropriation, 
Bodenham  v.  Purchas{b)  was  the  case  of  a  bond  to  guarantee, 
and  then  a  change  of  firm,  and  the  guarantee  there  was 
held  to  be  discharged.  But  this  is  a  common  bond  for 
the  payment  of  a  sum  of  money  advanced  to  the  customer 
to  enable  him  to  remove  his  account  from  the  National 
Provincial  Bank,  and  pay  off  what  he  owed  them,  with  a 
view  to  bis  opening  an  account  with  the  plaintiffs.  The 
money  was  advanced  upon  his  giving  the  security,  and  the 
1000/.  put  to  his  debit  in  his  banking  account.  It  is  im- 
possible to  treat  this  transaction  as  a  dealing  on  two  sepa- 
rate accounts.  The  mode  of  charging  the  interest  and  of 
keeping  the  account  shews  it  was  not  so.  It  was  not 
1000/.  lent  to  the  defendant  by  the  plaintiffs  on  the  joint 
bond  of  himself  and  his  co-obligors,  and  then  placed  to  his 
credit  in  the  banking  account,  but  a  mere  entry  of  a  sum 
to  his  debit  in  the  banking  account,  of  which  the  1000/. 
lent  on  the  bond  forms  part.  In  Bodeuham  v.  Purchas{b) 
Bayley  3.  says,  *'  where  there  are  distinct  accounts  and  a 
general  payment,  and  no  appropriation  made  at  the  time 
of  such  payment  by  the  debtor,  the  creditor  may  apply 
such  payment  to  which  account  he  pleases,  but  where  the 
accounts  are  treated  as  one  entire  account  by  all  parties 
that  rule  does  not  apply/*  That  was  the  case  here,  the 
money  for  which  the  bond  was  a  security  was  blended 
with  the  other  items  of  the  banking  account,  and  interest 
charged  upon  that  principle,  and  they  formed  one  entire 
account.  In  Pease  v.  Hir8t{c)  credit  was  given  to  the  cus- 
tomer in  his  pass  book  for  the  money  advanced  on  the 
note  and  interest  charged  to  him  upon  it  yearly,  the  accounts 
being  kept  distinct.  But  here  the  1000/.  was  never  en- 
tered to  the  credit  side  of  the  customer's  account,  or  in<- 
terest  charged  upon  it  distinct  from  what  was  due  on  the 

(•)  t  Mer.  604.  (6)  2  B.  &  Aid.  39.  (c)  10  6.  &  C.  U%. 
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1843.  balance  of  the  banking  account.  It  is  not  contended  ihat 
the  sums  paid  in  by  Lionel  Wigg  are  to  be  applied  in  pay* 
ment  of  the  bond,  but  that  the  amount  of  the  bond  being 

^'^^'  placed  on  the  debit  side  of  the  account  was  paid  by  the  sum* 
paid  to  his  credit,  and  this  is  an  answer  to  the  objection  that 
the  bond  was  paid  before  it  was  due.  The  bond  was  not 
paid  before  it  was^due^but  the  money  borrowed  on  the  bond 
was  repaid  before  the  bond  became  due,  and  the  obligees 
were  bound  to  apply  it  in  discharge  of  the  bond  as  soon  as 
the  day  of  payment  arrived*  The  important  distinction  is, 
that  the  accounts  in  Peast  v.  Hirst  (a)  were  kept  distinct. 
In  Eyton  v.  Knight  (b)  advances  had  been  made  by  bankers 
to  their  customers,  and  a  mortgage  executed  to  secure  any 
balance  which  might  exist  agaiust  them  afterwards. 
There  was  a  change  in  the  banking  firm  by  the  death  of 
one  of  the  partners,  and  the  admission  of  a  new  partner,  at 
which  period  there  was  a  balance  against  the  customers, 
which  was  carried  to  their  account  with  the  new  firm,  and 
sums  afterwards  paid  in  more  than  suflicient  to  turn  the 
balance,  and  it  was  held  that  the  balance  was  discharged 
by  those  payments,  and  that  the  mortgage  was  no  security 
for  a  balance  subsequently  incurred.  Lord  LangdaU  M«  R« 
there  says, ''  No  doubt  the  new  firm  might  have  made  sucji 
application  of  the  money  as  they  thought  fit,  but,  they  having 
made  no  particular  application,  what  application  is  the 
Court  to  make?  It  is  clear  it  is  to  be  applied  to  the  satis** 
faction  of  the  first  item  o{  the  account  carried  on  by  the 
new  firm."  But  at  one  time  there  was  a  balance  in  favour 
of  Lionel  Wigg,  Could  the  plaintiffs  then  sue  on  the  bond? 
The  argument  on  the  other  side  assumes  that  Uiey  could, 
for  the  banking  account  is  said  to  be  a  different  account 
from  the  bond  account,  and  the  payments  into  the  bank 
not  to  have  been  made  on  account  of  the  bond.  As  to 
the  conversations  between  the  plaintiffs  and  two  of  the  de»- 
fendants,  they  do  not  bear  on  the  case.     None  of  the  de^ 

(a)  10  B.  &  C.  122.  (6)  2  Jar.  p.  8. 
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fendanU  had  anything  to  do  with  the  account  except  i843. 
Lionel  Wigg^  and  what  has  been  done  in  respect  of  pay^^ 
meot  must  appear  from  the  terms  of  the  bond,  and  the 
manner  in  which  the  account  has  been  kept*  If  the  bond  ^'^^' 
has  been  in  fact  paid,  the  conversation  between  tW9  of  the 
co-obligors  and  the  plaintiffs  cannot  vary  that  fact.  [Pat" 
leson  J.  Mr.  Kelly  puts  it,  that,  if  there  were  only  one  ac- 
count, the  bond  must  be  taken  to  guarantee  the  balance, 
and  the  sums  paid  in  to  be  only  deposits,  and  not  payments 
on  account  of  the  bond.]  The  bond  must  speak  for  itself 
as  to  that,  the  condition  would  then  be  different.  [Ce/e- 
rfc^e  J.  He  avoids  that  difficulty,  because  the  question 
turns  on  the  payments,  not  on  the  bond.]  That  is  putting 
a  different  construction  on  an  ordinary  payment  to  change 
the  copdition  of  the  bond,  which  is  an  ordinary  money 
bond,  and  the  account  the  ordinary  account  between  a 
banker  and  his  customer. 

Kelfy  in  reply.  The  question  is  purely  one  of  fact,  as 
to  the  intention  of  the  parties.  If  the  action  had  been 
brought  when  no  balance  was  due  to  the  plaintiffs  on  the 
banking  account,  the  question  would  still  have  been  the 
Mme,  aiKl,  unless  the  defendants  could  have  proved  a  pay- 
ment of  the  bond  at  or  after  the  day,  the  plaintiffs  must 
have  recovered  at  law,  but  equity  would  have  relieved 
from  the  bond  in  that  case.  But  the  plea  of  payment  can- 
not appl^  when  the  facts  do  not  amount  to  a  payment  at 
law.  The  sole  question  is,  whether  the  payments  made 
were  made  on  the  bond  after  the  day  of  payment,  which  is 
purely  a  question  of  fact,  and  to  be  decided  from  the  con- 
duct of  the  parties.  The  sums  paid  in  are  not  really  pay- 
ments ;  if  so,  they  must  have  all  been  paid  on  account  of 
the  bond,  but  the  first  was  made  before  the  bond  was  given. 
If  tba  defendant,  Lionel  fViggf  had  said,  I  intend  the  sums 
paid  in  to  be  on  the  ordinary  account,  and  not  on  the  bond, 
then  they  would  clearly  not  have  been  payments.    The 
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1843.  Court  is  to  say  whether  he  does  not  in  fact  say  so  by  his 
course  of  dealing.  The  proof  of  the  plea  is  on  the  defend- 
ants, and  the  plaintiffs  are  entitled  to  recover  on  the  bond, 

WiGG.        unless  the  defendants  can  shew  that  they  have  specifically 
discharged  it. 

Cur.  adv.  xmlt. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court  as  follows : — This  was  an  action  of  debt  on  bond, 
brought  by  the  plaintiffs  as  trustees  of  the  East  of  England 
Bank,  against  the  defendants^  who  severally  executed  the 
said  bond. 

The  condition  (set  out  upon  oyer)  was  simply  for  repay- 
ment of  the  amount  (1000/.)  with  interest,  on  or  before  the 
6th  of  April,  1837;  the  bond  itself  bearing  date  the  pre- 
ceding 10th  of  January. 

The  plea  was  solvit  post  diem,  and  upon  that  the  ques- 
tion arises. 

The  facts  materially  bearing  upon  the  question  are  as 
follow:  Lionel  fViggf  the  first  named  defendant,  having 
had  dealings  with  "  The  National  Provincial  Bank,"  and 
being  indebted  to  them,  applied  to  the  plaintiffs'  bank  for 
a  credit  of  1000/.  to  pay  off  the  National  Provincial  Bank. 
That  was  declined,  but  they  agreed  to  advance  the  defend- 
ant 1000/.  upon  the  other  defendants  joining  him  in  a  bond 
to  that  amount,  which  was  accordingly  executed  by  Lionel 
and  Herbert  Wigg  on  the  1 0th  of  January,  1837,  and  by 
the  other  defendants  on  the  ]£th. 

Before  either  of  those  days,  the  first  named  defendant 
had  paid  into  the  plaintiffs'  bank  two  several  sums,  85/.  on 
the  3d  January,  196/.  on  the  7th,  and  on  the  l£th  102/. 
He  had  also  paid  35/.  on  the  1 1th. 

The  defendant  Lionel  Wigg  appears  to  have  ceased 
dealing  with  the  National  Provincial  Bank  after  paying  to 
them  the  sum  of  1294/.  63,  through  the  plaintiffs'  bank, 
which  said  sum  of  1294/.  6s.  is  the  first  item  on  the  debit 
side  of  his  account  in  the  pass  book  of  Lionel  Wigg,  viz. 


TRINITY  VACATION,  VI  VICT, 

on  the  ]£th  of  January,  and  commenced  a  banking  account 
with  the  plaintiffs,  the  first  transaction  being  the  payment 
by  him  into  their  bank  of  the  said  sums  before  the  date  of 
the  bond,  which  formed  the  first  items  in  his  pass  book  on 
the  credit  side. 

It  does  not  seem  necessary  to  pursue  minutely  the  details 
of  the  defendant  Liotiel  fVigg's  account  with  the  plaintiffs, 
because  it  does  appear  that,  between  the  opening  of  his 
account  and  his  failure  at  the  close,  on  the  10th  of  September, 
1840,  when  the  balance  was  against  him  1505/.  17^.  Wd,, 
the  balance  had  been  in  his  favour  to  a  greater  amount 
than  was  due  upon  the  bond  for  principal  and  interest. 
And  the  question  is,  whether  the  payments  by  the  defend- 
ant Lionel  into  the  bank  beyond  the  amount  of  the  bond, 
or  still  more,  the  balances  exceeding  its  amount,  ought  to 
have  been  applied  in  discharge  of  the  bond. 

It  was  contended  that,  as  the  bond  was  executed  by 
some  of  the  defendants  on  the  10th  of  January,  and  by  all 
on  the  12th,  the  sum  of  1£94/.  6s.  above  noticed,  must, 
from  the  date,  have  included  the  1000/.,  to  secure  which 
the  bond  was  given ;  that  the  whole  formed  one  account, 
and  that  an  ordinary  banking  account,  in  which,  according 
to  the  language  of  Sir  IV.  Grant,  '*  all  the  sums  paid  in 
form  one  blended  fund,  the  parts  of  which  have  no  longer 
any  separate  existence,''  and  that  *'  it  is  the  first  item  of  the 
debit  side  of  the  account  that  is  discharged  or  reduced  by 
the  first  item  on  the  credit  side  :**  Clayton*$  case  (a),  and 
Bodenham  v.  Purchas  {b),  m  which  case  the  doctrine  of  Sir 
TF.  Grant  was  fully  adopted.  And  it  is  presumed  that, 
generally  speaking,  and  with  reference  to  a  case  like  that 
which  he  was  considering  more  especially,  the  doctrine  of 
that  eminent  judge  admits  of  no  doubt.  But  it  is  equally 
certain  that  a  particular  mode  of  dealing,  and  more  espe- 
cially any  stipulation  between  the  parties,  may  entirely  vary 

(a)  1  Mer.  604.  (6)  9  B.  &  Aid.  39. 
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1843.  tbe  case ;  and  that  woald  be  the  effect  in  the  present  in- 
staneei  if  it  should  appear  that  this  bond  was  given  to 
"^'""^  secure  the  plaintiffs  against  advances  which  they  might 
WicG.  from  time  to  time  make  to  the  defendant  lAoneL  That 
would  shew  that  the  amount  of  it  was  not  to  be  brought 
into  account  like  any  other  item,  in  the  manner  supposed 
bjr  Sir  W.  Grant*  What  was  the  precise  nature  of  tbe 
agreement  between  the  parties  at  the  time  of  giving  the 
bond  does  not  very  distinctly  appear.  But  the  conduct 
and  language  of  the  defendants,  or  some  of  them,  which 
we  find  detailed  in  the  case,  have  a  strong  bearing  upon 
this  point.  In  the  month  of  September^  1840,  Herbert, 
in  the  presence  of  Lionel  Wiggy  expressed  a  hope  that  the 
bank  would  not  stop  his  brother  Lionel,  as  they  had  the 
security  of  the  bond  for  1000/.  In  October  following, 
the  defendants  Neriah  and  Edward  expressly  avowed  their 
liability  to  pay  1000/.  on  their  bond.  On  the  7th  of 
November  following,  the  defendant  Neriah  wrote  to  tbe 
manager  a  letter  in  terms  which  admit  his  liability.  And 
the  same  defendant  shortly  afterwards  called  at  the  bank, 
and  said,  ''  he  was  aware  he  was  liable  for  the  principal, 
but  was  doubtful  whether  he  was  liable  for  interest." 

From  this  evidence,  which  is  expressly  submitted  to  our 
consideration,  we  know  not  at  what  conclusion  we  can 
possibly  arrive,  except  that  this  bond  was  given  as  a  con* 
tinning  security,  and  consequently  has  not  been  discharged. 

Our  judgment  must  therefore  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 
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The  Qu£EN  i;.  The  Bishop  of  Bath  and  Wells.  Thursday, 

•jj,  June  UL 

JiRLE  had  obtained  a  rule  to  shew  cause  why  a  writ  of  prior  to  the 
matidamus  should  not  issue,  directed  to  the  Bishop  of  Bath  ^  ^^  ^ck' 
and  Wellsy  commanditig  him  to  grant  a  license  to  William  of  Bath  was 
Cooke  Osborne,  clerk,  to  be  chaplain  of  the  new  gaol  and  jll^the^name 
house  of  Correction  for  the  city  and  borough  of  Bath,  in  of  the  Major, 
the  county  of  Somerset,  and  within  the  diocese  of  the  said  citizens  of  the 

Lord  Bishop,  if  the  said  William  Cooke  Osborne  should  ^ty  of  Bath. 

^*  The  charter 

by  him  be  found  to  be  a  fit  and  proper  person  to  be  such  cootained  the 

rhanlflin  grant  of  agaol, 

cnaplam.  and  a  limited 

It  appeared  from  the  affidavits  that  prior  to  the  passing  of  criminal  jaris- 
stat.  5  &  6  Will.  4,  c.  70,  the  city  of  Bath  was  incorporated  exercised^by 

by  the  name  of  the  Mayor,  Aldermen,  and  Citizens  of  the  the  recorder 
j; .        ,  „    ,  .  ,       .       ,       .  -.  f  ,       andthecorpo- 

City  of  Bath,  and  that  by  the  charter  of  mtiorporation  under  rate  justices, 

letters-patedt  of  the  S2nd  of  Queen  Elizabeth,  the  mayor,  llJ^'^o  felonf^^^ 

aldermen  and  common  council  of  the  said  city  had  power  It  also  autho- 

and  authority  yearly  to  elect  two  of  themselves  to  be  bailiffs  or^aldermen^" 

of  the  said  city  for  one  whole  year,  with  power  to  fill  up  and  citizens 

a  vacancy  in  the  office  occurring  during  the  year.    The  ej^^t  ^J^  ^f 

charter  also  contained  a  grant  of  a  gaol  in  the  following  J**®™*^!jf*  *^ 

words :  "And  we  will,  and  by  these  presents  for  us,  our  the  said  city, 

heirs  and  successors,  do  grant  to  the  aforesaid  mayor,  alder-  fhaifhlTbamffs 

men  and  citizens  of  the  said  city,  and  to  their  successors,  for  the  time 

that  the  said  mayor,  aldermen  and  citizens,  and  their  sue-  be  keepers  of 

cessors,  shall  and  may  have  within  the  said  city,  or  the  the  gaol  of  the 

liberties  thereof,  a  prison  and  gaol  for  the  preservation  and  the  passing  of 

keeping  of  all  and  singular  prisoners  attached  and  to  be  J^®  Mumcipal 

attached  or  committed  or  adjudged  to  the  prison  or  gaol,  in  Act,  the  new 

any  sort  howsoever,  within  the  liberties  of  the  said  city  or  r^Ju-Td  the 

grant  of  a  se- 
parate court  of  quarter  sessions,  with  power  to  try  felonies,  and  certain  persons  were 
appointed  justices  for  the  city  by  commission;  but  the  corporation  still  continued  to 
elect  one  bailiflT,  who  continued  to  be  the  keeper  of  the  gaol,  and  appointed  the  gaoler. 
In  1843  a  new  gaol  and  house  of  correction  was  built  under  the  provisions  of  the  1  Vici, 
c.  71,  to  which  the  town  council  had  appointed  a  chaplain. 

Held,  that  the  right  to  appoint  the  chaplain  of  the  new  gaol  and  bouse  of  correction, 
under  statute  2  &  3  Vict,  c.  £6,  s.  15,  was  in  the  town  council,  by  virtue  of  their  autho- 
rity to  appoint  the  keeper  of  the  prison,  and  not  in  the  borough  justices. 
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1843.        the  precincts  thereof,  or  at  the  sentence,  commandment,  or 
rp.     Q  suit  of  us,  our  heirs  and  successors,  or  any  other  person 

y.  whatsoever,  for  any  matter,  cause,  or  thing  which  may  or 

Bath  and^  ought  to  be  inquired,  prosecuted,  punished  or  determined 
Wells.  in  the  said  city,  there  to  remain  until  they  be  delivered 
according  to  law  :  and  if  any  persons  or  prisoners  shall  be 
arrested  or  committed  to  the  gaol  or  prison  of  the  said  city 
for  any  cause,  matter,  fact  or  oflfence  which  may  not  or 
ought  not  to  be  inquired,  prosecuted,  or  determined  within 
the  said  city,  that  then  the  mayor,  recorder,  and  such  of  the 
aldermen  of  the  said  city  as  for  the  time  being  shall  be  jus- 
tices of  the  peace  within  the  said  city,  or  any  of  them,  shall 
and  may  have  full  and  absolute  power  and  authority  to  send 
and  commit  such  persons  or  prisoners  to  the  common  gaol 
of  our  said  sovereign  lady  the  Queen's  Majesty,  her  heirs  and 
successors,  within  the  county  of  Somerset,  there  to  remain 
until  he  or  they  shall  be  thence  delivered  according  to  law : 
and  that  the  bailiffs  of  the  said  city  for  the  time  being  may 
and  shall  be  keepers  of  the  gaol  or  prison  of  the  said  city." 
The  letters-patent  also  contained  a  grant  to  the  aforesaid 
mayor,  aldermen  and  citizens,  and  their  successors,  that 
the  mayor  and  recorder  of  the  said  city,  and  such  two  of  the 
aldermen  of  the  said  city  for  the  time  being  as  by  the  mayor, 
aldermen,  and  common  council  of  the  said  city,  or  the  greater 
part  of  them,  should  be  from  time  to  time  for  ever  in  that 
behalf  nominated  and  elected,  might  and  should  be  jointly 
and  severally  justices  of  the  peace  in  the  same  city,  and  the 
liberties  and  precincts  thereof,  with  power  and  authority  to 
try  certain  misdemeanors  therein  arising,  but  with  no  juris- 
diction to  try  felonies  committed  in  Bath.  The  charter  also 
contained  the  grant  of  a  court  of  record  fur  the  trial  of  per- 
sonal actions,  to  be  held  before  the  mayor,  recorder,  and 
two  aldermen,  being  justices;  and  the  said  bailiffs  had  the 
execution  of  warrants  under  that  court.  The  same  charter 
also  contained  the  grant  of  a  court  of  pie  poudre,  to  be 
held  before  the  said  bailiffs ;  and  the  mayor  was  appointed 
coroner  of  the  city  and  liberties.     It  also  appeared  that  from 
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the  granting  of  the  said  charter  of  incorporation  until  the 
82nd  of  September,  1834,  the  mayor,  aldermen  and  common    tj^Tqueeh 
council  of  the  city  did  annually  elect  two  of  themselves  to  v. 

be  bailiffs,  and  that  such  bailiffs  had  always  bad  the  care  and  3^^!^  ^^^^ 
keeping  of  the  gaol  and  the  appointment  of  the  gaoler  Wells. 
thereof  up  to  that  time;  but  that  since  that  time  it  had  been 
the  custom  for  the  mayor,  aldermen  and  common  council  of 
*'lhe  said  city  to  elect  but  one  bailiff,  who  had  always  since 
that  time  acted  as  and  been  keeper  of  the  said  gaol,  and 
had  appointed  the  gaoler  of  the  said  gaol.  It  also  appeared 
that  by  the  municipal  corporation  act  the  metes  and  bounds 
of  the  city  of  Bath  had  been  extended  to  the  parliamentary 
boundary  of  the  borough ;  and  that  it  had  received,  under 
the  provisions  of  the  same  act,  the  grant  of  a  separate  court 
of  quarter  sessions,  and  that  a  new  gaol  and  house  of  cor- 
rection had  been  lately  erected  within  the  said  city,  under 
the  provisions  of  stat.  1  Vict.  c.  78,  which  the  justices  of 
the  city  and  borough  of  Bath  exercise  the  right  of  regu- 
lating, and  to  which  they  commit  offenders  for  offences 
committed  within  any  part  of  the  said  city  and  borough,  as 
well  that  part  within  the  ancient  city  as  also  that  part  which 
had  been  added  to  it  by  the  municipal  corp()fation  act.  On 
the  £2nd  of  February,  1843,  the  town  council  appointed 
the  Rev.  William  Cooke  Osborne  to  be  the  chaplain  of  the 
new  gaol,  and  gave  notice  of  the  appointment  to  the  Bishop 
of  Bath  and  Wells.  The  right  of  appointment  was  also 
claimed  by  the  justices  of  the  peace  for  the  city  and  borough; 
and  the  above  rule  was  moved  for  the  purpose  of  obtaining 
the  decision  of  the  Court  upon  the  rights  of  the  respective 
parties  to  appoint  a  chaplain  to  the  said  gaol. 

Sir  IV.  W.  FolleU  S.  G.  and  Smirke  now  shewed 
cause  (<?)•  The  question  in  reality  turns  on  the  true  con- 
struction of  the  25th  section  of  statute  4  Geo.  4,  c.  64, 
in  connection  with  the  l5th  section  of  the  statute  2  &  3 

{a)  During  the  term  (June  1,)  before  Lord  Venman  C.  J.,  and  PaltC' 
MOUf  Williams  and  Wighlman  Js. 

VOL.  I. —  D.  M.  N 


176  CASES  IN  THE  QUEEN's  BENCH. 

1848.        f^ici.  c.  56.    The  former  statute  is  intituled  "  An  Act  for 
z*'^*^'^      Consolidating  and   Amending   the   Laws   relating   to  the 
V.  Building  and  Regulating  of  certain  Gaols  and  Houses  of 

^Bath  an^^*^  Correction  in  England  and  Wales,"  and  extends  to  common 
Wells.  gaols,  that  is,  the  gaols  of  sheriffs  of  counties,  county  houses 
of  correction,  and  the  gaols  and  houses  of  correction  of  the 
cities  and  towns  mentioned  in  schedule  A.  of  the  act.  The 
first  section  of  statute  2  &  S  Vict,  c.  56,  extends  the  provi- 
sions of  the  former  statute  to  all  gaols  and  houses  of  correc- 
tion in  England,  and  the  15th  section  enacts,  that  **  in  every 
borough  gaol  and  house  of  correction,  a  clergyman  of  the 
Church  of  England  shall  be  appointed  to  be  chaplain 
thereof  by  the  same  authority  by  which  the  keeper  is  ap- 
pointed." The  question  therefore  is,  by  what  authority  is 
the  keeper  of  the  new  gaol  of  the  borough  of  the  city  of 
Bath  appointed.  It  is  sufficient  to  contend  here  that  he  is 
not  appointed  by  the  town  council ;  but  a  review  of  the 
several  statutes  relating  to  gaols  and  houses  of  correction 
will  shew  that  the  authority  to  appoint  is  in  the  justices  of 
the  borough. 

First,  then,  the  right  of  appointing  the  chaplain  of  the 
gaol  is  not  in  ihe  town  council.  Statute  1  Vict.  c.  78, 
contains  two  distinct  provisions  with  regard  to  the  gaols  of 
boroughs.  By  the  37th  section  the  powers  of  the  4  Geo.  4, 
c.  64,  and  the  other  statutes  which  relate  to  the  building, 
enlarging  and  repairing  gaols  and  houses  of  correction  are 
placed  in  the  town  council ;  but  the  38th  section  enacts 
that  the  powers  of  regulation,  and  all  things  provided  by  any 
act  of  parliament  to  be  done  at  any  general  or  quarter  sef 
sions  of  the  peace,  "  in  relation  to  the  regulation  of  any  such 
gaol  or  house  of  correction,  shall  be  exercised  and  done  by 
the  justices  of  the  city  or  borough  to  which  such  gaol  or 
house  of  correction  shall  belong."  Although  this  does  not 
in  direct  terms  authorise  the  justices  to  appoint  the  officers 
of  the  gaol,  yet  no  provision  being  in  fact  made  for  their  ap- 
pointment, the  right  of  appointment  is  involved  in  the 
power  of  regulating  the  gaol,  for  which  purpose  the  justices 
are  directed  to  hold  special  sessions,  the  Court  of  Quarter 
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Sessions,  since  the  Municipal  Corporation  Act^  being  held 
before  the  recorder  alone.  [Coferi<J!gf  J.  If  they  appoint,  it 
must  be  without  a  salary.]    The  confusion  arises  from  the  v, 

proviso  in  the  38th  section.  But  it  will  be  argued  that  the  ^B^^utn^*^^ 
bailiffs  are  keepers  of  the  gaol,  and  that,  because  the  town  Wells. 
council  appoint  the  bailiffs,  therefore  they  appoint  the 
keepers  of  the  gaoK  There  is  however  no  provision  in  the 
Municipal  Corporation  Act  for  the  appointment  of  bailiffs 
in  Bath  or  other  corporations  by  the  town  council,  although 
under  section  61  there  is  a  provision  for  the  appointment  of 
a  person  to  execute  the  office  of  sheriff  in  the  places  therein 
named.  But  it  is  clear  that  the  bailiffs  are  not  keepers  of 
the  gaol  within  the  meaning  of  the  4  Geo,  4,  c.  64,  for 
throughout  the  whole  act  the  term  keeper  of  the  prison  is 
used  in  the  sense  of  gaoler.  Thus  in  the  10th  section  the 
keeper  of  the  prison  is  to  reside  therein.  So  the  provisions 
of  sections  14,  19,  20,  21,  22  and  26,  clearly  shew  that  by 
keeper  of  the  prison  is  meant  not  the  sheriff  but  the  gaoler. 
So  in  the  old  statutes  the  keeper  of  the  prison  means  the 
gaoler ;  8  &  9  Will.  3,  c.  27.  The  same  also  appears  from 
the  provisions  of  the  2  &  3  Fict.  c.  66,  ss.  6,  7,  and  24. 
But  the  bailiffs  had  originally  the  same  relation  to  the  gaol 
of  the  corporation  as  the  sheriff  has  to  the  county  gaol,  and 
therefore,  if  the  town  council  are  correct  in  their  construction 
of  the  15th  section  of  statute  2  8c  3  Vict.  c.  66,  it  is  the 
bailiflb  and  not  the  town  council  that  have  the  right  of  ap- 
pointing the  chaplain,  for  the  bailiffs  appoint  the  gaoler. 

But  secondly,  the  right  of  appointment  belongs  to  the  jus- 
tices. By  the  provisions  of  statutes  13  Geo,  3,  c.  58,  and 
22  Geo.  3,  c.  64,  the  justices  of  the  county  had  the  right  of 
appointing  chaplains  both  in  county  gaols  and  county  houses 
of  correction.  Statutes  31  Geo.  3,  c.  46,  and  55  Geo.  3, 
c.  48,  made  further  provisions  with  regard  to  the  chaplains 
of  county  gaols,  but  retained  the  right  of  nomination  in  the 
county  justices.  These  acts  only  apply  to  county  gaols  and 
county  bouses  of  correction,  but  statute  4  Geo.  4,  c.  64» 
extends  to  the  gaols  of  the  several  cities,  towns  and  places 

N  2 
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1843.        named  in  schedule  A.  to  that  act,  and  provides  for  the  regu- 

-,/^  lation  as  well  of  county  gaols  and  county  houses  of  correc- 

The  Queen       .  ^    ,  ,  ,.  r  -         r  t 

V.  tion,  as  of  the  gaols  and  houses  of  correction  of  the  several 

The  Bishop  of  cities,  towns  and  places  named  in  schedule  A.;  and  the  «5th 
Wells.  section  authorises  "  the  justices  to  nominate  and  appoint 
keepers  for  every  prison  within  their  jurisdiction  to  which 
that  act  extends,  except  the  keeper  of  the  common  gaoL" 
The  question  therefore  turns  on  the  meaning  of  the  expres- 
sion *'  the  common  gaol"  in  statute  4  Geo.  4,  c.  64.  But  it 
is  clear  from  all  the  expressions  used  throughout  the  act» 
particularly  in  sections  2  and  12,  that  by  common  gaol  is 
meant  the  county  gaol,  as  distinguished  from  a  house  of 
correction  or  the  gaol  of  a  franchise ;  and  that  this  is  the 
true  meaning  of  the  term  appears  from  statute  5  Hen.  4, 
c.  10.  The  charter  of  incorporation  which  grants  this 
franchise  to  the  corporation  of  Bath,  distinguishes  also  be- 
tween the  gaol  of  the  corporation  and  the  common  gaol  of 
the  county  of  Somerset.  The  justices  therefore,  under  the 
25th  section  of  the  4  Geo.  4,  c.  64,  were  authorised  to  ap- 
point keepers  for  every  prison  within  their  jurisdiction  to 
which  that  act  extended,  except  the  common  gaol,  that  is,  the 
gaol  of  the  sheriff.  But  the  provisions  of  that  statute  are  now, 
by  the  first  section  of  statute  2  &  S  Fict.  c.  56,  extended  to 
all  gaols.  The  justices  have  therefore  a  right  to  appoint  the 
keepers  of  all  gaols  but  the  common  gaol,  and  have  therefore 
the  right  of  appointing  the  keeper  of  the  gaol  of  the  borough 
of  the  city  of  Bath.  But  the  gaol  itself  is  no  longer  that 
gaol  of  which  the  bailiffs  were  the  keepers  under  the  charter, 
for  the  chaplain  is  appointed  to  the  new  gaol,  which  is  not 
only  a  gaol  but  a  house  of  correction,  of  which  the  bailiffs 
never  were  the  keepers,  and  which  is  placed  by  the  provi- 
sions of  statute  I  Vict,  c.  78,  s.  38,  under  the  regulations  of 
justices  not  appointed  by  charter,  but  acting  under  the  or- 
dinary commission  of  justices  of  the  peace.  If  then  the 
justices  have  the  regulation  of  the  gaol,  they  ought  to  ap- 
point the  officers  ;  Reg  v.  Middlesex  Lunatic  Asylum,  (a) 

(a)  2  G.  &  D.  300. 
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But  it  IS  clear  that  the  town  council  have  not  the  regulation 
of  the  gaol  under  the  SSlh  section  of  statute  1  Vict.  c.  78, 
but  that  the  regulation  of  the  gaol  is  committed  to  the  jus- 
tices. If  then  the  responsibility  for  the  regulation  of  the  ^  g^^n^^^^^^ 
gaol  should  be  in  one  body,  and  the  appointment  of  the  Wells. 
officers  in  a  distinct  and  different  body,  difficulty  must  ne- 
cessarily arise  as  to  the  management  of  the  prison.  But,  if 
the  justices  are  not  authorised  to  appoint,  in  whom  is  the 
right  vested  ?  Are  the  bailiffs  to  be  continued  for  the  sole 
purpose  of  appointing  the  gaolers?  It  is  clear  that  the 
town  council  have  not  the  appointment,  because  they  do 
not  appoint  the  keeper  of  the  gaol,  and  the  bailiffs  have 
ceased  to  be  part  of  the  corporation,  and  therefore  the 
bailiffs  cannot  appoint.  It  then  turns  on  the  construction 
of  the  d7th  and  38th  sections  of  statute  1  Vict.  c.  78,  which 
will  be  best  satisfied  by  giving  to  the  justices  who  have  the 
regulation  of  the  gaol  the  appointment  of  the  officers,  subject 
to  the  amount  of  salary  to  be  fixed  by  the  tow  n  council. 

JErle,  Kelly  and  Cowling  contrsL. — The  town  council  of 
the  borough  of  the  city  of  Bath  have  the  right  of  appointing 
the  chaplain  under  the  2  &  S  Vici.  c.  56,  s.  15,  because  they 
appoint  the  keeper  of  the  gaol.  The  bailiffs  of  the  city 
were  the  keepers  of  the  gaol  under  the  charter,  and  they  are 
still  existing  officers  capable  of  being  annually  elected  by 
the  town  council.  The  Municipal  Corporation  Amend- 
ment Act,  5  &  6  Will.  4,  c.  76,  makes  no  alteration.  The 
first  section  only  repeals  so  much  of  the  charter  as  is  incon- 
sistent with  that  act.  The  58th  section  authorises  the  town 
council  to  appoint  such  -officers  as  have  been  usually  ap- 
pointed, and  the  bailiff  is  an  existing  officer,  who  has  duties 
to  perform  in  connection  with  the  Court  of  Record  and  the 
Court  of  Pie  Poudre.  Two  bailiffs  might  be  re-appointed 
next  November  if  requisite.  The  6l8t  section  gives  the  ap- 
pointment of  sheriffs  only  ex  majori  cauteld,  but,  taken  in 
connection  with  section  58,  does  not  in  any  manner  inter- 
fere with  the  re«appointment  of  the  bailiffs.     But  the  bailiff 
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is  the  keeper  of  the  gaol,  and  if  it  were  necessar}*  that  he 
should  reside  in  the  prison  it  would  only  be  for  the  corpora* 
tion  to  appoint  the  gaoler  bailiff.  But  the  actual  gaoler  is 
^ATH^L^nV^  but  deputy  to  the  bailiffs.  If  no  deputy  had  been  appointed, 
Wells.  and  the  bailiffs  had  executed  the  office  themselves,  there  is 
no  question  but  the  statute  would  operate,  and  the  town 
council  who  appoint  the  bailiffs  would  be  the  proper  parties 
to  appoint  the  chaplain.  It  is  impossible  to  contend  that  the 
Municipal  Corporation  Act  interfered  with  the  functions  of 
the  bailiffs  as  keepers  of  the  gaol,  but  if  there  were  any  doubt 
it  is  explained  by  the  65th  section,  which  includes  bailiffs  by 
name  among  the  officers  there  mentioned.  The  various  sta- 
tutes passed  for  the  regulation  of  gaols  do  not  interfere  with 
any  franchise  existing  at  the  time  of  the  passing  of  the4  Geo  A, 
C.64,  but  preserve  to  the  owners  of  franchises  the  same  power 
of  appointment  which  they  possessed  before ;  that  statute 
only  applies  to  the  gaols  of  counties  and  of  the  towns  named 
in  the  schedule.  And  although  section  17  may  apply  to 
all  gaols,  there  was  no  general  provision  for  the  gaols  of 
boroughs  prior  to  the  5  Geo.  4,  c.  65,  but  that  statute  was 
passed,  as  appears  from  the  provisions  in  sections  1,  4,  7«  8 
and  10,  to  remedy  this,  as  well  as  to  amend  the  former  act 
with  regard  to  the  classification  of  prisoners,  but  it  does  not 
interfere  with  the  right  to  appoint  the  keeper  of  the  borough 
gaols.  Then  statute  2  8c  3  P^icL  c.  56,  gives  the  right  of 
appointing  the  chaplain  to  the  person  who  stands  in  the 
same  relation  to  the  gaol  of  the  franchise  as  the  sheriff  does 
to  the  county  gaol.  [Patteson  J.  The  question  is,  what  is 
the  meaning  of  keeper  within  this  act  ?  it  may  meHn  gaoler.] 
Whatever  the  meaning  of  the  term,  the  legislature  has  made 
no  alteration  in  the  right  of  appointment.  The  5  &  6  Will, 
4,  c.  76,  s.  1 16,  the  4  Geo.  4,  c.  64,  and  the  5  Geo.  4,  c. 
85,  form  one  body  of  law ;  but  the  2  &  3  Vict.  c.  56,  was 
never  intended  to  take  from  the  owners  of  the  franchises  the 
right  of  appointing  the  gaoler,  and  to  vest  it  in  the  borough 
justices*  It  has  been  read  as  if  it  simply  extended  the  pro- 
visions of  the  4  Geo.  4,  c.  64,  to  ail  gaols ;  but  that  is  not  aoi 
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The  preamble  recites  that  the  laws  now  in  force  for  regu-         1843. 
lating  gaols  and  houses  of  correction  in  England  and  Wales,    fjJ'^f^'^ 
and  for  the  classification,  government  and  instruction  of  pri-  v. 

BODers,  require  to  be  amended,  and  it  then  enacts  that  so  ^j^^a  ani 
much  of  statutes  4  Geo.  4,  c.  64,  and  5  Geo.  4,  c.  85,  at  Wells. 
does  not  extend  to  the  classification  of  prisoners  shall  ex- 
tend to  all  gaols.  But  of  these  two  statutes  the  first  relates 
to  county  gaols  only,  the  other  to  borough  gaols.  The  2  8c 
3  Vict.  c.  56,  therefore  does  not  apply  the  provisions  of  4 
Geo.  4,  c.  64,  to  both  county  and  borough  gaols,  but  must 
be  taken  as  applying  the  provisions  of  that  statute  to  all 
county  gaols,  and  the  provision  of  statute  5  Geo.  4,  c.  85,  to 
all  borough  gaols  in  England  then  in  existence  or  thereafter 
to  be  erected.  But  in  the  5  Geo.  4,  c.  85,  there  is  nothing 
to  take  away  the  power  of  appointing  the  keeper  of  the  gaol 
from  the  owner  of  the  franchise  and  to  give  it  to  the  justices 
of  the  borough,  nor  is  there  any  provision  in  the  2  8c  3  Fict. 
c.  56,  to  that  effect ;  on  the  contrary,  the  statute  clearly  con* 
templates  the  case  of  the  appointment  of  the  keeper  by  other 
persons  than  the  justices.  Thus  the  l6th  section  speaks  of 
the  justices  or  other  persons  having  the  appointment  of  the 
chaplain,  and  the  24th  section  mentions  the  persons  autho- 
rised by  law  to  appoint  the  gaoler.  The  37th  and  38th 
sections  of  statute  1  Vict.  c.  78,  do  not  in  any  way  affect 
the  franchise,  or  the  right  of  appointing  the  gaoler,  they 
only  give  further  power  to  the  council  as  to  erecting  and 
enlarging  gaols,  and  some  powers  to  the  justices  of  visiting 
and  regulating  the  officers  appointed.  But  this  is  consistent 
with  the  right  of  appointment  being  in  another  body ;  the 
parties  who  are  to  regulate  the  prison  would  perform  their 
functions  as  visitors  better  if  they  had  not  the  power  of  ap- 
pointment. Whoever  therefore  appointed  prior  to  the  2  8c  3 
Vict.  c.  56,  has  still  the  right  of  appointment,  for  there  is 
nothing  in  any  of  the  statutes  to  take  it  out  of  the  body  by 
whom  it  has  been  exercised  ever  since  the  charter,  nor  any- 
thing to  prevent  the  appointment  of  the  officer  being  in  one 
body,  and  the  regulation  of  the  office  in  the  other. 

Cur.  adv,  vult* 
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1843.  Lord  Denman  C.  J.,  now  delivered  the  judgment  of 

z^^*^"^      the  Court  as  follows : — This  was  an  application  for  a  man* 
V.  damns  to  the  Bishop  of  Bath  and  Wells,  and  the  question 

Bath  luid  ^^^^^^  between  the  town  council  on  the  one  hand,  and  the 
Wells.  justices  of  the  peace  for  the  city  of  Bath  on  the  other,  was  as 
to  the  right  of  appointment  to  the  office  of  chaplain  for  the 
gaol  and  house  of  correction  for  that  borough,  the  contend- 
ing parties  having  agreed  to  be  bound  by  our  decision  upon 
the  present  application.  We  have  examined  the  charter  of 
the  city  and  the  several  statutes  referred  to  in  the  argument, 
and  we  are  of  opinion  that  the  right  of  appointment  is  in 
the  town  council  of  the  borough.  The  rule  which  regulates 
such  appointment  is  laid  down  by  the  15th  section  of  the 
2  &  3  Vict,  c.  56.  That  section  enacted  that,  "  in  every 
borough  gaol  and  house  of  correction  a  clergyman  of  the 
Church  of  England  shall  be  appointed  to  be  chaplain 
thereof  by  the  same  authority  by  which  the  keeper  is  ap' 
pointed'*  The  difficulty  has  been  to  ascertain  the  proper 
application  of  the  rule. 

By  the  charter  of  Queen  Elizabeth,  the  corporation  of 
Bath  had  the  franchise  of  a  prison  or  gaol,  and  by  the  same 
charter  the  mayor,  aldermen  and  common  council  were  em- 
powered annually  to  elect  two  of  themselves  to  be  bailiffs  of 
the  city  for  one  whole  year,  and  among  other  duties  attached 
to  their  office  was  this,  that  they  should  be  keepers  of  the 
gaol  or  prison  of  the  city.  It  appears  by  the  affidavits  that, 
previously  to  the  passing  of  the  Municipal  Corporation 
Amendment  Act,  it  was  the  usage  to  elect  two  bailiffs,  that 
there  was  a  prison  in  the  city  with  the  custody  of  which 
they  were  charged  and  were  used  to  appoint  the  actual 
keeper  or  gaoler.  Since  the  passing  of  that  act,  the  town 
council  have  annually  appointed  one  bailiff,  and  he  has  had 
the  custody  of  the  prison  in  the  same  way,  discharging  the 
duty  as  the  two  bailiffs  formerly  did  by  the  appointment  of 
an  actual  keeper  or  gaoler.  Under  that  act  a  separate 
Court  of  Quarter  Sessions  has  been  granted,  and  a  separate 
commission  of  the  peace.  The  jurisdiction  has  been  en- 
larged in  local  extent,  and  as  to  the  nature  of  offences  within 
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the  competency  of  the  justices  to  try.  Lastly,  the  present 
gaol  and  house  of  correction  have  been  erected  and  are  now 
fit  for  use.  V. 

By  the  6th  section  of  the  Municipal  Corporation  Act,  BathbiS^ 
after  the  first  election  of  councillors,  the  body  corporate  Wells. 
was  made  capable  in  law  by  the  town  council  to  do  all  acts 
which  it  lawfully  might  have  done  before,  and,  as  there  is 
nothing  in  the  nature  or  duties  of  the  office  of  bailiffs  as  de- 
scribed in  the  charter  which  is  inconsistent  with  or  may  not 
be  modified  by  the  provisions  of  the  statute,  it  appears  to  us 
that  the  town  council  would  have  been  warranted  in  con- 
tinuing to  appoint  two  bailifiis,  and  we  cannot  say  on  these 
affidavits  that  the  single  bailiff  is  not  well  appointed,  though 
it  is  immaterial  to  decide  that  question  on  the  present  appli- 
cation. Under  the  charter  it  was  the  duty  of  the  bailiffs  to 
keep  the  prison.  They  appear  to  have  had  other  duties  by 
the  charter,  from  which  it  may  be  inferred  that  they  were 
keepers  of  the  city  gaol  more  as  the  sheriffs  of  counties  are 
by  law  keepers  of  the  county  gaol,  than  as  the  actual  gaolers 
thereof.  This,  however,  does  not  alter  the  legal  objection  : 
they  might  discharge  the  actual  personal  duties  by  the 
agency  of  inferior  officers,  but  they  were  responsible  for 
those  officers,  and  in  law  are  to  be  considered  responsible 
for  the  safe  keeping  of  the  inmates,  and  to  be  the  actual 
keepers.  After  the  passing  of  the  5  8c  6  Will.  4,  c.  76,  if 
no  Court  of  Quarter  Sessions  or  separate  commission  of  the 
peace  had  been  granted,  the  duties  of  the  bailiffs  in  regard 
to  the  borough  prison  would  have  remained  unaltered,  and, 
one  bailiff  only  bein^  appointed^  he  would  have  been  the 
keeper. 

We  think  the  circumstances  just  stated,  and  the  enlarge- 
ment of  the  jurisdiction  before  mentioned,  have  made  no 
difference  in  this  respect.  The  2&  3  Vict*  c.  55,  s.  15, 
appears  to  us  framed  with  a  view  to  the  existing  state  of 
things  in  every  borough,  and  to  the  avoiding  of  all  questions 
of  right  to  appoint  chaplains  which  might  have  arisen  upon 
reference  to  the  general  gaol  acts.    It  vests  the  appointment 
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1843.        at  once  in  that  body  or  individual  by  whom  in  any  particular 

J^^X^'^      borough  the  keeper  is  appointed.    It  was  argued  that  the 

V.  term  keeper  of  the  gaol,  by  reference  to  the  statutes  in  part 

Q^^g^Q^      materia,  must  mean  the  actual  gaoler.     Seeing  that  the 

Wills.       clause  relates  to  borough  gaols  only,  we  are  not  sure  that 

this  is  necessarily  so;  it  is  not  improbable  that  it  may  have 

been  used  in  a  larger  sense ;  but,  strictly  understood,  we 

think  the  bailiffs  or  bailiff  of  this  borough  sufficiently  answer 

the  denomination;   they  are  the  gaolers,  acting  by  their 

subordinate  agents. 

Nor  is  this  an  inconvenient  or  unreasonable  arrangement, 
for  while  on  the  one  hand  the  appointment  will  be  with  the 
town  council,  with  whom  must  be  the  power  to  settle  and 
pay  the  amount  of  the  salary,  the  interior  regulation  and 
control  of  the  prison  still  will  remain  with  another  inde- 
pendent body,  the  justices,  who  will  be  charged  to  see  that 
the  officer  appointed  efficiently  and  regularly  discharges  bis 
duty,  and  who  are  certainly  the  most  competent  for  soch 
supervision. 

We  think  therefore  that  the  rule  should  be  absolute. 

Rule  absolute. 


Whittinoton  v.  Boxall  and  others. 
June  87M.    XRESPASS  for  breaking  and  entering  the  plaintiff's  close* 

liSu^iL      Pl«"=  J-  Not  guilty. 

quare  clausum      9.  That  the  said   close  was   not  the  property  of  the 

fregit,  on  a  ,../,..  -,  ^  o 

plea  that  the     plaintiff  in  manner  and  form,  &c* 

close  was  not       Issues  on  the  above  pleas* 

the  property  of  . 

the  plaintiff,         On  the  trial  of  this  cause  before  Toddy  Serjt.  at  the 

possession  at'   Sussex  Summer  Assizes,  evidence  was  given  of  title  in  the 

the  time  of      defendant    The  learned  judge  told  the  jury  that,  under 

abn?fn  issue   ^^^  isBue  raised  on  the  plea  of  not  possessed,  the  only 

and  the  de-      question  was,  whether  the  plaintiff  was  in  possession  at  the 

fendant  can- 

not  set  up  title  time  of  the  trespass.    Verdict  for  the  plaintiff* 

to  the  close, 

without  pleading  in  confesaion  and  avoidance. 
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Piatt  in  the  Michaelmas  Term  followiogi  obtained  a  rule        l^^^- 
nisi  for  a  new  trial  on  the  ground  of  misdirection.  Whittimoton 


Thtiiger  and  Ogle  shewed  cause  (a). 

Phii  and  Peacock  contri^in  addition  to  the  cases  referred 
to  in  the  judgment,  relied  upon  Askby  v,  Minnii  (i),  and 
CarmAjf  v.  Wtlby  (c). 

Ciir*  adv.  vuU* 

Lord  DbnmaNi  C.  J«  now  delivered  the  judgment  of 
the  Court  as  follows :— This  was  an  action  of  trespass  for 
breaking  and  entering  a  close  of  the  plaintiff,  called  a  gar- 
den. To  this  the  defendant  pleaded,  first,  not  guilty; 
secondly,  that  the  close  was  not  the  close  of  the  plaintiff. 
Upon  the  trial,  the  defendant  contended  that  the  close 
belonged  to  him,  and  evidence  of  title  was  gone  into. 

The  learned  judge  before  whom  the  cause  was  tried  left 
DO  question  of  title  to  the  jury,  but,  as  to  the  second  plea, 
desired  them  to  say  whether  the  plaintiff  or  the  defendant 
Baxall  was  in  possession  at  the  time  of  the  alleged  trespass, 
telling  them  that  property  would  follow  the  possession, 
unless  some  other  proprietor  appeared. 

The  jury  found  that  the  plaintiff  was  in  possession,  and 
returned  a  verdict  in  his  favour  accordingly. 

A  motion  for  a  new  trial  was  made  on  the  ground  that 
the  learned  judge  should  not  have  left  merely  the  question 
of  possession  to  the  jury,  but  that,  as  the  defendant  Boxall 
claimed  the  property  in  the  garden,  the  facts  necessary  to 
determine  that  point  should  have  been  left  to  them  as  well 
as  the  question  of  possession. 

Upon  shewing  cause,  it  was  contended  on  the  part  of  the 
plaintiff,  that  the  defendant,  under  a  traverse  of  the  allegation 

(a)  In  Mich.  Term  last  before  (c)  8  A.  &  £.  872;  5.  C.  1  P. 

Lord  Denman  C.  J.,  William,  Co-      &  D.  98. 
teridgetMd  Wightmmi  Jb. 

(6)  8  A.  &  £.  131 ;  ^.  C.  3  N.  &  P.  931. 


V. 

Boxall. 
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1843.        in  the  declaration  that  the  close  was  ''the  close  of  the  plain- 
.„^"^^''*^^       tiff,"  was  not  at  liberty  to  shew  title  in  himself  or  some  other 

Whittimgton  ,  ,,,,.,.  ,  t         t        • 

V.  person  through  whom  he  claimed^  but  that  under  that  issue 

BoxALL.  (de  possession  only  was  in  question^  and  that  if  the  defendant 
wished  to  set  up  a  title  in  himself,  or  some  other  person, 
superior  to  that  founded  on  mere  possession,  he  should  have 
pleaded  specially  in  confession  and  avoidance,  admitting  the 
possession,  but  avoiding  the  effect,  by  shewing  superior  title, 
and  this  ultimately  became  the  point  for  our  consideration. 

Before  the  new  rules,  the  plaintiff,  in  an  action  of  trespass 
quare  clausum  fregit,  with  the  general  issue  pleaded,  was 
obliged  to  prove  possession  at  the  time  of  the  alleged  tres- 
pass, and  such  proof,  without  any  evidence  of  title  or  right 
to  the  possession,  would  support  a  prim&  facie  case  against 
the  defendant,  who  was  however  at  liberty,  under  the  plea 
of  not  guilty,  not  only  to  dispute  the  possession  of  the  plain- 
tiff in  fact,  but  to  shew  that  as  against  him  (the  defendant), 
the  plaintiff  had  no  right  to  the  possession,  because  such 
right  was  either  in  himself  (the  defendant),  or  in  some 
person  by  whose  authority  he  acted.  However  inconvenient 
and  productive  of  hardship  upon  the  plaintiff  this  may  have 
been,  by  suddenly  starting  a  title  upon  him  of  which  he  had 
no  notice,  nor  indeed  any  means  of  knowing,  whether  the 
defendant  meant  to  rely  upon  title  at  all,  it  was  nevertheless 
perfectly  consistent  with  the  plea  of  not  guilty  before  the 
new  rules.  That  plea  was  a  general  denial  that  the  de- 
fendant was  a  trespasser  as  alleged,  and,  as  he  could  not  be 
a  trespasser  upon  his  own  land,  he  w^as  at  liberty  to  shew 
that  it  was  his  own,  in  order  to  make  out  his  denial  of  being 
a  trespasser. 

It  was  with  a  view  to  correct  the  hardship  and  incon- 
venience arising  in  this  and  other  cases  from  the  latitude 
of  defence  allowed  under  the  general  issue,  that  the  new 
rules  upon  that  subject  were  established,  and  now  the  plea 
of  not  guilty  in  trespass  only  puts  in  issue  the  fact  of  com- 
mitting the  alleged  act  of  trespass,  and  not  the  plaintiff's 
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possession  or  right  of  possession,  which,  if  intended  to  be         i843. 
denied,  must  be  specially  traversed.  ^'^^/-^-' 

The  plea  that  the  close  is  not  the  close  of  the  plaintiif,  ^^ 

is  not  a  traverse  of  the  possession  or  right  of  possession  of  Boxalt« 
the  plaintiff  in  the  terms  of  the  new  rules ;  but  it  is  a  tra- 
verse of  a  material  allegation  in  the  plaintiff's  declaratioui 
and  the  effect  of  such  a  traverse  is  to  be  considered  ac- 
cording to  the  ordinary  rules  of  pleading.  As  mere  pos- 
session is  sufficient  to  maintain  trespess  against  any  one 
who  cannot  shew  better  title,  the  plaintiff's  allegation,  that 
the  defendant  broke  the  close  of  the  plaintiff  is  satisfied 
prim&  facie  by  proof  that  the  defendant  broke  a  close  in 
the  possession  of  the  plaintiff.  And  this  is  not  only  prim^ 
facie,  but  ultimately  sufficient  against  any  one  who  cannot 
avoid  the  effect  of  it  by  shewing  that,  notwithstanding  the 
actual  possession  by  the  plaintiff,  he,  the  defendant,  has  a 
right  to  it. 

Under  a  plea  which  merely  denies  that  the  close  is  the 
close  of  the  plaintiff  the  defendant  is  to  be  considered 
prim&  facie  at  least  as  a  mere  wrongdoer,  and  as  against 
him  possession  is  not  merely  evidence  of  title,  but  actual 
title,  as  decided  in  Catleris  v.  Cowper  (a),  and  Purnell  v. 
Young  (6). 

If  then  the  traverse  means  more  than  that  the  close  is 
not  in  the  possession  of  the  plaintiff,  it  is  larger  than  the 
allegation  in  the  declaration  which  it  traverses,  and  which 
asserts  no  higher  or  better  title  than  is  supported  by  mere 
possession  against  a  defendant  who  shews  no  title  whatever 
in  himself,  nor  any  one  under  whom  he  claims,  and  who, 
for  all  that  appears  upon  the  pleadings,  is  a  mere  wrong- 
doer, if  the  plaintiff  proves  actual  possession. 

If  the  defendant  not  only  contests  the  possession  in  fact, 
but  also  relies  upon  title,  in  case  actual  possession  is  proved 
by  the  plaintiff,  it  is  far  more  consistent  not  only  with  the 
object  of  the  new  rules,  but  with  the  rules  of  pleading 
generally,  and  with  the  principles  of  justice,  that  his  defence 
(a)  4  Taunt.  647.  (b)  3  M.  &  W.  S88. 
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I84d.        on  the  ground  of  title  should  be  pleaded  apecially,  and  not 
.-.^"^^^^^^      given  in  evidence  under  a  traverse  of  an  allegation  in  the 

WBITTIMGTOir    ®  .  ....  .i*..#.r 

V.  plaintiff's  declaration,  which  is  satisfied  by  proof  of  pos- 

BOXALL  1 

session  only. 

If  the  defendant  contests  the  prirn^  facie  title  of  the 
plaintiff,  he  is  at  liberty  to  do  so  under  the  plea  denying 
that  the  close  is  his,  but  if  he  means  to  set  up  superior  title 
in  answer  to  the  prin)&  facie  title  of  the  plaintiff,  he  should 
plead  in  confession  and  avoidance. 

The  Court  of  Common  Pleas  in  the  case  of  Heath  v. 
Millward  (a),  and  this  Court  in  the  case  of  Browm  v.  Daw* 
$on  {b)t  took  the  same  view  of  the  effect  of  traversing  the 
allegation  that  the  close  is  the  close  of  the  plaintiff,  and 
seem  to  have  considered  that  it  put  the  possession  only  in 
issue.  The  counsel  for  the  defendant  upon  the  argument 
on  this  case  relied  very  much  upon  an  expression  which 
fell  from  Mr.  Baron  Parke  in  pronouncing  the  judgment 
of  the  Court  of  Exchequer  in  the  case  of  Purnell  v. 
Young{c)t  and  which  certainly  is  at  variance  with  our  view 
of  the  case.  It  was  however  quite  unnecessary  for  the 
purpose  of  that  decision  to  give  greater  effect  to  the  plea 
denying  that  the  close  was  the  close  of  the  plaintiff  than 
we  are  disposed  to  give  to  it,  but  the  learned  judge  is 
reported  to  have  said  that^  since  the  new  rules,  a  plea  in 
trespass  denying  the  close  to  be  the  close  of  the  plaintiff 
and  concluding  to  the  country,  is  a  denial  of  the  plaintiff's 
title  to  the  close,  and  allows  to  the  defendant  the  same 
liberty  of  shewing  title  in  himself,  or  any  one  else  under 
whom  he  may  claim,  that  he  had  under  the  general  issue 
before  the  new  rules. 

But  with  the  greatest  respect  for  the  opinion  of  that  very 
learned  judge,  who  decided  that  case,  we  cannot,  for  the 
reasons  already  given,  come  to  the  same  conclusion. 

It  does  not  appear  to  us  to  be  warranted  by  any  suffi* 
cient  analogy  between  the  general  denial,  before  the  new 

(fl)  9  Bing.  N.  C.  98.  (c)  3  M.  &  W.  288. 

(6)  12A.&E.624;  ST.  C.  4  P.  &  D.  855. 
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rulesj  in  the  plea  of  not  guilty,  of  the  defendant's  being  a        1843. 
trespasser  modo  et  formft,  and  a  plea  traversing  only  one  of  _ 
plaintiff's  allegations.  t. 

The  same  effect  cannot  in  our  opinion  be  given  to  both,  ^^^ll. 
in  allowing  the  defendant  not  only  to  contest  the  possession, 
which,  if  proved,  satisfies  the  allegation  traversed,  but  also 
to  avoid  the  effect  of  it  by  giving  evidence  shewing  that  the 
defendant  is  himself  entitled  to  the  possession.  This  dic- 
tum in  Pumetl  v.  Young  (a)  is  that  from  which  alone  we 
dissent,  concurring  fully  with  the  decision  of  that  case. 

We  therefore  think  that  the  learned  judge  who  tried  this 
cause  was  right,  and  that  the  rule  for  a  new  trial  should  be 
discharged. 

Rule  discharged  (A). 

(a)  3  M.  &  W.  288.       (6)  See  Harrison  v.  Dixonf  12  M.  &  W.  US. 


The  Queen  v.  Stowell.  Saturday, 

— ,  ^      ^  *  ^  June  24M. 

1  HIS  was  an  indictment  found  at  the  Central  Criminal  where  an  in- 

Court,  and  removed  into  this  Court  by  certiorari.  ^  h'^'h^h^d  th 

The  venue  in  the  margin  was  **  Central  Criminal  Court,  marginal  ve- 
to wit."    The  ^question  was  whether  an  indictment  with  c^rminal"^™* 
such  a  venue,  and  so  removed  into  this  Court,  could  be  tried  Court," and  al- 
t         ikvr-jjf  •  leged,  accord- 

by  a  Middlesex  jury.  i„|  to  statute 

The  first  count  of  the  indictment  stated,  that  Mr.  Rmo-  ^^f  y*^'-  4, 

/UMOii,  police  magistrate  of  Marylebone,  bad  committed  two  offence  was 

persons  to  Newgate  charged  with  committing  a  felony  ^^^Jh^*\^^ 

within  the  jurisdiction  of  the  said  Central  Criminal  Court,  jurisdiction  of 

That  the  person  against  whom  the  felony  was  committed  Crlminar^ 

appeared  before  Mr.  RawUnson,  and  gave  evidence  against  Court,  was  re- 

them,  and  was  bound  over  to  prosecute.    That  the  defendant  tiorari,  and 

tried  in  Mid- 
dlesex : 
HM,  that  Judgment  must  be  arrested,  as  there  was  no  allegation  that  the  offence  had 
been  committed  in  that  county. 

Th«  Oouit  refused  ;to  remove  the  objection  by  entering,  nunc  pro  tanc,  a  suggestion 
Erecting  a  trial  at  Middlesex. 
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1843.         within  the  jurisdiction  of  the  said  court,  well  knowing  the 
/^T^^       premises,  &c.,  and  contriving  and  intending  to  obstruct  the 

A  lie  V^liEEN 

V.  course  of  justice,  &c.,  afterwards,  to  wit,  on  &c.,  and  within 

Stowell.  ^^^  jurisdiction  of  the  said  court,  unlawfully  and  unjustly 
endeavoured  to  prevent  the  prosecutrix  from  appearing  at 
the  trial  of  the  prisoners  on  the  charge  aforesaid. 

The  indictment  contained  other  counts,  all  alleging  the 
place  of  the  offence  to  be  within  the  jurisdiction  of  the 
Centra]  Criminal  Court. 

The  case  was  tried  at  the  Middlesex  Sittings  after  Hilary 
Term,  1842,  and  the  defendant  was  found  guilty. 

M.  Chambers^  in  Easter  Term,  1842,  obtained  a  rule  nisi 
to  arrest  the  judgment  on  the  ground  that  it  did  not  appear 
from  the  indictment  that  there  was  any  jurisdiction  to  try 
the  case  at  Middlesex. 

12.  F.  Richards  in  the  Michaelmas  Term  following (/i) 
shewed  cause. 

iU.  Chambers  contrd. 

The  argument  is  fully  noticed  in  the  judgment  of  the 
Court :  Rex  v.  Hart  {b)  was  cited  in  addition  to  the  autho- 
rities there  mentioned. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court  as  follows : — The  objection  taken  to  this  indict- 
ment was,  that  it  did  not  shew  the  offence  to  have  been 
committed  in  Middlesex,  by  a  jury  of  which  county  it  had 
been  tried  at  Nisi  Prius  in  the  Queen's  Bench. 

It  had  been  preferred  and  found  at  the  Central  Criminal 
Court,  and  removed  by  defendant  by  certiorari  into  this. 
The  form  of  the  indictment  followed  the  drd  section  of  the 
4  &  5  Will.  4,  c.  36,  which  enacts  that  the  district  thereby 

(a)  Nov.*  96,  before  Lord  Denman  C.  J.,  Coieridge  and  Wightman  Js. 
ib)  6C.&P.  123. 
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created  shall  be  deemed  and  taken  to  tte,  ''in  all  cases  tried         1843. 

before  the  Central  Criminal  Court,  one  county  for  all  pur-    J^^C^"^ 

.  ,    .    J  .  The  QuBEM 

poses  of  venue,  local  description,  trial,  judgment  and  exe-  v. 

cution,  in  all  cases  not  herein  specially  provided  for :  and  Stowell 
that  in  all  indictments  and  presentments  preferred  and  tried 
before  the  same  court,  the  venue  in  the  margin  shall  be 
'Central  Criminal  Court  to  wit:'  and  all  offences  which  in 
other  indictments  would  be  laid  to  have  been  committed  in 
the  county  where  the  trial  is  had,  and  all  material  facts 
which  would  be  in  other  indictments  averred  to  have  taken 
place  in  the  county  where  the  trial  is  had,  shall  in  indict- 
ments prepared  {a)  and  tried  in  the  said  court,  be  laid  to  have 
been  committed  and  averred  to  have  taken  place  within  the 
jurisdiction  of  the  said  cjurt.** 

No  provision  is  specifically  made  either  as  to  the  form 
of  the  indictment,  or  the  jurisdiction  for  trial  in  the  case  of 
indictments  removed  by  certiorari  into  this  Court.  It  was 
ui^ed  that  we  might  read  the  words  '*  preferred  a/icf  tried," 
as  if  they  were  ''preferred  or  tried,"  and  that  this  case  would 
then  be  provided  for  under  the  former  alternative.  And,  as 
regards  the  venue  in  the  margin,  this  would  be  so,  but  it  * 
would  leave  the  difficulties  which  arise  as  to  the  trial  un« 
touched.  In  Rex  v.  Connop  (Jb)  this  Court  directed  a  trial 
in  Surrey,  where  the  offence  was  charged  in  the  indictment 
to  have  been  committed,  the  margin  containing  the  statutable 
venue,  "  Central  Criminal  Court  to  wit."  And  we  have 
lately  held  in  Reg.  v.  Albert  (c),  that  the  trial  of  all  indict- 
ments preferred  at  the  Central  Criminal  Court,  and  con- 
taining that  marginal  venue,  may  be  properly  tried  in  the 
county  vifhere  it  shews  the  offence  to  have  been  committed. 
But  no  one  of  the  five  counties  over  which  the  jurisdiction 
of  that  court  extends  appears  in  the  present  indictment. 

It  was  argued  that  stat.  7  Geo.  4,  c.  64,  s.  20,  might 

cure  the  defect,  because  over  an  indictment  removed  by 

certiorari  this  Court  has  undoubted  jurisdiction.     But  it 

has  no  jurisdiction  for  the  purpose  of  trial,  for  there  is  no 

(o)  Sic.  (6)  4  A.  &  £.  942.  (c)  Ante,  89. 

VOL.  I. — D.  M.  O 


The  QuEEv 

V. 
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1843.        district  from  which  the  jury  can  be  drawn,  and  no  officer  to 

whom  the  process  for  summoning  them  can  be  directed. 

The  Court  therefore^  which  sat  under  the  commission  of  nisi 

Stowell.      p,.jyg  f^,.  Middlesex,  did  not  appear  by  the  indictment  to 

have  jurisdiction. 

We  were  pressed  to  take  this  objection  from  the  record 
by  entering  nunc  pro  tunc  a  suggestion  directing  the  trial 
in  Middlesex.  But  we  are  not  satisfied  of  our  power  to 
do  this,  even  if  required  before  the  trial :  and,  if  we  pos- 
sessed that  power,  should  be  very  slow  to  exercise  it;  nor 
can  we  conceive  any  circumstances  in  which  we  should 
make  such  an  alteration  when  first  moved  to  do  so  after 
trial.  The  objection  must  therefore  prevail.  The  con- 
sequence is,  that  in  indictments  preferred  in  the  Central 
Criminal  Court,  an  ordinary  venue  should  be  laid  for  the 
material  facts,  as  well  as  that  in  the  margin  describing  the 
jurisdiction ;  and,  when  such  venue  may  not  appear  in  the 
indictment,  no  certiorari  should  be  granted  for  defendant, 
except  on  condition  of  his  consenting  to  its  introduction. 

The  judgment  in  this  case  must  be  arrested. 

Rule  absolute  (a), 
(a)  See  Reg,  v.  Albert,  ante,  89. 


ImJlm  ^^^^  ^'  ^^^"^^  ®"^  another.  Executors  of  Lee. 

Tlie  accounts    ASSUMPSIT.    The  first  count  of  the  declaration  stated, 

of  a  coaching  .     .«.  -r^ 

concern,  in       that  the  plamtitt,  on  the  4th  day  of  December,  1836,  and 

which  several 

persons  were  interested  as  contractors  with  each  other  to  horse  the  coaches  on  different 
portions  of  the  road,  were  referred  at  stated  periods  to  a  person  who  adjusted  them,  and, 
after  ascertaining  how  much  each  had  received  and  disbursed,  divided  the  profits  among 
them  according  to  their  respective  interests,  directing  those  who  had  money  to  pay  to 
the  partnership,  to  hand  it  over  to  those  who  had  to  receive. 

In  an  action  for  money  had  and  received  by  one  of  such  contractors  against  another, 
an  account  so  adjusted  was  offered  as  evidence  of  ihe  balance  due.  It  did  not  appear 
that  the  account  had  ever  been  assented  to  by  the  defendant. 

Held,  that,  as  the  account,  not  having  been  assented  to,  could  only  be  binding  upon 
the  defendant  by  reason  of  some  power  given  to  the  accoantant  as  a  referee,  the  instru* 
ment  was  an  award,  and  reauired  a  stamp. 

Quare,  whether,  during  the  continuance  of  the  partnership,  an  action  was  maintain- 
able on  such  a  settlement  of  accounts,  even  if  it  had  been  assented  to. 
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from  thence  until  the  3d  day  of  October,  1840,  was  a  coach  1843. 
proprietor,  and  he  and  the  said  Lee,  deceased,  and  certain 
other  parties,  together  and  amongst  each  other,  during  all 
that  time  rao  certain  public  stage  coaches  for  hire  between 
Manchester,  in  the  county  of  Lancaster,  and  Leeds,  in  the 
county  of  York,  and  from  thence  back  toiVIanchester  afore- 
said, each  of  the  said  parties  during  all  that  time  agreeing 
respectively  with  each  other  to  hors6  the  said  stage  coaches 
with  their  own  respective  horses  upon  separate  and  dis- 
tinct stages  of  the  road  between  the  said  places,  and  in  the 
management  and  conduct  of  the  said  stage  coaches  each 
of  the  said  parties  respectively,  as  occasion  required,  during 
all  that  time  received  the  fares,  paid  for  the  carriage  and 
conveyance  of  the  passengers  and  parcels  by  the  said 
coaches,  and  made  certain  disbursements  and  charges  inci- 
dental to  the  running  thereof.  And  it  was  then  agreed 
between  the  said  parties  respectively,  that  the  accounts  of 
the  said  coaches  should  be  from  time  to  time  made  up  and 
settled  by  some  person  duly  authorised  by  them  in  that 
behalf,  and  the  amount  of  the  net  profits  ascertained,  and 
also  the  net  amount  of  profits  to  which  each  of  the  said 
parties  was  entitled,  calculated  according  to  the  number  of 
miles  horsed  by  each,  and  in  case  the  due  and  proper  dis- 
bursements and  charges  made  by  any  of  the  said  parties, 
and  the  net  amount  of  profits  to  which  each  party  was 
entitled,  during  any  period  for  which  the  said  accounts  were 
so  made  up  and  settled,  should  exceed  the  sum  received  by 
the  said  party  for  fares  during  the  same  period,  it  was  to  be 
ascertained  and  settled  in  and  by  the  said  account  what 
sums  each  party  was  to  receive,  so  as  to  put  him  or  them 
upon  an  equal  footing  with  the  said  other  parties,  and  from 
which  of  the  said  parties  he  or  they  were  to  receive  the 
same. 

And  thereupon,  in  consideration  of  the  premises,  and 

that  the  plaintiff  and  the  said  other  persons,  at  the  special 

instance  and  request  of  the  said  Lee,  had,  on  the  day  and 

year  first  aforesaid,  agreed  as  aforesaid,  the  said  Lee  under- 

»  o2 
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1843.  took  to  and  then  faithfully  promised  the  plaintiff,  that,  if 
upon  any  of  the  said  periodical  accounts  to  be  so  made  out 
and  settled  as  aforesaid,  it  should  be  ascertained  that  the 
due  and  proper  disbursements  and  charges  made  by  the 
plaintiff,  and  the  net  amount  of  profits  to  which  he  was 
entitled  during  any  period  exceeded  the  sum  received  by 
him  for  fares  during  the  same  period,  and  the  fares  received 
by  the  said  Lee  during  the  same  period  exceeded  the  sum 
which  be  was  entitled  to  hold,  in  order  to  satisfy  his  due 
and  proper  disbursements,  and  his  net  amount  of  profits 
during  the  same  period,  that  he  the  said  Lee  should  and 
would  pay  to  the  plaintiff  out  of  such  excess  such  sum  as 
was  directed  and  appointed  by  such  account  to  be  paid  to 
the  plaintiff,  in  order  to  put  or  to  contribute  to  put  him 
upon  such  equal  footing  as  aforesaid  with  the  said  Lee  and 
the  said  other  parties. 

That  the  plaintiff  and  the  said  Lee  and  the  said  other 
parties,  after  the  said  4th  day  of  October,  1836,  ran  the 
said  stage  coaches  from  and  to  the  places  aforesaid,  upon 
the  said  terms,  and  continued  so  to  do  until  the  3d  day  of 
October,  1840. 

That  Messrs.  Henry  Charles  Lacy  and  James  Allen  were 
duly  authorised  by  all  the  said  parties  to  make  up  and  settle 
the  accounts  of  the  said  coaches,  and  they  the  said  Henry 
Charles  Lacy  and  James  Jllen  accordingly  periodically 
made  up  and  settled  the  said  accounts,  and  on  the  25th  day 
of  February,  1837,  duly  made  up  and  settled  the  accounts 
.  of  the  said  coaches  for  the  period  from  the  4th  day  of 
December,  1836,  until  the  said  25th  of  February,  1837, 
and  upon  such  settlement  it  was  made  to  appear  in  writing, 
as  the  fact  in  reality  and  truth  was,  that  the  disbursements 
and  charges  of  the  plaintiff  during  the  said  period  amounted 
to  the  sum  of  78/.  65.  \0d.,  and  the  net  amount  of  profits 
to  which  he  was  entitled  for  the  same  period  amounted  to 
the  sum  of  76/.  9,s,  I  id.,  amounting  together  to  the  sum  of 
154/.  9^.  9^.,  whilst  the  sum  received  by  him  for  fares 
during  the  same  period  amounted  to  the  sum  of  95/.  IO5. 8c/. 
only.    And  that  upon  the  said  settlement  if  was  also  ascer- 
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Uioed  aod  made  appear,  as  the  fact  in  reality  and  truth  184S. 
was,  that  the  fares  received  by  the  said  luee  during  the 
same  period  exceeded  the  sum  which  he  was  entitled  to 
hold  in  order  to  satisfy  his  disbursements  and  charges,  and 
the  net  amount  of  profits  to  which  he  was  entitled  during 
the  same  period,  by  a  sum  exceeding  the  sum  of  12/.  4s.  4d. 
And  the  said  Lee  was  then  directed  and  appointed  in  and 
by  the  said  account  to  pay  to  the  plaintiff  the  said  sum  of 
12/.  4s.  4d,,  in  order  to  contribute  to  the  placing  the  plain- 
tiff upon  an  equal  footing  with  the  said  Lee  and  the  said 
other  parties,  of  which  said  account  and  settlement  the 
said  Lee  then  had  notice,  and  was  then  requested  by  the 
said  plaintiff  to  pay  him  the  said  sum  of  12/.  45.  4//.,  so 
directed  and  appointed  to  be  paid  to  him  as  aforesaid. 

The  declaration  then  averred  that  other  accounts  for 
other  periods  in  the  declaration  mentioned  had  been  made 
up^  by  which  it  was  ascertained  that  certain  other  sums 
were  due  to  the  plaintiff  in  like  manner. 

Breach,  the  non-payment  by  the  deceased  and  the  de- 
fendants. 

There  was  another  special  count  for  sums  ascertained  to 
be  due  from  the  deceased  to  the  plaintiff,  according  to  the 
settlement  of  accounts  as  made  up  by  another  person  therein 
mentioned. 

There  was^lso  a  count  on  an  account  stated. 

Plea,  the  general  issue;  and  special  pleas,  traversing 
respectively  the  authority  of  the  persons  in  the  declaration 
mentioned  to  make  up  the  accounts,  and  that  they  duly 
made  them  up. 

At  the  trial  before  Lord  Denman  C.  J.,  at  the  Yorkshire 
Summer  Assizes,  1B42,  it  appeared  that  the  plaintiff,  the 
deceased,  and  several  other  persons,  had  contracted  with 
each  oth^r  for  the  horsing  of  certain  stage  coaches  in  the 
manner  in  the  declaration  mentioned,  and  the  persons 
therein  named  were  employed  to  make  out  the  accounts  of 
the  concern  for  certain  specific  periods  as  there  alleged,  the 
balance  from  one  account  not  being  carried  on  to  any  sub- 
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1843.  sequent  account,  but  each  account  forming  a  distinct  ac- 
count by  itself.  The  only  evidence  tendered  to  shew  that 
any  sum  was  due,  under  the  contracts,  from  deceased  to 
plaintiff,  consisted  of  several  of  these  accounts,  which  were 
in  writing  unstamped;  and  each  of  them  shewed  a  balance 
in  the  hands  of  deceased,  which  It  directed  him  to  pay  to 
the  plaintiff.  It  did  not  appear  that  the  deceased  had  ever 
assented  to  the  accounts  so  made  out.  It  was  objected,  on 
behalf  of  defendant,  that  these  documents  were  awards,  and 
inadmissible  in  evidence  for  want  of  a  stamp.  It  was  also 
objected  that  the  action  would  not  lie,  as  being  an  action 
by  one  partner  against  another.  His  Lordship  overruled 
the  objections,  reserving  leave  to  the  defendant  to  move  to 
enter  a  nonsuit.     Verdict  for  the  plaintiff. 

jR.  Hall,  in  Michaelmas  Term  following,  obtained  a  rule 
nisi  accordingly.  The  argument  against  the  maintenance 
of  the  action,  as  being  an  action  between  partners*  is  not 
reported,  as  the  judgment  of  the  Court  applies  to  the  other 
point  only. 

Worthy  and  Martin  now  shewed  cause  {a).  If  the  ac- 
count in  question  was  admissible  in  evidence  without  a 
stamp,  all  the  averments  in  the  declaration  were  proved, 
and,  if  they  are  insuflScient,  the  defendant  should  have  moved 
in  arrest  of  judgment.  The  account  was  not  an  award  so 
as  to  require  a  stamp;  there  was  no  matter  in  dispute,  nor 
had  the  accountant  to  exercise  anyjudgment;  he  had  merely 
to  take  the  items  on  either  side,  and  state  the  result.  In 
Boyd  V.  Emmerson  (6)  a  similar  point  was  raised  as  to  the 
admissibility  of  counsel's  written  opinion,  by  which  parties 
had  agreed  to  be  bound,  but  was  not  decided.  Even  if  the 
parties  had  expressly  agreed  to  be  bound  by  this  account  it 
would  not  become  an  award  within  the  Stamp  'Acts,  for 
the  stamp  is  according  to  the  character  which  an  instrument 

(a)  On    a  fonner  day  in   this      and  Coleridge  Js. 
Vacation  (June  26),  before  Lord  (6)  2  A.  &  E.  184;  S.  C.  4  N. 

Denman  C.  J.,  Paiieion,  WillUim     &  M.  99. 
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bears  upon  the  face  of  it,  and  this  account  does  not  pur-  1843. 
port  to  be  binding  as  an  award.  In  Sybray  v.  White  {a), 
an  accident  having  happened  in  an  old  shaft  of  a  mine,  the 
defendant  said,  that,  if  a  miner's  jury  were  called  and  should 
say  the  shaft  was  his,  he  would  make  compensation.  The 
miner's  jury  was  called  accordingly,  and  found  in  writing 
that  thtB  shaft  was  the  defendant's.  The  written  finding 
did  not  contain  any  agreement  of  the  parties  to  be  bound 
by  the  finding,  and  was  therefore  held  to  be  admissible 
without  an  award  stamp. 

W.  H,  Watson  contri.  It  is  not  necessary  that  there 
should  have  been  disputes  on  the  subject-matter,  in  order 
to  give  this  account  the  character  of  an  award.  [Lord 
Denman  C.  J.  Can  this  be  an  award  unless  the  account- 
ant had  a  binding  power  f]  The  accountant  in  this  case 
was  the  referee;  he  had  not  merely  to  add  figures  together; 
he  was  selected  as  a  person  in  whom  the  parties  had  con- 
fidence to  ascertain  the  facts  and  state  them.  Suppose  he 
had  ascertained  that  on  a  particular  day  the  coach  had 
come  in  full  of  passengers,  and  that  nil  had  been  returned 
in  the  way  bill,  would  he'  not  have  had  authority  to  take 
the  fares  into  account,  although  they  did  not  appear  on  the 
waybill?  [Pa^/esonJ.  This  account  may  not  have  been 
intended  as  a  definitive  settlement,  until  assented  to  by 
the  parties  interested.]  In  Jebb  v.  M*Kternan{b),  a  bond 
was  conditioned  for  the  due  discharge  of  the  duties  of  a 
clerk,  provided  that  such  discharge  should  be  ascertained 
by  the  inspection  of  his  accounts  by  J.  S.,  and  that  the 
amount  so  ascertained  should  be  liquidated  damages.  It 
was  held  that  the  paper  by  which  J.  S.  had  ascertained  the 
amount  required  an  award  stamp. 

Cur.  adv.  vuli. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
(a)  1  M.  &  W.  435.  (6)  1  M.  &  M.  340. 
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1843.         Court  as  follows: — This  was  an  action  by  one  partner  in  a 

^"^y^^^      coach  against  the  executors  of  another  for  monev  had  and 
Carr  .     . 

9.  received. 

Smith.  j^  appeared  that  the  accounts  of  the  partnership  were 

referred  at  stated  periods  to  a  person  who  adjusted  them, 
and,  after  ascertaining  bow  much  each  partner  had  received 
and  disbursed,  divided  the  profits  amongst  them  according 
to  their  respective  interests,  directing  those  who  had  money 
to  pay  to  the  partnership  to  hand  it  over  to  those  who  had 
money  to  receive.  Such  an  account  had  been  adjusted  by 
the  appointed  person  in  the  lifetime  of  the  testator,  and 
was  the  foundation  of  the  present  action,  llie  partnership 
continued  after  such  adjustment.  The  verdict  was  for  the 
plaintiff.  A  rule  nisi  for  a  nonsuit  was  obtained  on  two 
grounds.  First,  that  the  adjustment  of  accounts  was  an 
award,  and  required  a  stamp.  Secondly,  that  no  action  will 
lie  by  one  partner  against  another  on  a  settlement  of  ac- 
counts during  the  partnership,  but  only  on  a  final  settle- 
ment after  dissolution. 

For  the  plaintiff  it  was  contended  that  the  adjustment 
was  a  mere  statement  of  accounts,  though  a  final  one,  and 
that  a  statement  which  is  final,  quoad  the  accounts  stated, 
is  a  good  ground  of  action,  as  much  as  if  the  whole  part- 
nership was  at  an  end.  The  case  of  Fromont  v.  Coupland(a\ 
and  other  similar  cases,  seem  to  limit  the  action  to  a  settle- 
ment of  accounts  on  a  final  close  of  all  partnership  trans- 
actions ;  but  this  case  does  not  necessarily  raise  that  ques- 
tion, for  at  all  events  the  settlement,  in  order  to  ground  an 
action,  must  be  one  which  is  binding  and  conclusive  upon 
the  partners.  Now  it  does  not  appear  here  that  the  adjust- 
ment and  settlement  was  ever  agreed  to  by  all  the  partners, 
nor  indeed  by  the  plaintiff  and  the  testator ;  if  therefore  it 
were  binding  and  conclusive  on  them,  it  must  have  been  so 
by  reason  of  the  power  confided  to  the  person  who  drew  it 
up,  and  in  that  case  it  would  be  an  award,  and  required  a 
stamp.     It  would  come  within  the  authority  of  Jebb  v. 

(a)  2  Bing.  170. 
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M'Kiernan{a),  rather  than  within  JBoyd  v.  Emmerson^b),        1843. 
Sybray  v.  White  {c),  and  similar  cases. 
The  rule  for  a  nonsuit  must  be  made  absolute. 


Cabb 

V, 

Smith. 


Rule  absolute. 

(fl)  1  M.  &  M.  340.  (c)  1  M.  &  W.  435. 

(6)  9  A.  &  £.  184;  S.C.  4  N.  &  M.  99. 


Green  v.  Eloie  and  Toulmin.  Thunda^, 

June  99th. 

1 RESPASS  for  assault  and  false  imprisonment.    Pleas«  By  order  of 
by  defendant  Toulmin:  1.  Not  guilty.  Review  it  was 

2.  That  before  the  said  time,  &c.,  to  wit,  on  the  29th  ordered  that 

1         r  ¥  ,««^  .  .    .  ...      1  theplainuff 

day  of  January,  18S0,  a  certam  commission  of  bankruptcy,  shoold  pay 

under  the  great  seal  of  Great  Britain,  was  duly  issued  certain  costs. 
.  ....       The  party  en- 

against  defendant  Elgie,  and  under  which  said  commission  tided  to  the 

the  said  Elgie  was  thereby  duly  adjudged  and  declared  a  ^^g^^dtion- 
bankrupt,  according  to  the  laws  then  in  force  concerning  ed  the  Court, 
bankrupts,  as  by  the  said  commission  and  adjudication  duly  ^^e  order 
entered  of  record  according  to  the  form  of  the  statute  in  "pd  the  ser- 
such  case  made  and  provided  appears,  and  that  after  the  the  plaintiff 
issuing  the  said  commission,  to  wit,  on  the  18th  day  of  ^jen^'^t 
June,  in  the  year  aforesaid,  the  said  plaintiff  presented  a  and  prayed 
petition  to  the  then  Lord  High  Chancellor  of  Great  Britain,  Jff^oitht''E"" 

committed  to 
prison  for  his  contempt  of  the  order. 

Thereupon  a  farther  order  issued  from  the  Court,  which,  after  reciting  toe  petition  and 
the  order,  proceeded  to  order  that  the  plaintiff  **  do  stand  committed,  &c.  for  his  con- 
tempt in  the  said  petition  mentioned  or  referred  to,  and  that  a  warrant  do  forthwith 
issue  for  that  purpose." 

A  warrant  afterwards  issued,  which  recited  that  by  the  order  last  mentioned  it  was 
ordered  that  the  plaintiff  should  be  committed  *'  for  his  contempt  in  the  said  petition 
mentioned  or  referred  to,"  and  then  directed  his  imprisonment  "  until  the  further  order 
of  this  Court." 

Held,  1.  That  the  warrant  was  no  justification  for  taking  the  plaintiff  in  custody, 
as  the  warrant  referred  to  the  order,  in  which  there  was  no  general  adjudication  of  a 
contempt,  nor  any  fact  found,  nor  any  thing  directed  to  be  done  by  the  prisoner  to 
dear  himself. 

3.  That  the  petitioner's  attorney,  who  had  indorsed  the  warrant  with  his  own  name, 
and  who  had  refused  information  as  to  the  amount  of  the  costs,  when  a  friend  of  the 
plaintiff  inquired  for  the  purpose  of  paying  them,  was  liable  in  trespass. 
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1843.  in  the  matter  of  the  said  Elgie,  praying,  amongst  other 
things,  that  the  said  commission  might  be  superseded. 
That  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  the 
matter  of  the  said  petition  came  on  to  be  beard  before  the 
then  Vice  Chancellor,  who,  after  hearing  the  same,  and 
hearing  the  counsel  of  the  said  plaintiff  in  support  of  the 
said  petition,  was  pleased  to  order,  among  other  things, 
that  the  said  petition,  as  against  the  said  Elgie,  should  be 
dismissed  with  costs,  and  that  the  plaintiff  should  pay  the 
said  Elgie  the  costs  of  and  occasioned  by  that  application ; 
such  costs  to  be  taxed  by  the  Master  of  the  Court  of  Chan- 
cery in  rotation,  if  the  parties  differed  about  the  same. 
That  the  parties  differed,  &c.,  and  that  the  costs  were  taxed 
by  the  Master  of  the  Court  of  Chancery  in  rotation  at  the 
sum  of  36/.  7s.  Sd. 

That  afterwards,  to  wit,  on  the  20th  day  of  December, 
1830,  the  said  plaintiff  presented  a  further  petition  to  the 
then  Lord  High  Chancellor  of  Great  Britain  in  the  matter 
of  the  said  Elgie,  praying,  amongst  other  things,  that  so 
much  of  the  said  order  of  the  said  Vice  Chancellor  as  related 
to  the  dismissal  of  the  said  first  mentioned  petition  might 
be  reversed.  That  afterwards,  to  wit,  on  the  day  last  afore- 
said, said  plaintiff  presented  two  other  petitions  in  the  said 
matter  to  the  said  Lord  High  Chancellor.  That  afterwards, 
to  wit,  on  the  4th  day  of  August,  1832,  the  matter  of  the 
said  several  petitions  came  on  to  be  heard  before  the  said 
Lord  High  Chancellor,  when  his  Lordship,  upon  hearing 
the  same,  Sec,  was  pleased  to  order  that  the  same  should 
be  dismissed  with  costs,  to  be  paid  by  the  plaintiff  Green, 
such  costs  to  be  taxed  by  the  Master  in  Chancery  in  rota- 
tion, &c.  That  the  parties  differed,  &c.,  and  that  the  costs 
were  taxed  by  the  Master  in  Chancery  at  the  sum  of 
33/.  17 s.  9d. 

That  the  said  several  sums  remaining  unpaid,  an  order 
was  made  in  the  matter  of  the  said  bankruptcy,  to  wit,  on 
the  16th  day  of  March,  1833,  by  the  judges  of  the  Court 
of  Bankruptcy,  forming  a  Court  of  Review,  by  which  it  was 
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ordered,  on  the  petition  of  Etgie,  that  the  plaintiff  should 
pay  the  said  several  sums  of  36/.  7$.  8d.  and  33/.  1 7s.  9d. 
to  E/gie,  within  fourteen  days  after  he  should  have  been 
duly  and  personally  served  with  that  order. 

That  the  plaintiff  was  duly  and  personally  served  with 
the  said  last  mentioned  order,  and  that  the  plaintiff  did  not 
pay  the  said  several  monies  to  Etgie  in  pursuance  of  the 
said  order  within  the  said  fourteen  days  as  aforesaid,  and 
that  thereupon,  to  wit,  on  the  day  last  aforesaid,  Elgie 
made  a  further  application  by  petition  to  the  judges  of 
the  said  Court  of  Review  in  the  matter  of  the  said  bank- 
ruptcy for  another  order,  to  enforce  and  compel  the  said 
plaintiff  to  pay  him,  Elgie,  the  said  two  sums  of  money  as 
aforesaid,  whereupon  the  said  Court  of  Review  did  after* 
wards,  to  wit,  on  the  31st  day  of  July,  in  the  year  last 
aforesaid,  upon  the  said  petition  make  another  and  further 
order  that  the  said  plaintiff  should  pay  the  said  several 
soma  of  361.  ?<•  M.  and  33/.  17s.  9^.,  so  taxed  as  costs 
aforesaid,  to  Elgie,  within  four  days  after  he  should  have 
been  duly  and  personally  served  with  that  order,  or  that,  in 
default  thereof,  that  then  the  plaintiff  should  stand  com- 
mitted to  his  then  majesty's  prison  of  the  Fleet. 

That  the  plaintiff  was  afterwards,  to  wit,  on  the  day  last 
aforesaid,  duly  and  personally  served  with  the  said  last 
mentioned  order,  but  that  he  the  plaintiff  made  default  in 
payment  of  the  said  sums  of  money  according  to  the  said 
hst  mentioned  order. 

That  the  plaintiff  having  made  such  default,  and  he  being 
by  reason  thereof  in  contempt  of  the  said  Court,  Elgie 
afterwards,  to  wit,  on  the  igth  day  of  August,  in  the  year 
aforesaid,  presented  another  petition  to  the  judges  of  the 
Court  of  Review. 

The  declaration  then  set  out  the  petition,  which,  after 
stating  the  above  proceedings  in  the  Court  of  Review  with 
respect  to  the  above  mentioned  costs,  and  reciting  the 
above  mentioned  order  of  the  31st  July  last,  prayed  that 
the  plaintiff  might  be  committed  to  the  Fleet,  "  for  his  con- 
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1843.  tempt  of  the  said  last  mentioned  order  of  the  Court  of 
Review.'^  And  thereupon  the  said  G>urt  of  Review^  by 
an  order  in  the  matter  of  the  said  bankruptcy,  bearing  date, 
to  wit,  on  the  29th  day  of  August,  1833,  did  order,  in  the 
words  and  figures  following,  that  is  to  say, 
**  In  Bankruptcy,  ">  Thursday,  the  £9th  day  of  August, 
Court  of  Review.  3  1B33. 

''  In  the  matter  of  Matthew  Elgie^  a  bankrupt.   Whereas 
the  said  Matthew  Elgie  did,  on  or  about  the  19th  day  of 
August  instant,  prefer  his  petition  in  the  above  matter  to 
this  Court,  praying  that  fVilliam  Green,  in  the  said  peti* 
tion  mentioned  or  described  as  of,  8cc.,  might  immediately 
stand  committed  to  his  majesty's  prison  of  the  Fleet,  for 
his  contempt  of  the  order  in  the  said  petition  mentioned  or 
referred  to,  and  that  a  warrant  might  issue  under  the  seal 
of  this  Honourable  Court  for  that  purpose,and  that  the  said 
William  Green  might  be  ordered  to  pay  to  the  said  peti- 
tioner, 8cc.  the  costs  of  the  said  petitioner  of  and  occasioned 
by  that  application ;  now,  upon  reading  the  said  petition 
and  the  affidavits  of  the  said  petitioner,  &c.,  and  also  the 
former  order  of  the  Court,  bearing  date  the  3 1st  day  of 
July  last,  this  Court  doth  order  that  the  said  William  Green 
do  stand  committed  to  his  majesty's  prison  of  the  Fleet, 
for  his  contempt  in  the  said  petition  mentioned  or  referred 
to,  and  that  a  warrant  do  forthwith  issue  for  that  pur- 
pose.   (Signed  by  the  Deputy  Registrar.)     By  the  Court'* 
Whereupon  and  in  pursuance  of  the  said  last  mentioned 
order  a  warrant  was  duly  issued  out  of  the  said  Court  of 
Bankruptcy,  under  the  seal  thereof,  by  the  said  Court  of 
Review,  in  the  matter  of  the  said  bankruptcy,  directed  to 
the  warden  of  his  then  majesty's  prison  of  the  Fleet,  which 
said  warrant  is  in  the  words  following,  that  is  to  say, 
''In  Bankruptcy,  1      In  the  matter  of  Matthew  Elgie,  a 
Court  of  Review.  3  bankrupt. 

^  Whereas  by  an  order  made  by  this  Court  in  the  above 
matter,  upon  the  petition  of  the  said  Matthew  Elgie,  bear- 
ing date  herewith,  it  was  ordered,  that   William  Green, 
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therein  named,  should  stand  committed  to  his  majesty's  1843. 
prison  of  the  Fleet  for  his  contempt  in  the  said  petition 
mentioned  or  referred  to,  and  that  a  warrant  should  forth- 
with issue  for  that  purpose.  These  are  therefore  in  pur- 
suance of  the  said  order  to  will  and  require  you  forthwith, 
upon  receipt  hereof,  to  make  diligent  search  after  the  body 
of  the  said  William  Green^  and  wheresoever  you  shall  find 
him  to  arrest  him  and  him  safely  convey  to  his  majesty's 
prison  of  the  Fleet,  there  to  remain  until  the  further  order 
of  this  Court,  willing  and  requiring  all  mayors,  sheriffs, 
justices  of  the  peace,  headboroughs,  constables,  and  all 
other  his  majesty's  loving  subjects,  to  be  aiding  and  assisting 
to  you  in  the  due  execution  of  the  premises,  as  they  tender 
his  majesty's  service,  and  will  answer  the  contrary  thereof 
at  their  peril,  and  this  shall  be  to  you  and  any  of  you  who 
shall  do  the  same  a  sufficient  warrant.  Dated  this  29th 
day  of  August,  in  the  year  of  our  Lord  1833.  By  the 
Court.  (Signed  by  the  Deputy  Registrar.)  To  William 
Robert  Henry  Brown,  Esq.  Warden  of  his  Majesty's  Prison 
of  the  Fleet,  or  to  his  deputy,  and  these,  &c." 

That  afterwards,  to  wit,  on  the  day  last  aforesaid,  he  did, 
under  the  authority  of  the  said  last  mentioned  order  and 
warrant,  and  in  aid  and  by  command  of  the  said  warden, 
in  execution  of  the  same,  assault  and  a  little  ill  treat  and 
did  imprison  the  plaintiff,  and  keep  and  detain  him  in  pri- 
son, as  in  the  declaration  mentioned,  the  said  several  orders 
and  warrant  being  and  then  and  still  remaining  in  full  force, 
as  he  lawfully  might  for  the  cause  aforesaid.  See. 

Verification,  &c. 

Replication,  protesting  all  the  chancery  and  bankruptcy 
proceedings,  de  injuria,  8cc. 

Issue  on  the  first  plea  and  the  above  replication. 

The  pleadings  in  the  case  of  the  defendant  Elgie  are  not 
material. 

On  the  trial  before  Coleridge  J.,  at  the  Middlesex  Sit- 
tings after  Trinity  Term,  1842,  it  appeared  that  Elgie  was 
an  attorney  in  the  country,  and  Toulmin  his  London  agent. 
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That  Toulmin  bad  written  his  own  address  on  the  warrant, 
under  which  the  plaintiff  was  taken  for  non-payment  of  the 
costs  mentioned  in  the  order  of  the  Court  of  Review.  That 
while  the  plaintiff  was  in  prison  under  the  warrant,  a  friend 
of  the  plaintiff  called  on  Toulmin  for  the  purpose  of  paying 
the  costs,  and  inquired  the  amount;  that  a  conversation 
ensued,  which  afforded  some  evidence  of  a  refusal  on  the 
part  of  Toulmin  to  give  the  information  desired,  such  as 
statements  by  him,  *'  that  he  was  busy,  that  he  would  write 
in  a  few  days  to  his  client;"  and,  on  the  same  person 
coming  again  in  a  few  days  for  the  same  purpose,  ''  that  it 
is  of  very  little  use  to  pay  the  costs,  as  I  can  put  him 
(the  plaintiff)  in  prison  again  immediately  at  my  own  suit," 
and  that  the  second  interview  terminated  without  any  state- 
ment by  Toulmin  of  the  amount  of  costs.  The  plaintiff 
was  afterwards  brought  up  before  Coleridge  J.  by  habeas 
corpus  and  discharged,  on  the  ground  that  the  warrant  was 
bad. 

For  the  defendant  Toulmin  it  was  contended  that  he  bad 
merely  acted  as  attorney,  and  could  not  be  made  liable  in 
trespass,  and  for  both  defendants  that  the  warrant  was  a 
justification.  The  learned  judge  expressed  his  opinion  that 
the  warrant  was  bad,  and  left  the  circumstances  of  Toul" 
fnin*s  conduct  to  the  jury,  as  evidence  that  he  had  taken  an 
active  part  in  procuring  the  imprisonment  of  the  plaintiff. 
Elgie  was  acquitted,  and  the  plaintiff  had  a  verdict  against 
Toulmin, 

Plattt  in  the  Michaelmas  Term  following,  obtained  a 
rule  nisi  to  enter  a  verdict  for  Toulmin,  or  for  a  new  trial, 
or  for  arrest  of  judgment  To  shew  that  the  warrant,  if 
objectionable  for  not  stating  the  contempt,  might  be  aided 
by  reference  to  the  order  of  the  Court  of  Review,  he  cited 
Coster  v.JfHson{a)'^  and,  with  respect  to  the  warrant  fixing 
no  definite  term  of  imprisonment,  he  cited  The  Case  of  the 
Sheriff  of  Middlesex  (6). 

(a)  3M.  &W.  411. 

(6)  11  A.  &  £.  273 ;  S,  C  nom.  Reg.  v.  Oouett,  3  P.  &  D.  349. 
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Thesiger,  Cowling  and  Corrie  shewed  cause  (a). 

Barstow  and  C.  Clark  contri. 

Cur.  adv,  vulL 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court  as  follows: — This  was  an  action  of  trespass  for 
assault  and  false  imprisonment  against  Efgie  and  TotUmin. 
They  plead  separately  the  same  pleas,  not  guilty;  and 
secondly,  a  justification  under  a  commitment  by  the  Court 
of  Review  for  a  contempt.  Elgie  was  acquitted.  The 
question  is,  whether  the  verdict  against  Toulmin  should  not 
be  set  aside. 

A  commission  had  been  sued  out  against  Elgie^  who 
was  declared  bankrupt.  The  plaintiff,  a  creditor,  petitiotued 
to  supersede  the  commission.  His  petition  was  dismissed 
with  costs.  The  proceedings  in  bankruptcy  terminate  with 
the  warrant  under  which  he  underwent  that  imprisonment 
for  which  he  now  seeks  redress.  He  was  discharged  by 
my  brother  Coleridge,  who  held  the  warrant  illegal. 

The  first  question  we  are  to  consider  is*  whether  at  the 
trial  Toulmin  was  proved  to  have  done  any  thing  towards 
the  imprisonment,  so  as  to  require  justification.  This  was 
treated  by  my  learned  brother  as  too  clear  for  argument. 
It  certainly  is. 

The  warrant  was  written  upon  by  Toulmin,  as  acting  in 
the  matter  before  the  imprisonment. 

Then  was  the  warrant  legal  i  (His  Lordship  read  the 
order  and  warrant.)  We  are  of  opinion  that  it  was  not. 
The  contempt  recited  is  a  contempt  mentioned  or  referred 
to  in  a  petition  preferred  by  defendant  Elgie,  in  his  bank- 
ruptcy, and  the  order  is  that  the  said  William  Green  do 
stand  committed  to  the  Fleet  Prison  for  his  contempt  in 
the  said  petition  mentioned.  The  warrant  refers  to  this 
order  as  the  ground  of  commitment  in  which  there  is  no 

(a)  On  a  former  day  in  this  Vacation  (June  23),  before  Lord  Den- 
won  0.  J.  Pattetan  and  Coleridge  Js. 
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general  adjudication  of  a  conteropt«  nor  any  fact  found,  nor 
anything  directed  to  be  done  by  the  prisoner  to  clear  him- 
self from  it*  No  such  order  or  warrant  has  ever  been  held 
good,  and,  though  this  is  said  to  be  the  form  sanctioued  by 
the  Court  of  Review,  we  have  no  reason  to  think  that  it 
has  ever  been  upheld  in  the  face  of  these  objections.  The 
form,  employed  by  the  Court  of  Chancery  in  former  times, 
appears  to  have  been  entirely  different 

One  case  was  cited,  Coster  v.  Wilson  (a),  to  prove  that 
a  warrant  of  commitment  may  be  legal,  though  made 
intelligible  only  by  reference  to  the  order  on  which  it  is 
grounded.  Here  the  order  itself  appears  to  be  bad.  In 
that  case  the  reference  was  in  respect  of  matters  of  mere 
form,  by  which  the  jurisdiction  might  have  appeared  more 
distinctly,  but  the  fact  of  trial  and  the  evidence  of  all  that 
is  wanted  for  that  purpose  were  set  out  at  large,  while  in 
the  present  case  no  offence  whatever  can  be  collected  from 
the  documents. 

Supposing!  however,  the  warrant  illegal,  another  question 
was  raised,  how  far  the  attorney  can  be  made  a  trespasser 
for  merely  transmitting  it,  in  the  execution  of  his  duty 
towards  his  client,  from  the  Court  from  which  it  came  to 
the  oflScer  whom  it  required  to  receive  the  prisoner. 

This  supposition  assumes  that  the  proof  of  the  relation 
of  attorney  and  client  between  the  two  defendants  was  clear: 
granting  this,  what  authority  is  there  for  the  distinction  here 
supposed  in  favour  of  the  attorney?  On  examining  the 
books  only  one  such  authority  will  be  found,  a  nisi  prius 
case,  Sedley  v.  Sutherland  {b).  We  must  say  that  that 
report  is  at  varian^^^e  with  many  well  considered  cases  in 
banc,  of  which  it  will  be  enough  to  mention  Braham  v. 
Barker  {c)^  where  the  point  was  learnedly  discussed  and 
fully  decided,  and  Codrington  v.  Lloyd{d).  The  distinction 
is  not  between  attorney  and  client,  but  between  both  of 

(a)  S  M.  &  W.  411.  (d)  8  A.  &  £.  449;  S.  C.  3  N. 

(b)  3  Esp.  SOS.  &  P.  442. 

(c)  d  Wils.  396. 
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them  and  the  officer  whom  they  employ  to  execute  his        184S. 
knovvn  duty  in  giving  effect  to  the  judgments  and  orders      ^'^T''^^ 
of  competent  courts.    This  distinction  is  just  and  reason-  «. 

able^  and  has  been  expounded  in  Carratt  v.  Morley  (a),  £^'>- 
and  several  other  cases  lately  decided  in  this  Court.  And 
it  is  not  impossible  that  an  attorney  may  be  in  the  nature 
of  an  officer,  handing  over  papers,  which  may  be  afterwards 
acted  upon,  with  no  more  concurrence  than  that  of  a  post- 
man who  conveys  a  letter.  When  such  is  his  conduct,  this 
principle  may  protect  him ;  but,  if  he  deliberately  directs 
the  execution  of  a  bad  warrant,  he  takes  upon  himself  the 
chance  of  all  consequences. 

But  even  this  argument  would  fail  to  protect  the  defend- 
ant Toulmin  in  the  present  instance,  because  it  is  admitted 
that  an  officious  interference  in  buch  proceedings,  from  any 
indirect  motive,  would  divest  the  attorney  of  this  supposed 
privilege.  Here  malice  was  directly  imputed,  and  that 
question  was  properly  submitted  to  the  jury.  The  evidence 
arising  from  his  writing  on  the  warrant  might  fall  short  of 
this ;  so  might  his  attendance  at  the  judge's  chambers  to 
oppose  plaintiff's  discharge  from  custody.  But  his  refusing 
information  as  to  the  amount  of  costs,  which  a  friend  of 
plaintiff's  was  ready  to  pay,  led  to  the  protraction  of  his 
imprisonment,  and  furnished  cogent  proof  of  such  motive. 

Rule  discharged, 
(a)  1  Q.  B.  18;  &  C.  1  G.  &  D.  275. 


▼OL.  1. — D.  M. 
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184S. 

Saturday,  '^^^  QoEEN  V.  Kenbick,  sell,  and  Kenbick,  jun. 

An"ndi!*ment  INDICTMENT  for  conspiracy.  &c.    The  first  count 

charging  that    charged  that  T.  Kenrick  the  elder,  &c.,  horse  dealer,  and 

horse  dealers     ^"  ^^wrtcA  the  younger,  &c.,  horse  dealer,  being  evil  dis- 

being  evil  dis-  posed  persons,  and  seeking  to  get  their  living  by  various 
posed  persons,  .  .  o«  •  i_ 

and  seeking  to  subtle,  fraudulent  and  dishonest  practices,  on,  Sic,  with 

get  their  living  (q^q^  guj  arms,  at,  &c.,  together  with  divers  other  evil  dis- 
y  various  »      »         *      o 

subtle,  fraudu-  posed  persons,  unlawfully,  fraudulently  and  deceitfully  did 

hollar orair     combine,  conspire,  confederate  and    agree   together,  by 

tices,  together  divers  false  pretences  and  subtle  means  and  devices,  to 

other  evil  dis-   obtain  and  acquire  to  themselves,  of  and  from  one  G.  W,F.f 

j^edoenons,  divers  large  sums  of  money  of  the  monies  of  the  said  G. 

unlawfully, 

fraudulently      W,  jP.,  and  to  cheat  and  defraud  him  thereof,  to  the  great 

and  deceitfully  damage  of  the  said  G.  W.  F.,  to  the  evil  example,  &c. 
did  combine,  ®  ^  '  ^  . 

conspire,  &c.         Second  count,  charging  the  conspiracy  to  acquire  the 

J^fen^  Sid  °»^"®y  ^^  Kenrick,  senior,  only. 

subtle  means.        Third  count,  charging  the  conspiracy  to  acquire  to  Ke/i- 

to  obtain  to  •  r   ■      *  i 

themselves  ^^^f  junior,  only. 

from  C.  divers       The  fourth  count  charged  that  Xe/incX:  the  elder  and 

sums  of  money    •r       . 

of  the  monies    Kenrick  the  younger,  on,&c.y  at,&c.  unlawfully,  knowingly 

chMtanddl-  *"^  designedly  did  falsely  pretend  to  the  said  G.  W.  F. 

fraud  him  that  a  certain  carriage,  to  wit,  a  carriage  called  a  phaeton, 

bad^on'the"^'  *"*^  *  certain  mare  and  a  certain  gelding,  which  they  the 

ground  of  ge-  said  Kenrick  the  elder  and  Kenrick  the  younger  then  and 

A.  and  B.  ^^^^^  offered  for  sale  to  the  said  G.  W.  P.,  had  then  been 

lu  concert  with  thg  property  of  a  lady  then  deceased,  and  were  then  the 

each  other,  ^  .  •  ,  \         , 

fnlsel^y  pre-        property  of  her  sister,  and  were  not  then  the  property  of 

that  «f ho  ^      *"y  horse  dealer,  and  were  then  the  property  of  a  private 

which  they  person ;  and  that  the  said  mare  and  the  said  gelding  were 
had  for  sale 

had  been  the  property  of  a  lady  deceased,  and  was  then  the  property  of  her  sister,  and 
was  not  then  the  property  of  any  horse  dealer,  and  that  the  horse  was  quiet  to  ride  and 
drive,  and  by  these  misrepresentations  induced  C.  to  purchase  the  horse. 

Held,  that  the^  were  indictable  for  conspiracy,  although  the  money  was  to  be  obtained 
through  the  medmm  of  a  contract. 

Semble,  that  they  were  also  indictable  for  obtaining  money  by  false  pretences. 

One  of  two  defendants  in  an  indictment  for  conspiracy  died  after  the  venire  facias 
juratores  was  returnable  and  before  trial ;  the  other  defendant  was  tried  and  found  guilty. 

Held,  no  mistrial,  although  no  suggestion  of  the  co>defendant's  death  had  been  en- 
tered on  the  record  before  trial. 
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then  respectively  quiet  to  ride  and  drive,  and  quiet  and        1843. 
tractable  in  every  respect,  by  means  of  which  said  false    »J]^^!f^'^ 
pretences  Kmrick  the  elder  and  Kenrick  the  younger  did  «. 

then  and  there  unlawfully,  knowingly  and  designedly  obtain  Kemrick. 
from  O.  W,  jP.  a  certain  valuable  security,  to  wit,  an  order 
for  the  payment  of  l68/.»  with  intent  then  and  there  to 
cheat  and  defraud  G.  TFl  JF*.  of  the  same,  whereas  in  truth 
and  in  fact  the  said  carriage,  the  said  mare  and  the  said 
gelding,  had  not  then  been  the  property  of  a  lady  then 
deceased,  and  were  not  then  the  property  of  her  sister; 
and  whereas  in  truth  and  in  fact  the  said  carriage,  the  said 
mare  and  the  said  gelding,  were  then  the  property  of  a 
horse  dealer;  and  whereas  in  truth  and  in  fact  the  said 
carriage,  the  said  mare  and  the  said  gelding,  were  not  then 
the  property  of  a  private  person ;  and  whereas  in  truth  and 
in  fact  the  said  mare  and  the  said  gelding  were  not  then 
quiet  to  ride  and  drive,  and  were  not  then  quiet  and  tracta- 
ble in  every  respect;  and  whereas  Kenrick  the  elder  and 
Kenrick  the  younger  then  and  there  well  knew  that  the 
said  carriage,  the  said  mare  and  the  said  gelding,  had  not 
then  been  the  property  of  a  lady  then  deceased,  and  were 
not  then  the  property  of  her  sister,  and  also  then  and  there 
well  knew  that  the  same  were  then  the  property  of  a  horse 
dealer,  and  that  the  same  were  not  then  the  property  of  a 
private  person,  and  that  the  said  mare  and  the  said  gelding 
were  not  quiet  to  ride  and  drive,  and  were  not  then  quiet 
and  tractable  in  every  respect,  to  the  great  damage  and 
deception  of  the  said  G.  W.  jP.,  to  the  evil  example,  8cc. 

Fifth  count  the  same,  except  that  it  charged  the  property 
to  have  been  offered  for  sale  by  Kenrick  the  elder  only. 

Both  defendants  pleaded  not  guilty. 

The  case  was  removed  into  this  Court  and  tried  before 
Lord  Denman  C.  J.,  at  the  Middlesex  Sittings  after  Mi- 
chaelmas Term,  1841.  The  venire  facias  juratores  was 
tested  in  Trinity  Term,  1841,  and  was  returnable  on  the 
SOth  October  following.  Kenrick  the  younger  died  on  the 
1st  November.     Kenrick  the  elder  was  tried  without  any 

p2 
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1843.         suggestion  of  the  co-defeudant's  death  having  been  entered 

,J^/^^      on  the  record.     Evidence  was  given  of  the  facts  alleged  in 
The  Queen      .      ^        ,  ^     r    ,  .  i  «r 

9.  the  fourth  count,  and  of  the  concert  between  the  two  Kett- 

Keneick.     ^icks.    Verdict  guilty. 

Byles,  in  the  following  Hilary  Term,  obtained  a  rule 

nisi  for  a  new  trial,  on  the  ground  that  the  acts  proved  did 

not  constitute  an  indictable  offence;  also  for  a  venire  facias 

de  novo,  on  the  ground  that  the  trial,  without  a  suggestion 

entered  of  the  death  of  the  younger  Kenrick,  was  a  mistrial ; 

also  for  arrest  of  judgment,  on  the  ground  that  the  first 

three  counts  were  bad  for  generality;  and  the  two  last  for 

omitting  to  state  to  whom  the  security  belonged,  and  also 

on  the  ground  that  they  charged  a  mere  false  warranty, 

which  was  not  the  subject  of  a  criminal  proceeding. 

Thesiger  shewed  cause  (a).  The  fourth  and  fifth  counts 
must  certainly  be  abandoned  on  the  authority  of  Reg.  v. 
Martin{b)f  as  bad  in  form,  but  the  counts  are  good  in  sub- 
stance, and  the  facts  stated  therein  were  established  in 
evidence^  and  are  sufficient  to  constitute  the  offence  charged 
in  ihe^rst  three  counts. 

The  objection  to  the  first  three  counts,  on  the  ground  of 
generality,  cannot  be  sustained.  Peck  v.  Reg.{c)  will  be 
relied  on  in  support  of  the  objection,  but  the  real  objection 
to  the  indictment  in  that  case  was,  not  that  it  was  too  general^ 
but  that  the  particular  allegation  contained  in  it  did  not 
necessarily  involve  a  criminal  charge.  The  indictment 
charged  that  the  prisoners  conspired  to  defraud  divers  liege 
subjects^  who  should  bargain  with  the  prisoners  for  the  sale 
of  goods  "  without  making  payment  or  other  remuneration 
or  satisfaction  for  the  same/'  Accordingly  Lord  Denman 
C.  J.,  in  delivering  the  judgment  of  the  Court,  observed, 
"It  states  that  they  conspired  to  deceive  and  defraud  divers 
of  her  Majesty's  subjects,  who  should  bargain  with  them 

(a)  In  Mich.  Vac.  Inst,  (Nov.  (*)  8  A.  &E.  481;  &  C.  8  N. 

96),  before  Lord  Denman  C.  J.,      &  P.  479. 
Coleridge  tLn6  WightmanJs.  (c)  0  A.  &  E.  686;  5.G.  1  P. 

&  D.  50& 


Kenrick. 
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for  tbe  sale  of  goods,  of  great  quantities  of  such  goods, 
without  making  payment  or  other  remuneration  or  satisfac-    •ti'^qT^I,, 
tion  for  the  same.     Now,  obtaining  goods  without  paying  v. 

is,  as  Mr.  Murphy  argued,  not  necessarily  a  fraud :  the 
words  might  apply  to  the  obtaining  goods  to  sell  on  com- 
mission. Therefore  we  are  of  opinion  that  the  count  is 
bad."  Rex  v.  Gill{a)  is  recognised  in  that  case,  and  the 
indictment  there  is  precisely  ihe  same  with  the  counts  now 
in  question.  Suppose  several  persons  should  agree  toge* 
ther  to  set  up  a  repository  for  the  sale  of  horses,  with  the 
intention  of  defrauding  the  public  by  false  representations 
as  to  the  horses,  but  without,  having  actually  adjusted  the 
particular  devices  to  be  resorted  to.  Surely  this  would  be 
an  indictable  conspiracy;  yet  it  would  be  impossible  to 
allege  the  particular  means  of  carrying  out  the  conspiracy. 
In  Rex  V.  Richardson  (Jb)  also,  where  an  indictment  to  de- 
fraud a  party  of  the  fruits  of  a  verdict  obtained  was  held 
bad.  Rex  v.  OiU{a)  was  referred  to  and  distinguished,  on 
the  ground  that  the  object  alleged  in  Rex  v.  Richardson{b) 
was  not  necessarily  an  illegal  object.  Lord  Denman  C.  J. 
there  said,  ''  It  is  essential  that  the  parties  should  conspire 
to  do  something  which  the  law  may  contemplate  as  an  ille- 
gal act.  Supposing  particular  property  were  removed  from 
the  premises  of  the  defendant,  which  might  lawfully  be 
removed,  this  could  not  subject  the  parties  removing  such 
property  to  an  indictment  for  conspiracy,  though  the  con- 
sequence of  such  an  act  may  have  rendered  the  verdict 
abortive.  The  most  general  form  I  find  recognised,  is  that 
in  the  case  cited  {Rex  v.  Gill  {a) ),  namely,  *  to  cheat  and 
defraud  a  party  of  his  goods  and  monies.'  But  there  an 
offence  at  common  law  is  clearly  and  distinctly  stated,  not 
in  figurative  and  doubtful  terms,  but  in  words  to  which  the 
law  assigns  a  specific  meaning.'*  In  Rex  v.  Eccles(c),  the 
indictment  merely  stated  that  the  prisoners  had  conspired 
together  by  indirect  means  to  prevent  one  H.  B.  from  exer- 
cising the  trade  of  a  tailor,  without  setting  forth  the  means 

(a)  9  B.  &  Aid.  904.  (c)  WiUes,  583,  n.,  and  Id  East, 

"^^   I  M.  &  Rob.  402.  230,  n. 


The  Queen 


CASES  IN  THE  QUEEN  S  BENCH, 

used;  but  the  Court  overruled  the  objection,  saying  that  it 
\vas  sufficient  to  state  the  conspiracy  and  its  object.    The 
V.  mere  generality  of  the  count  in  these  cases  cannot  prejudice 

EN  RICK.     ^Y^^  prisoner,  for  he  can  always  obtain  particulars  of  the 
charge. 

Secondly,  the  facts  stated  in  the  two  last  counts,  and 
proved  at  the  trial,  constitute  an  indictable  offence,  and 
sustain  the  charge  of  conspiracy  in  the  three  Jirst  counts. 
Undoubtedly,  a  mere  false  affirmation  by  a  single  indivi- 
dual on  the  sale  of  property  by  him  has  been  held  not  to 
be  an  indictable  offence.  Thus,  if  one  professes  to  sell  an 
interest  in  property  and  receives  the  purchase  money,  the 
vendee  taking  the  usual  covenant  for  title,  and  it  turns  out 
that  the  vendor  has,  in  fact,  previously  sold  his  interest  ia 
the  property  to  a  third  person,  this  is  not  sufficient  to 
support  an  indictment  for  obtaining  money  by  false 
pretences  :  Rex  v.  Codrington  (a).  So,  the  delivery  of  less 
beer  than  contracted  for  as  the  due  quantity,  has  been 
held  not  indictable:  Rex  v.Wheatley{b);  the  same  with  re- 
spect to  the  false  affirmation  as  to  the  weight  of  coals  sold : 
Rex  v.  Reed(c).  But,  in  all  such  cases  of  contract,  the 
question  would  have  been  very  different,  if  the  fraud  had 
been  effected  by  several  persons  in  combination.  In  Rex 
V.  PyeweU(d)  several  persons  were  charged  for  conspiring 
to  defraud  by  false  warranty  of  a  horse.  They  were  ac- 
quitted, not  because  a  conspiracy  to  defraud  by  means  of  a 
contract  was  not  indictable,  but,  because,  upon  the  facts  of 
the  case,  there  was  no  evidence  **  of  concert  between  the 
parties." 

The  objection,  that  there  has  been  a  mistrial,  because  no 
suggestion  of  the  death  of  the  younger  Kenrick  has  been 
entered  on  the  record,  seems  to  be  founded  on  an  analogy 
to  civil  proceedings,  in  which  a  suggestion  on  the  record, 
according  to  stat.  8  &  9  Will.  3,  c.  11,  s.  7,  saves  the 
abatement  which  would  otherwise  ensue  from  the  death  of 

(a)  1  C.  &  P.  661.  (0  7  C.  &  P.  848, 

(6)  9  Burr.  U25.  {d)  1  Stark.  N.  P.  C.  403. 
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a  co-plaintiff  or  co-defendant.     There   ia  no  authority,        1843. 
however,  for  such  an  analogy  ;  and,  even  if  the  analogy    JJ|*'X*^ 
prevailed,  it  seems  that  in  civil  proceedings  a  death  after  «. 

issue  joined  need  not  be  suggested  in  making  up  the  issue,  Kbreick. 
nor  till  the  judgment-roll  is  made  up  :  {Tidd,  725,  9th  ed.) 
**  After  issue  joined  by  two  defendants,  if  one  of  them  die, 
and  then  a  venire  facias  is  awarded  betwixt  the  plaintiff 
and  both  the  defendants,  and  so  in  the  habeas  corpora  and 
distringas,  yet  this  shall  not  vitiate  the  venire  facias,  &c.  to 
make  error ;  because,  though  one  of  the  defendants  be 
dead,  yet  the  other  being  alive,  it  is  sufficient.  And  there 
need  be  no  surmise  in  judicial  writs  that  one  of  the  defend- 
ants is  dead ;  it  is  time  enough  to  show  it  to  the  court  on 
the  day  in  bank."  {Duncomb's  Trials,  per  Pais,  p.  67.) 
**  Although  a  venire  facias  issued  against  a  dead  person,  yet 
one  of  the  defendants  being  alive,  is  sufficient,  and  no 
cause  of  error,**  Pijfin  v.  Fenion  (a).  He  referred  also  to 
Rex  V.  Coken(Jb),  Rex  v.  Nichols{c),  Thody's  case{d),  Rex 
V.  Kiunersleyie),  Rex  v.  Cooke  (f). 

Erie  contri.  Hex  v.  Gill(g)  was  an  unprecedented 
decision  and  contrary  to  all  principle,  and  appears  to  be 
shaken  by  Reg.  v.  Rawed  (A),  where  an  indictment  for 
committing  divers  unnatural  practices  was  held  bad  for 
generality.  In  actions  for  slanderously  imputing  a  con- 
spiracy, a  general  justification  in  the  form  of  this  indict- 
ment would  be  insufficient,  and  surely  there  ought  to  be  as 
much  particularity  in  an  indictment  as  in  a  plea.  The  acts 
proved  did  not  constitute  an  indictable  offence  on  the 
authority  of  the  cases  already  referred  to ;  these  acts,  if 
done  by  a  single  person,  would  not  have  amounted  to  the 
offence  of  obtaining  money  by  false  pretences.  They  can- 
not, therefore,  be  indictable  because  done  by  two  persons* 

(fl)  Cro.  Car.  426.  (c)  1  Str.  193. 

(6)  1  Stark.  N.  P.  C.  51 1.  (/)  5  B.  &  C.  538. 

(c)  13  East,  412,  n.  (g)  2B.&C  Aid.  204. 

(d)  1  Veiitr,  234.  (A)  2  G.  &  D.  518. 
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1843.  It  is  quite  an  innovation  on  the  principles  of  criminal  law 
to  make  a  false  warranty  the  subject  of  an  indictment, 
v.""""  The  falsity  would  give  an  action  for  deceit,  as  in  Dobeil  v. 
Kemrick.  S^eww«  (a),  where  the  vendor  of  a  public- house,  pending 
the  treaty  of  sale,  made  deceitful  representations  respecting 
the  amount  of  the  business  done  in  the  house.  Rex  v. 
TtiMier  (6)  shews  that  an  indictment  will  not  lie  for  con- 
spiring to  commit  a  civil  trespass  upon  property,  by 
agreeing  to  go,  and  by  going,  into  a  preserve  for  hares,  the 
property  of  another,  for  the  purpose  of  snaring  them, 
though  alleged  to  be  done  in  the  night  by  the  defendants, 
armed  with  offensive  weapons  for  the  purpose  of  opposing 
resistance  to  any  endeavours  to  apprehend  or  obstruct 
them;  and  Lord  Ellenborough  C.  J.  in  delivering  the 
judgment  of  the  Court,  said,  '^  I  should  be  sorry  that  the 
cases  in  conspiracy  against  individuals,  which  have  gone  far 
enough,  should  be  pushed  still  farther.  I  should  be  sorry 
to  have  it  doubted  whether  persons  agreeing  to  go  and 
sport  upon  another's  ground,  in  other  words,  to  commit  a 
civil  trespass,  should  be  thereby  in  peril  of  an  indictment 
for  an  offence  which  would  subject  them  to  infamous 
punishment.*'  The  falsity  in  this  case  was  not  as  to  any 
collateral  matter,  but  as  to  the  contract  itself.  If  a  false 
warranty  by  one  is  not  indictable,  how  can  a  false  warranty 
by  two  persons  be  so  ?  There  is  certainly  no  direct 
authority  to  shew  this  to  have  been  a  mistrial,  but  it 
seems  on  principle  that  the  issue  which  the  jury  have  to 
try  should  appear  on  the  record.  According  to  the 
record,  the  jury  had  to  try  both  defendants,  although,  in 
truth,  they  had  to  try  one  only. 

Thesiger,  in  reply,  referred  to  Rex  v.  Villeneuve{c). 

Cur.  adv.  vult* 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court  as  follows: — This  was  an  indictment  for  a  conspi- 

(a)  S  B.  &  C.  693;  5  D.  &  R.  490.  (c)  Cited  3  T.  R.  104. 

(6)  13  East,  S98. 
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racy,  coDtaioiDg  five  counts.   Of  these,  two  were  given  up  (a)         1843. 
by  consent  for  the  prosecution,  on  account  of  an  objection    r«|[*^^^ 
wholly  unconnected  with  that  made  to  the  others  now  to  v. 

be  considered.     The  third  ran  in  the  following  form.    (Hie     ^***'^*- 
Lordship  then  read  the  count.) 

The  4th  and  5th  charged  defendants  with  obtaining 
money  by  false  pretences,  which  were  set  forth. 

It  was  contended,  in  the  first  place,  that  the  third  count 
was  bad  by  reason  of  uncertainty,  as  giving  no  notice  of 
the  offence  charged.  The  whole  law  of  conspiracy,  as  it 
has  been  administered  at  least  for  the  last  hundred  years, 
has  been  thus  called  in  question,  for  we  have  sufficient 
proof  that  during  that  period  any  combination  to  prejudice 
another  unlawfully  has  been  considered  as  constituting  the 
offence  so  called.  The  offence  has  been  held  to  consist  in 
the  conspiracy,  and  not  in  the  facts  committed  for  carrying 
it  into  effect,  and  the  charge  has  been  held  to  be  sufficiently 
made  in  general  terms  describing  an  unlawful  conspiracy 
to  effect  a  bad  purpose. 

This  form  of  indictment  was  formerly  questioned  in 
Rex  V.  GUl{b\  and  was  upon  discussion  held  good.  Nor 
has  that  decision  been  overruled.  The  indictment  in  Rex 
Eccies  (c),  stated  in  a  note  theie,  is  equally  general. 

There  have  not  been  wanting  occasions  when  learned 
judges  have  expressed  regret  that  a  charge  so  little  cal- 
culated to  inform  a  defendant  of  the  facts  intended  to  be 
proved  npon  him  should  be  considered  by  the  law  as  well 
laid.  All  who  have  watched  the  proceedings  of  Courts  are 
aware  that  there  is  danger  of  injustice,  from  calling  for  a 
defence  against  so  vague  an  accusation ;  and  judges  of  high 
authority  have  been  desirous  of  restraining  its  generality 
within  some  reasonable  bounds.  The  antient  form  how- 
ever has  kept  its  place ;  and  the  expedient,  now  employed 
in  practice,  of  furnishing  defendants  with  a  particular  of  the 

(a)  The  cooiits  given  op  were  good  in  tubitanee, 
the  4tb  and  dth.   They  were  g^ven         {b)  S  B.  &  Ad.  S04. 
up  for  a  formal  defect,  as  appears  (c)  Wilies,  583,  n.,  and  13  East, 

sapra;   but  it  appears  from   the  830,  n. 
judgment  (p.  318)  that  they  were 
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1843.        acts  charged  upon  them,  is  probably  effectual  for  preventing 
surprise  and  unfair  advantages. 

Doubts  have  also  been  expressed  how  far  an  indictment 
Kekbick.  fQf  conspiracy  may  be  maintained,  where  the  object  of  it 
was  of  a  very  trivial  nature,  or  where  the  whole  matter 
might  be  thought  to  sound  in  damage,  not  in  crime.  Lord 
Ellenborough^  in  Rex  v*  Turner  (a),  would  not  permit  par- 
ties to  be  convicted  of  a  conspiracy  for  effecting  so  slight 
an  object  as  a  trespass  by  following  the  game  on  another's 
land.  The  same  learned  judge,  in  Rex  v.Pjfwell{b)p  stopt 
the  case,  on  the  trial  of  an  indictment  for  a  conspiracy,  where 
the  fraud  to  be  accomplished  appeared  to  be  such  as 
would  more  properly  be  the  foundation  of  a  civil  action  on 
the  warranty  of  a  horse.  But  if  in  the  case  of  Rex  v. 
Turner  (a)  the  meditated  injury,  instead  of  ending  with  the 
trespass,  had  been  planned  for  the  purpose  of  seizing  the 
landowner,  or  driving  him  from  the  country,  we  have  no 
reason  to  think  that  the  learned  judge  would  have  con- 
demned an  indictment  for  a  conspiracy  to  effect  that  object. 
In  the  case  of  Rex  v.  PywelKJb)  the  acquittal  was  directed^ 
not  because  an  action  might  have  been  brought  on  the 
warranty,  but  because  one  of  the  two  defendants,  though 
acting  in  the  sale,  was  not  shewn  to  be  aware  that  a  fraud 
was  practised.  His  Lordship  said  that  ''  no  indictment  in 
a  case  like  that  could  be  maintained  without  evidence  of 
concert  between  the  parties  to  effectuate  a  fraud." 

Lord  Tenterden  also  is  supposed  to  have  thrown  some 
doubt  on  the  common  form  of  indictment  for  conspiracy 
in  Rex  v.Fowle(c),  but  the  indictment  there  departed  from 
the  common  form,  charging  a  conspiracy  ''to  cheat  and 
defraud  the  just  and  lawful  creditors  of  JP.,'*  but  not  saying 
**  of  their  monies,"  or  of  anything.  This  objection  could 
not  have  escaped  that  learned  judge,  though  two  others 
only,  and  those  less  weighty,  are  ascribed  to  him  by  the 
reporter,  that  it  does  not  state  what  was  to  be  done,  or  who 
was  to  be  defrauded.     Even  that  indictment,  however,  he 

(a)  13  East,  228.  (e)  4  C.  &  P.  693. 

(b)  1  Stark.  N.  P.  C.  409. 
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permitted  to  be  tried,  and  defendants  were  acquitted  for         1843. 
want  of  evidence.    If  they  had  been  convicted,  and  the    ^  ^ 
judgment  arrested,  the  case  of  Rex  v.  Gill  {a)  would  have  v, 

remained  untouched.     Nor  does  Lord  Tenterden  say  any     ^**»'^*' 
thing  which  indicates  his  dissatisfaction  with  it 

The  indictments  in  Rex  v.Richard80n{b),  Peck  y»Reg.(c), 
which  were  held  bad,  were  satisfactorily  distinguished  on 
the  argument  from  that  of  Rex  v.  Gill  {a). 

The  case  was  moved  and  argued  for  misdirection  as 
well  as  in  arrest  of  judgment,  inasmuch  as  the  jury,  it  was 
said,  ought  to  have  been  told  that  the  evidence  established 
no  indictable  offence.  But  this  objection  is  in  fact  the 
same  as  that  already  stated,  on  which  we  have  observed. 
The  third  count  charged  a  conspiracy  to  cheat  prosecutor 
of  his  monies  in  general  terms.  The  evidence  was  in  effect, 
that  the  prosecutor  was  told  by  both  defendants  that  the 
horses  in  question  had  been  the  property  of  a  lady  deceased, 
and  were  then  the  property  of  her  sister,  and  never  had 
been  the  property  of  a  horsedealer,  and  that  they  were  quiet 
and  tractable,  all  these  statements  being  absolutely  false, 
and  defendants  knowing  that  nothing  but  a  full  belief  of 
their  truth  would  have  induced  prosecutor  to  make  the 
purchase,  as  he  repeatedly  informed  them  that  he  wanted 
the  horses  for  his  daughters'  use.  The  conspiracy  was 
made  out  to  the  entire  satisfaction  of  the  jury,  and  its 
object  was  not  to  do  anything  innocent,  lawful,  or  in* 
different,  but  to  cheat  the  prosecutor  of  his  money  by  false 
representations. 

The  4th  and  dth  counts  charged  directly  the  obtaining  of 
the  money  by  false  pretences. 

The  evidence  was,  that  defendants,  in  order  to  induce 
prosecutor  to  make  the  contract  of  purchase,  made  the  false 
pretences  aforesaid  respecting  the  horses  sold,  and  thereby 
induced  him  to  buy,  and  part  with  the  price. 

A  general  question  seems  here  to  be  raised,  whether^  if 
money  be  obtained   through   the  medium  of  a   contract 

(a)  3  B.  &  Aid.  204.  (c)  9  A.  &  £.  686 ;  iSL  C.  1  P. 

lb)  1  M.  &  Rob.  402.  &  D.  508. 
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1848.  between  defendant  and  the  party  defrauded,  the  charge  of 
false  pretences  can  be  sustained.  Questions  approaching 
this  have  been  raised  in  the  criminal  courts.  With  some 
Kemrick.  plausibility  the  thing  obtained  through  the  false  pretence 
may  be  said  to  be  the  contract,  and  not  the  money  which  is 
paid  ill  fulfilment  of  it,  and  which  the  party  is  probably  by 
its  terms  liable  to  repay. 

This  was  the  ground  on  which  my  brother  Liitledale 
directed  an  acquittal  in  Rex  v.  Codrington  (a).  But  that 
decision  was  lately  much  doubted  by  the  judges  with 
reference  to  a  case  reserved  by  the  Recorder  of  London. 
A  person,  who  falsely  pretended  that  he  was  an  emigra- 
tion commissioner,  thereby  induced  the  prosecutor  to  enter 
into  a  contract  with  him,  and  to  pay  him  under  it  a  sum  of 
money.  An  b'jjection  was  taken,  that  the  verbal  repre- 
sentations could  ifbrbe  received  in  evidence,  as  the  bargain 
between  them  was  reduced  to  writing.  But  the  Recorder 
admitted  the  evidence,  and  the  judges  unanimously  ap- 
proved of  his  decision,  and  the  conviction  was  held  good. 
Hence  it  follows,  that  the  execution  of  a  contract  between 
the  same  parties  does  not  secure  from  punishment  the  ob- 
taining of  money  under  false  pretences,  in  conformity  with 
that  contract.  Generally  speaking,  indeed,  there  would  be 
little  satisfaction  in  suing  parties  guilty  of  such  a  pro- 
ceeding; but,  in  the  greater  number  of  such  cases,  it  is  more 
probable  that  a  contract  should  intervene  in  the  transaction 
than  otherwise,  though  many  breaches  of  contract  may  be 
of  such  a  nature  as  to  be  subject  of  an  action,  and  not 
of  any  criminal  proceedii^i...  It  is  clear  that  the  liability  to 
an  action  cannot  of  itself  furnish  any  answer  to  an  indict- 
ment for  fraud* 

We  think  that  in  this  case  the  two  ingredients  of  the 
offence  of  obtaining  money  und^r  false  pretences  were 
proved  by  the  evidence.  The  pretences  were  false,  and 
the  money  was  obtained  by  their  means.    These  counts 

therefore  are  good. 

Rule  discharged, 

'"  *"     *  (a)  I  C.  &  P.  661. 
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Rawlins  v.  Jenkins  and  others  (a). 

Trespass  to  a  fishery  in  the  river  Test.     The  plead-  Boroush 
ings,  which  it  is  unnecessary  to  set  out|  raised  the  question  claiming  a 

whether  the  fishing  by  the  defendants  was  justified  under  common  right 

.  ,     .  f     ^.  ^  ^  .         .1  of  fishery,  had 

an  immemorial  right  of  common  of  fishery  m  the  mayor,  subscribed  an 

burgesses  and  freeholders  of  the  borough  of  Whitchurch.     Jf^  ^^^0? 

On  the  trial  before  Coltridge  J.»  at  the  Hampshire  Spring  other  in  bear- 
Assizes,   1848,  one  of  the  freeholders  of  Whitchurch  was  I^^scscJ*^  de- 
called  on  behalf  of  the  defendants.     It  appeared  that  he,  fending  any 
together  with  some  of  the  defendants  and  several  other  ^^y^g  in  the 
freeholders  of  the  borough,  had  signed  the  following  docu-  comn^«*  ^^ 
ment:—  Held,  on  b, 

**  We,  whose   names  are   hereunto  subscribed^  pledge  ?" ^iMBforeSat. 

ourselves  to  support  each  other^  by  mutually  l}%liring  the  6&7  Vkt,  c. 

expenses  of  defending  any  prosecution  laid  against  us  for  comMtency^ 

fishing  in  the  common  water  of  the  river  Test,  in  the  parish  o^  *  P^^  <<> 

,  .  .  the  agreement 

of  Whitchurch,  no  one  person  fishing  without  the  know-  to  be  a  witness 

ledge  of  the  subscribers,  as  agreed  in  public  assembly.''        '"  ^"  action 

The  competency  of  this  witness  was  objected   to,  on  brought 

account  of  his  being  a  party  to  the  above  undertaking,  and  ^jj^^Qther^ 

also  on  account  of  his  being  a  freeholder  of  the  borough ;  parties  to  it, 

but  the  recent  statute,  6  &  7  Vict.  c.  85,  has  rendered  it  competent 

unnecessary  to  report  the  argument  on' the  latter  point.         ^^^^'  ^  ^^ 

The  learned  judge  was  of  opinion  that  the  word  ''  pro-  cution"  must 

secution**  had  reference  to  a  criminal  proceeding  only,  and  ^  ^^*"  ^^  . 

•^   ^  °        •''  apply  to  cnmi- 

consequently  that  the  instrument  did  not  involve  any  under-  nai  proceed- 
taking,  on  the  part  of  the  witness,  to  contribute  to  the  ^"^  ^  ^' 
expenses  of  the  present  action.    The  witness  was  admit- 
ted, and  the  defendants  had  a  verdict. 

Butt  now  shewed  cause  (6),  and  contended  that  the  word 
^  prosecution"  must  be  understood  in  its  popular  sense,  as 

(a)  Decided  in  ffil.  Vac.  last  notice  any  part  of  the  aigument 
(Feb.  9).  except  such  as  related  to  the  con- 

(b)  Tbe  Stat  6  &  7  Ficl.  c  85,  slroction  of  the  docnmeot. 
bas  rendered   it  annecessary   to 
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1843.        designating  such  criminal  proceedings  as  the  defendants 

^^^'^^^'^      would  have  been  liable  to. 
Rawlims 

9. 

Jekkirs.  £^i^  j^j, J  Smirke  contri.  The  word  '*  prosecution**  applies 
to  any  legal  proceeding,  whether  civil  or  criminal.  A  notice 
that  trespassers  will  be  **  prosecuted"  for  merely  walking 
across  a  field  is  in  constant  use,  although  the  trespass  can- 
not be  made  the  subject  of  a  criminal  proceeding.  So, 
even  in  law  language,  "  pledges  to  prosecute"  were  given 
in  civil  actions,  and  they  may  be  terminated  by  a  **  nolle 
prosequi.**  It  is  unlikely  that  the  subscribers  to  this  in- 
strument should  have  intended  to  exclude  civil  proceedings, 
which  were  the  sort  of  proceedings  they  had  most  reason 
to  apprehend.  [Coleridge  J.  The  witness  in  question  was 
the  first  witness,  and  then  the  instrument  was  put  in,  so 
that  the  point  was  raised  without  reference  to  any  particular 
circumstances.]  If  the  instrument  is  ambiguous,  the  Court 
will  not  construe  it  as  applicable  to  criminal  proceedings, 
for  in  that  sense  it  would  be  illegal. 

Lord  Denman  C.  J. — The  objection  was  raised  on  the 
document  itself,  in  the  first  instance.  I  think  the  word 
''  prosecution"  must  be  taken  to  have  reference  to  criminal 
proceedings,  which  it  more  properly  signifies  than  civil 
proceedings. 

Patteson  J.^The  undertaking  should  be  construed 
according  to  its  most  obvious  meaning.  The  phrase  "  lay- 
ing*' a  prosecution,  applies  generally  to  an  information 
before  a  magistrate,  or  to  some  other  criminal  proceeding. 

Williams  J. — I  am  of  the  same  opinion.  Where  there 
is  a  doubt,  we  should  lean  in  favour  of  the  competency  of  a 
witness. 

Coleridge  J.  concurred. 
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Brune  v»  Thompson  (a).  v^v^i^ 

Indebitatus  assumpsit  for  toils.    The  declaration  Indebitatus 

contained  six  counts.    1 .  For  tolls  for  goods  passing  through  i^"^^\'}or 

the  plaintiff's  manor,  and  for  their  wharfage.     2.  For  tolls  port  tolls,  9d 

payable  as  port  duties  to  plaintiff,  as  owner  of  a  certain  ^^w^^  3^  for 

port,  for  goods  exported  from  the  port.     3.  The  same  for  i!?"»  g«ne«Wy- 
.•  JT.  •  ..«•  Plea,  payment 

goods  imported.     4.  For  tolls  due  to  the  plamtiff  as  owner  of  10/.  into 

of  the  said  manor.    5.  For  other  tolls  and  port  duties,  pay-  ScTtwriast 

able  to  the  plaintiff  as  owner  of  the  port.  6.  For  divers  other  counts,  and 

sums  of  money  due  for  certain  other  tolls,  8cc.  as  tothe"rSi- 

Pleas:   1.  As  to  the  sum  of  10/.,  alleged  to  be  for  the  due.    The 
passage  of  goods  through  the  manor,  and  wharfage,  and  for  cepted  the  10/. 
money  due  to  the  plaintiff,  us  beins  owner  of  the  said  manor,  ?nd  joined 
&c.,  as  and  for  certam  tolls,  and  for  other  sums  of  money  assumpsit, 
alleged  in  the  last  count  of  the  declaration  to  be  due,&c.  to  '^^^^i^^l^^ 
the  plaintiff,  as  and  for  certain  other  tolls  and  duties  in  the  whether  the 
said  declaration  last  above  mentioned,  payment  into  Court,  entitled  tcTa 
2.  As  to  the  residue,  non  assumpsit.  port  toll  ^ene- 

The  plaintiff  accepted  the  10/.  in  satisfaction  of  so  much  gmcb  of  the 

as  the  first  plea  applied  to,  and  joined  issue  on  the  second  port  only  as 

•^  *^*^  '  *  was  his  manor. 

plea.  The  jury  found 

At  the  trial  before  Erskine  J.,  at  the  Cornwall  Spring  J^J'torjirt 

Assizes,  1842,  the  principal  question  made  was,  whether  toll  generally, 

the  plaintiff  was  entitled  to  port  dues  throughout  the  port  ^^  ^^^  \^'j^ 

of  Padstow,  or  merely  in  such  part  of  the  port  as  was  within  spect  of  them. 

his  manor.    The  jury  found  that  the  plaintiff  was  entitled  defendant  had 

to  8/.  6t.  Sd.,  tolls  in  respect  of  any  part  of  the  port,  and  ^Jj^^'^j^ig 

not  in  respect  of   the  manor  only.      The  learned  judge  payment  of 

thereupon  directed  a  verdict  to  be  entered  for  that  amount  Oouit^so^ 

on  the  counts  for  the  port  duty,  and  gave  the  defendant  to  make  it  in- 

leave  to  move  to  enter  a  verdict  for  the  defendant,  if  the  the  port  tolls, 

Court  should  be  of  opinion  that  the  finding  of  the  jury  he  could  not 

(a)  Decided  in  Easter  Term  last  (May  1).  a  verdict  en- 

tered for  him 
on  the  first  count,  merely  because  the  plaintiff  might  have  recovered  the  port  dues  on 
the  last  count,  on  which  a  greater  sum  had  been  paid  into  Court  than  the  plaintiff  bad 
recofered. 
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would  entitle  him  to  do  so,  on  the  ground  that  the  last 
county  as  to  which  the  money  paid  into  Court  exceeded  the 
amount  found  by  the  jury,  included  a  demand  for  port  dues. 
Erie,  in  Easter  Term  following,  obtained  a  rule  nisi  ac- 
cordingly, and  cited  Early  v.  Bowman{a)g  Kennedy  v.  Wi- 
there  {b) J  and  Churchhill  v.  Day(c)» 

Sir  fV.  W.  FolUtt  S.  G.,  Crowder  and  Butt  shewed  cause. 
The  cases  decided  upon  the  effect  of  payment  into  Court 
before  the  new  rules  of  pleadmg  are  no  longer  applicable. 
The  defendant  guarded  his  plea  of  payment  into  Court  so 
as  carefully  to  exclude  any  admission  with  respect  to  the 
port  dues,  and  he  cannot  now  say  that  he  has  paid  money 
into  Court  in  respect  of  them.  In  the  cases  cited,  there 
was  only  one  cause  of  action  proved. 

Erie,  Smirke  and  M.  Smith  contri.  The  cases  cited  are 
still  applicable,  for  the  question  is  still  the  same  in  principle, 
whether  money  has  been  paid  into  Court  in  respect  of  any 
count  on  which  the  plaintiff  might  have  recovered,  and  it  is 
clear  that  he  might  have  recovered  port  dues  on  the  last 
count  The  new  rules  have  merely  altered  the  mode  of 
paying  money  into  Court,  and  not  the  effect  of  it. 

Lord  Denman  C.  J. — The  rule  cannot  be  supported, 
except  by  technical  reasoning,  which  does  not  apply  to  the 
present  state  of  things.  The  defendant  went  to  trial  ex- 
pressly to  contest  the  port  dues,  and  he  has  failed. 

Patteson  J. — It  is  admitted  the  defendant  went  to  trial 
to  dispute  the  right  to  port  dues,  and  now  it  is  said  that  he 
has  paid  money  into  Court  to  satisfy  them. 


WiLUAMS  J.  concurred. 


(a)  IB.  &  Ad.  889. 
(6)  3  a  &  Ad.  767. 
(c)  3  M.  &  Ry.  71. 


Rule  discharged  (c). 

(c)  A  role  for  a  new  trial  was 
made  absolute  in  respect  of  other 
points. 


END  OF  TRINITY  VACATION. 


MICHAELMAS  TERM, 

IN 

THE  SEVENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 

♦ 

The  Judges  in  Banc  this  Term  were, 
Lord  Denman  C.  J.  Coleridge  J, 

Williams  J.  Wightman  J. 


In  the  fiail  Court, 
Patteson  J. 


Friday^ 

Wood  v.  Con  nop.  Nov.  itM. 

.  •      ^  ^  In  an  Action 

ASSUMPSIT  by  indorsee  against  drawer  of  a  bill  of  by  indorsee 

exchange  for  500/.,  payable  in  three  months,  accepted  by  ^'''^'ji  ^^^^ 

J.  B.,  and  indorsed  by  defendant  to  plaintiff,  with  counts  exchange,  a 

for  money  lent  and  on  an  account  stated.  ifendant  in- 

Pleas:  1.  That  after  the  bill  of  exchange   had  been  ^P"*?^*''" 

DianK  and  de- 
drawn  and  acceptedi  and  before  it  became  due,  to  wit,  on,  ii?ered  it  to 

&c.,  it  was  indorsed  by  the  defendant  in  blank,  and  delivered  ^"*  f\  ^^^  ^ 

so  indorsed,  to  wit,  to  one  W.  C/iandler,  for  a  special  pur-  pose,  viz.  to 

pose,  that  is  to  say,  that  Chandler  should  get  the  said  bill  g^/i^'^X'' 

discounted  for  the  defendant  and  for  no  other  purpose,  and  out  value,  and 

that  Chandler  had  given  no  consideration  or  value  for  the  discounted  by 

bill.     The  plea  went  on  to  state  that  Chandler,  in  pursu-  ^K?!*'?^*^, 

i.    .  .  ,  .  .  •....«.         ""^  If^. jointly, 

ance  of  the  said  special  purpose,  procured  the  plamtiff  to  and  delivered 

discount  the  bill ;  and  that  the  plaintiff  "  did  jointly  with  '','?  j^^nj 

one  Williams,  and  not  otherwise,  discount  the  bill,  and  /^.Jointly, 

delivered  to  Chandler  2O0L  for  the  use  of  the  defendant,  waln?coM*i^ 

being  the  joint  money  of  the  plaintiff  and  Williams,  as  the  deration  from 

consideration  for  the  delivery  of  the  bill  to  them ;  and  Chand-  solely  for  the 

/er,  in  consideration  of  the  said  joint  discount,  delivered  >n<lo"?«ncnt 

•^  '  or  delivery : — 

VOL.  I. — D.  M.  Q  Held  bad. 
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the  bill  to  the  plaintifF  and  Williams  joindy,  and  not  to  the 
plaintiff  solely  or  alone,  or  with  the  intention  of  investing 
him  with  a  sole,  separate  and  exclusive  right  of  action  on 
the  billy  severally  and  apart  from  the  said  Williams;  and  that 
the  plaintiff  never  gave,  nor  hath  the  defendant  ever  re- 
ceived from,  the  plaintiff  solely  any  consideration  whatever 
for  the  indorsement  or  delivery  to  him  of  the  bill  of  ex- 
change ;  and  that  the  only  consideration  or  value  which  the 
defendant  and  Chandler,  or  either  of  them,  received  for 
the  indorsement  and  delivery  of  the  said  bill  of  exchange, 
was  the  said  discount  or  advance  of  money  by  the  plaintiff 
and  Williams." 

2.  As  to  200/.,  parcel  of  the  money  in  the  second  count 
mentioned,  and  the  same  sum,  parcel  of  the  money  in  the 
last  count  mentioned,  that  the  loan  and  advance  of  that 
sum  was  the  discounting  by  the  plaintiff  and  Williams  in 
the  first  plea  mentioned,  &c.,  and  the  same  as  to  the 
account  stated. 

Special  demurrer,  to  the  first  plea,  assigning  for  causes 
that  by  it  the  defendant  did  not  positively  traverse  or  deny 
the  indorsement  stated  in  the  declaration,  &c.,  and  that  the 
plea  amounted  to  a  mere  denial  of  the  indorsement  and 
delivery  of  the  bill  to  the  plaintiff,  as  alleged  in  the  first 
count,  and  ought  to  have  concluded  to  the  country;  that  it 
was  argumentative,  and  did  not  sufficiently  confess  and 
avoid,  8cc«  To  the  second  plea,  amongst  other  causes,  as 
amounting  to  an  argumentative  plea  of  non  assumpsit. 

Joinder  in  demurrer. 


W.  H.  Watson  for  the  plaintiff.  This  is  an  indorsement 
in  blank,  and  gives  a  right  of  action  to  any  one  to  whom 
the  bill  so  indorsed  is  delivered,  Ord  v.  Portal  {a),  and  this 
indorsement  is  not  denied  by  the  plea ;  it  appears  therefore 
to  have  come  lawfully  to  the  plaintiff's  hands.  And  it  is 
quite  consistent  with  the  plea,  that  the  plaintiff  may  have 
given  full  consideration  to  Williams.   It  is  also  bad,  because 

{a)  3  Camp.  839. 


Wood 
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it  alleges,  not  that  it  was  not  indorsed  to  the  plaintiff,  but        184S. 
that  it  was  indorsed  to  him  and  another,  which  is  an  argu- 
mentative denial  of  the  indorsement;  Marston  v.  Allen  {a),  V. 
Adams  v.  Joiies(Jb).    (The  validity  of  the  second  plea  was      Comnop, 
not  maiutained  for  the  defendant.) 

Erie  contr^  The  objection  amounts  to  this^  that  it  is 
consistent,  with  this  plea  that  the  plaintiff  may  have  a  right 
to  sue,  because  he  may  have  acquired  it  by  a  subsequent 
indorsement.  But  that  would  be  matter  of  replication. 
The  plea  gives  the  plaintiff  colour,  admitting  that  he  had 
a  primi  facie  right;  but  goes  on  to  shew  that  the  cause  of 
action  was  really  in  him  and  Williams  jointly^  and  the 
plaintiff's  liability  to  them  jointly.  [  Wighiman  J.  Suppose 
the  bill  had  been  delivered  to  Williams  only,  instead  of  the 
plaintiff  and  WilliamSj  would  it  have  been  necessary,  to  en- 
title the  plaintiff  to  sue,  that  he  should  shew  an  indorsement 
from  Williams  ?  Coleridge  J.  That  would  be  to  confound 
the  distinction  between  general  and  special  indorsement.] 
Goodman  v.  Harvey  (c),  Arbouin  v.  Anderson  (d).  It  is  also 
not  an  argumentative  traverse. 

Lord  Dbnman  C.  J. — The  Court  is  against  you  on  the 
first  point.  The  plea  states  a  series  of  facts  quite  imma- 
terial to  the  plaintiff's  right  to  sue. 

Williams,  Coleridgb  and  Wightman  Js.  concurred* 

Judgment  for  plaintiff. 

(a)  8  M.  &  W.  494.  (c)  4  A.  ft  E.  870;  SX.  6  N.  &  M.  3V3. 

\h)  4  P.  &  P.  174*  {d)  1  Q.  B.  498;  5.  C.  1  G.  &  D.  403. 
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:!r:^  TORBENCE  V.  GiBBlNS. 

Fruuy, 

In^wefor  die  ^^^E  for  seduction  of  the  plaintiff's  daughter.  The  de- 
seduction  of     claration  stated  that  the  defendant  debauched  and  carnally 

daughtlrind  "^"^^^  ^'  ^'>  "  *^®'"g  ^'^®  daughter  of  the  plaintiff,  and  who 
servant,  not  then  and  during  all  the  time  aforesaid  was  and  yet  is  the 
issue  the  fact    servant  of  the  plaintiff.*'     Plea,  that  the  said  £•  T.  was  not 

of  seduction     ^^  jjj^  g^jj  ^j^g  when,  &c,  servant  of  the  plaintiff  in  manner 

onlj,  and  not  . 

the  factofser-  and  form.    Demurrer,  on  the  ground  that  the  plea  amounted 

'^'Sthou  h       ^^  "^^  g"il^y>  »"d  should  have  been  so  pleaded.    Joinder  in 

the  declare-      demurrer, 
tion  is  in  the 

form:— That  Athertotf,  for  the  plaintiff.  According  to  the  rules  of 
?ebauched\h^^  Hil.  Termi  4  Will.  4,  the  plea  of  not  guilty  operates  "as  a 
daughterofthe  denial  only  of  the  breach  of  duty  or  wrongful  act  alleged 
theiTand  dur^^  ^^  ^^^^  ^^^^  committed  by  the  defendant^  and  not  of  the 
ing all  the  time  facts  Stated  in  the  inducement."  The  question  resolves 
aforesaid  was    .      ,-  ,  .  •        •       i  •  i.    i  t    # 

and  yet  is  the  itself  to  this :  what  is  the  meaning  of  the  word  "  wrong- 
servant  of  the   fui  g^,tf»»     There  appear  to  be  two  classes  of  facts  which 

plamuff."  ...  rr* 

A  plea,         may  fail  under  this  designation.    The  one«  where  the  fact 
le^ngThe^ser-  ^^^^^^'  without  more,  is  wrongful ;  the  other,  where  the  fact  in 
vice  modo  et    itself  is  indifferent,  but  the  wrongfulness  arises  from  its  in- 
bad  as^an  ar-  jurfous  effect  on  the  defendant.     In  the  first  class,  the 
gumentative     p|ea  of  not  guilty  would  in  strict  reasoning  cover  nothing 
guilty  («).         but  a  denial  of  the  fact;  in  the  other,  a  denial  either  of  the 
fact  itself,  or  of  the  wrongful  character,  i.  e.  that  it  could 
inflict  an  injury  on  the  defendant.     And  with  this  the  in- 
stances given  in  the  new  rules  seem  to  agree.     "  In  an 
action  on  the  case  for  a  nuisance  to  the  occupation  of  a 
house,  by  carrying  on  an  offensive  trade,  the  plea  of  not 
guilty  will  operate  as  a  denial   only  that  the  defendant 
carried  on  the  alleged  trade  in  such  a  way  as  to  be  a 
nuisance  to  the  occupation  of  the  house."    That  is  a  case 
under  the  second  class.     The  carrying  on  the  offensive 
trade  is  in  itself  indifferent;  it  is  the  injuriousness  to  the 

(a)  See  the  form  io  2  Chitty,  jun.  Precedents  in  Pleadiag,  571,  and  the  ob- 
servations, ib.  pp.  617, 644. 
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plaintiflF's  occupation  which  is  the  foundation  of  the  action;        1843. 
and  that  is  accordingly  denied  by  not  guilty.     But  in  the     n/'''*^"^ 
next  instance^  '*  in  case  for  obstructing  a  right  of  way,  such  v. 

plea  will  operate  as  a  denial  of  the  obstruction  only,  and  Gibbins. 
not  of  the  right  of  way.''  That  falls  under  the  first  class. 
The  thing  done  is  one  which  primft  facie  the  defendant  had 
no  right  to  do;  the  general  issue,  therefore,  merely  denies 
it.  Applying  this  distinction  to  the  present  case,  as  be- 
tween the  defendant  and  the  plaintiff,  the  fact  of  seduc- 
ing the  plaintiff's  daughter  is  one  which  in  itself  con- 
stitutes no  ground  of  action.  Primft  facie,  as  between 
those  parties,  it  was  no  more  than  seducing  any  other 
woman.  Its  injuriousness  arises  out  of  the  fact  that  she  is 
the  plaintiff's  servant.  Then  not  guilty  operates  as  a  de- 
nial of  that  fact.  Another  rule  is,  that  what  is  stated  by 
way  of  inducement  is  not  put  in  issue  by  not  guilty  under 
the  new  rules.  Here  there  is  no  inducement.  The  rela- 
tion of  master  and  servant  is  stated  substantively  in  the 
declaration.  Again,  where  an  action  on  the  case  depends 
on  resulting  damage,  which  may  or  may  not  have  accrued 
from  the  act  complained  of,  not  guilty  puts  in  issue  the 
damage.  The  cause  of  action  here  is  not  the  seduction, 
but  the  damage  which  may  or  may  not  result  from  it,  ac- 
cording as  the  party  seduced  has  or  has  not  the  character 
of  the  plaintiff's  servant.  If  this  be  so,  the  plea  is  un- 
doubtedly bad  on  special  demurrer.  Sutherland  v.  Pratt  (a) 
is  an  authority,  that  a  plea,  which  puts  in  issue  part  of  the 
facts  covered  by  the  plea  of  not  guilty,  is  one  which  puts  in 
issue  the  whole. 

Bjflea  Serjt.  contri.  The  relation  of  servant  to  the 
plaintiff  is  clearly  matter  of  inducement,  though  inserted 
in  an  unusual  manner  in  the  declaration.  Any  material 
allegation  in  the  inducement  must  be  specially  traversed, 
even  though  it  be  improperly  incorporated  in  the  breach: 
Frankum  v.  Ltord  Falmouth  (A).     The  other  tests  sug- 

{a)  n  M.  &  W.  296.         (6)  S  A.  &  £11.  459 1  5.  C.  4  N.  &  M.  890. 
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gested  are  equally  fallacious.  In  case  for  negligentlj  run-* 
niDg  down  the  plaintiff's  carriage  with  a  cart,  it  cannot  be 
shewn  under  not  guilty  that  the  cart  was  not  defendant's; 
Tavemer  v.  Little  (a);  and  yet  the  damage  clearly  arose 
from  the  defendant's  drivings  or  not  at  all.  It  might  be  as 
well  contended  that^  in  an  action  for  criminal  conversation, 
the  marriage  might  be  disputed  under  not  guilty.  In  fact, 
the  question  never  would  have  arisen,  had  it  not  been  for  a 
nisi  prius  dictum  of  LittUdale  J.  in  Hoihway  v.  AbeU(Jb). 


Atherton  in  reply.  The  distinction  between  the  present 
case  and  those  suggested  is,  that  in  this  there  is  nothing  of 
which  the  plaintiff  can  ptimk  facie  complain. 

Lord  Denman  C.  J. — I  cannot  but  think  that  the  dis- 
tinction suggested  on  the  part  of  the  plaintiff,  supposing  it 
to  be  of  any  validity,  would  operate  against  him  in  the  pre- 
sent instance.  In  the  illustration  given  in  the  new  rules  of 
the  action  on  the  case  for  carrying  on  an  offensive  trade, 
there  is  nothing  which  the  defendant  has  not  a  right  to  do, 
or  of  which  any  one  could  complain,  except  the  plaintiff, 
who  is  damnified  by  it  on  account  of  his  proximity.  But 
seduction  appears  to  me  an  act  prima  facie  of  an  injurious 
character;  injurious  to  some  one  or  other;  and  the  fact  of 
injury  to  the  individual  who  complains  is,  therefore,  pro- 
perly put  in  issue  by  the  special  plea. 

Williams,  Coleridgb  and  Wightman  Js.  concurred. 

Judgment  for  defendant, 
(o)  5  Bing.  N.  C.  67&  (6)  7  Car.  &  P.  538. 
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1848. 

Taylor  v,  Rolfe  and  others.  Wednetday^ 

Nov.  %%nd. 
Trespass.     Plea,  not  guilty.    The  defendants  after-  Where  a  plain- 
Wards  obtained  leave  to  plead  de  novo^  and  paid  5/.  into  hasobtaine?^ 

Court,  which  the  plaintiff  took  out>  and  replied  damages  judgment 

IX  i-i.  .-,        Aio-        A-  on  demurrer, 

ultra,  on  which  issue  was  joined,    iit  the  bpring  Assises,  and,  on  the 

1841,  they  pleaded,  puis  darrein  continuance,  the  bank-  ^f^n^ufr^to 

roptcy  of  the  plaintiff.    To  this  plea  the  plaintiff  demurred ;  assess  the  da- 

and  in  Easter  Term,  184d,  judgment  was  given  for  him.  ^^^leMt^ai? 

At  the  Spring  Assizes  for  Wilts,  1843,  a  writ  of  inquiry  was  40s.,  the  plain- 

,        ,  ,         ,  .     ./^  ,  i.      1-  1       tiff  is  not  de- 

ezecuted,  when  the  plaintiff  recovered  one  farthing  da-  privedof  his 

mages.    The  Master  taxed  the  plaintiff  his  costs  of  suit.       y^^\l  ^^. 

ErUf  in  the  ensuing  term,  had  obtained  a  rule  nisi  fm* 
reviewing  the  taxation,  by  disallowing  these  costs,  on  the 
ground  that  the  case  was  within  3  &  4  Vict.  c.  24,  s.  2. 

W.  H.  Watson  and  Humfrey  now  shewed  cause.  This 
is  a  judgment  on  demurrer;  and  the  plaintiff  is  therefore 
entitled  to  his  costs.  The  statutes,  which  so  entitle  him, 
are  not  repealed,  8  &9  WilL  3,  c.  11,  s.  2,  and  3  b  4  WilL  4, 
c.  4ft,  S.  34,  by  which,  *'  upon  any  demurrer  joined  in  any 
action  whatsoever,  the  party  in  whose  favour  such  judg-^ 
ment  shall  be  given  shall  also  have  judgment  to  recover  his 
costs  in  that  behalf."  The  43  Eliz.  c.  6,  and  22  &  23  Car. 
2,  c«  9f  vvcre  not  held  to  take  away  the  costs  on  demurrer 
given  by  this  act.  On  the  other  hand,  the  21  Jae.  1,  c.  16, 
s.  6,  which  takes  away  costs  in  actions  for  slander,  where 
the  verdict  is  under  405.,  has  the  words,  "If  the  jury,  upon 
the  trial  of  the  issue  in  such  action,  or  the  jury  that  shall 
enquire  of  the  damages,  do  find  or  assess  the  damages  under 
40s./'  thereby  clearly  extending  its  provisions  to  the  assess- 
ment of  damages  on  a  judgment  obtained. 

The  words  of  3  &  4  Vict.  c.  24,  s.  2,  are  very  different; 
*^  If  the  plaintiff,  in  any  action  of  trespass,  or  of  trespass  on 
the  case,  brought  or  to  be  brought  in  any  of  her  Majesty's 
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1843.  CourU  at  Westminster,  or  in  the  Court  of  Common  Pleas 
at  Lancaster,  or  in  the  Court  of  Common  Pleas  at  Dur- 
ham, shall  recover  by  the  verdict  of  a  jury  less  damages 
than  405.;"  and  ''  whether  it  shall  be  given  upon  any  issue 
or  issues  tried,  or  judgment  shall  have  passed  by  default." 
The  case  of  a  jury  assessing  damages  after  a  judgment  on 
demurrer,  under  a  writ  of  inquiry,  is  clearly  omitted.  Head 
V.  Baldrey{a)  is  an  authority  to  shew  how  strictly  this  Court 
will  construe  statutes  depriving  parties  of  their  costs. 

Secondly,  the  defendants  have  paid  in  5L  The  whole 
sum,  therefore,  eventually  recovered,  through  the  verdict  of 
the  jury,  amounted  to  5/.  and  a  farthing. 

Erie  contrsl.  (He  was  desired  to  confine  himself  to  the 
first  point.)  The  statute  3  &  4  Fict.  c.  24,  s.  2,  after  the 
words  cited  on  the  other  side,  goes  on  to  enact,  '^  unless 
the  judge  or  presiding  officer  before  whom  such  verdict 
shall  be  obtained  shall  immediately  afterwards  certify  on 
the  back  of  the  record,  or  on  the  writ  of  trial  or  writ  of  in* 
quiry,  that  the  action  was  really  brought  to  try  a  right." 
This  seems  to  shew  that  the  intention  of  the  legislature 
was  to  extend  the  provision,  depriving  plaintiffs  of  costs, 
to  every  case  of  a  writ  of  trial  or  writ  of  inquiry.  And  the 
words  "  issue,  or  issues  tried,"  may  well  include  an  issue 
as  to  the  amount  of  damages  the  plaintiff  is  entitled  to. 
Every  case  of  a  writ  of  inquiry  is  within  the  mischief  of 
the  statute.  Suppose  a  plaintiff  relies  on  a  ground  of  de- 
murrer altogether  beside  the  real  merits,  and  obtains 
judgment  on  this,  being  a  mere  technical  point:  if  he  pro- 
ceeds to  avail  himself  of  3  &4  Will.  4,  c.42,  s.S4,  no  doubt 
he  can  get  his  costs;  but,  if  he  goes  before  a  jury  to  assess 
damages,  it  is  no  hardship  on  him  to  be  subject  to  the 
general  rule.  James  v.  Salter{b)  is  an  analogous  decision 
on  the  three  first  sections  of  3  &  4  WilL  4,  c.  27. 

Lord  Denman  C.  J. — We  are  all  of  opinion  that  the 

(a)  11  A.  &  E.  906;  5.  C.  3  P.  &  D.  6^5,        (6)  8  Bing.  N.  C.  544. 
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Master  has  done  rights  and  that  his  taxation  is  not  to  be 
reviewed.  The  words  in  the  first  clause  of  the  section  are 
general ;  but  they  are  afterwards  restrained  by  those  which 
follow,  "whether  it  shall  be  given  upon  any  issue  or  issues 
tried,  or  judgment  shall  have  passed  by  default."  That 
seems  to  restrict  the  effect  of  the  statute  to  two  specified 
cases.  It  certainly  may  be  said,  by  a  refined  construction, 
that  the  sheriff,  under%  writ  of  inquiry  to  assess  damages, 
tries  an  issue.  But  such  a  construction  can  hardly  be 
applied  to  a  statute  like  the  present,  where  words  well 
known  to  the  law  are  used,  which  must  bear  their  ordinary 
meaning.  We  think,  therefore,  that  a  verdict  on  a  writ  of 
inquiry  to  assess  damages  on  judgment  on  demurrer  is  not 
within  the  act. 
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Williams,  Coleridge  and  Wightman  Js.  concurred. 

Rule  discharged. 


The  QuEBN  V.  Mary  Johnson, 

Jr ASHLEY  moved  for  a  rule  absolute  in  the  first  in- 
stance for  an  attachment  against  the  prosecutrix,  for  non- 
payment of  costs  pursuant  to  the  Master's  allocatur.  In 
this  case  a  writ  de  contumace  capiendo  had  issued  at  the 
suit  of  the  prosecutrix,  which  was  quashed  in  Trinity 
term,  with  costs,  to  be  paid  by  the  prosecutrix  or  her  at- 
torney. The  prosecutrix  was  a  married  woman ;  and  the 
affidavits  shewed  a  demand  both  on  her  and  her  husband. 
The  general  rule  in  the  Queen's  Bench  is,  that  the  rule  is 
absolute  in  the  first  instance  (a):  the  only  question  is, 
whether  this  rule  applies  where  the  prosecutrix  is  a  married 
woman. 

Per  Curiam  (6)— 

Rule  absolute, 
(fl)  Rex  v.  C.  D.,  1  Chit.  R.  723. 
(b)  Lord  Denman  0.  J.,  WUliamSf  Coleridge  and  Wightman  Js. 


Wednetday, 
Nov.  99fi</. 

Tlie  rule  for 
ail  attachment 
for  noopay- 
ment  of  costs 

Snnuant  to  a 
laster's  allo- 
catur, is  abso- 
lute in  the  first 
instance, 
although 
aj^inst  a  mar- 
ried woman. 
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Fridmf, 
Nov.  24M. 


The  Queen  v*  The  Commissioners  of  Sewers  of  the 
Tower  Hamlets. 


On  a  present-    A  RULE  had   been  obtained  on  the  part  of  Michael 

ment  to  the  .  .     .  '^ 

commis-  Scales,  calling  on  these  commissioners  to  shew  cause  why 

a  certiorari  should  not  issue  to  remove  into  this  Court  a 


sioners  of 

sewers,  the  ^ 

party  charged    certain  presentment,  inquisition,  or  assessment,  made  by 

theproper^day  ^  j"''y  ^^  ^  court  of  seWers  for  the  limits  of  the  Tower 
in  the  court  of  Hamlets,  excluding  Saint  Katherine's  and  Blackwall  Marsh, 
sewers,  and        i    , .  i  T     i         *.    a  i        « 

tendered  his      holden  on  the  10th  day  of  August,  1821,  whereby  among 

traverse  in  other  things  it  was  presented  that  the  several  persons  men- 
clerk  to  the  tioned  in  the  schedules  to  the  said  presentment  annexed 
skmere'rac-  received  benefit  or  avoided  damage  by  the  support,  main- 
cording  to  the  tenance,  reparation,  reformation  and  amendment  of  the 
tice  of  the  se  wers  in  the  Hackney  Marsh  Level ;  and  also  all  ordinances, 

court)  filed  a     Jecrees  and  orders  thereon,  whereby  a  certain  rate  was 

demurrer  to  .  »*    »      »   o     i      • 

this  traverse      made,  assessed  and  levied  on  Michael  Scales,  m  respect  of 

ofinf  r^"^rt      ^®''^^^"   lands  and  tenements,  &c.  in  his  possession  and 

The  party         occupation  in  the  parish  of  St.  Mary  Stratford,  Bow. 

The  presentment  in  question  was  returned  by  a  jury  to 
the  commissioners  of  sewers  on  the  10th  August,  1841, 
and  notice  was  given  in  the  usual  mode  that  any  person 
intending  to  traverse  the  same  would  be  allowed  to  do  so 
on  Tuesday,  the  24th  following.     On  that  day  Mr.  Scales 

demnrrer'^Gn  "PP^^^'^d  *"  court,  and  tendered  the  following  paper  by 

this  a  rate  was  way  of  traverse. 

that  the  com-'       "'T^  ^^^  Commissioners  of  Sewers  of  Hackney,  and  all 

missioners        others  whom  it  may  concern.    Gentlemen, — A  present- 
were  wrong  in  .  •     a  .  . 
admitting  the    tn^tit  made  to  you  on  the  10th  August,  1841,  by  a  jury 

demurrer  to      therein  named,  amongst  other  averments  states  that  the 

the  traverse  . 

on  the  ground    houses  and   lands  occupied   by  me  and   various  of  my 

of  informality  ; 

or,  at  all  events,  that  they  should  have  given  the  party  leave  to  amend. 

But,  the  judgment  on  demurrer  having  taken  place  in  September.  1841,  the  order  to 
pay  the  rate  in  June,  1843,  and  a  distress,  levied  thereon,  in  Joly,  1849,  this  Oourt 
discharged  a  rule,  applied  for  in  Trinity  Term,  1843,  for  a  certiorari  to  remove  the  pre- 
sentment, judgment,  rate  and  order,  on  the  ground  that  Xh%  application  was  out  of 
time. 


charged  ap- 
plied for  leave 
to  amend  his 
trareree, 
which  the 
court  refused  *. 
and  gave  judg- 
ment against 
him  on  the 
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tenants  and  others  inhabitants  of  Old  Ford  in  the  parish  of        i843. 

St  Mary  Stratfordi  BoW|  in  the  county  of  Middlesex,      ^"^^v-w 

either  avoid  damage  or  are  benefited  by  a  stream  designated  «. 

in  such  presentment  as  Hackney  Brook  Level;  and  that  TheCommi*- 

^  '  '  sioners  of 

the  said  Michael  Scales  and  others,  their  lands  and  tene-  Sewers  of  the 

ments,  ought  to  be  rated  to  such  Hackney  Brook  Level,  Hamlets. 
according  to  a  schedule  or  valuation  set  forth  in  such  pre- 
sentment* I  hereby  give  you  notice  that  I  traverse  such 
presentment,  and  say  that  such  presentment  is  illegal  and 
unjust  in  the  whole  and  in  every  part  of  it,  and  therefore  I 
put  myself  upon  a  jury  of  my  country,  and  demand  to  be 
heard  myself,  by  my  tenants,  and  also  by  the  inhabitants 
named  in  such  presentment.  Michael  Scales,  Long  Hall, 
Old  ford,  24th  August,  1841. 

"  Among  other  reasons,  I  derive  no  benefit  nor  avoid  no 
injury  from  the  Hackney  Brook  Level  Sewer :  and  it  is  an 
unequal  rate.     Michael  Scales.*' 

To  this  traverse  the  clerk  to  the  commissioners  entered 
the  following  demurrer : 

The  Qiieen  v.  Michael  Scales. 

In  the  Court  of  Commissioners  of  Sewers  for  the  Tower 
Hamlets,  excluding  St.  Katherine's  and  Blackwall 
Marah. 

"And  as  to  the  plea  by  way  of  traverse  of  Michael  Scales 
to  the  presentment  made  on  behalf  of  our  Sovereign  Lady 
the  Queen,  by  a  jury  of  the  county  of  Middlesex  at  a  court 
of  sewers  for  the  limits  of  the  Tower  Hamlets,  excluding 
St.  Katberine's  and  Blackwall  Marsh,  holden  on  the  10th 
of  August,  1841,  John  William  Unwin,  clerk  of  the  said 
court  and  of  the  commissioners  of  sewers  for  the  Tower 
Hamlets  aforesaid,  being  duly  authorised  and  empowered 
in  this  behalf,  on  behalf  of  our  Sovereign  Lady  the  Queen, 
says  that  the  said  presentment  ought  not  to  be  quashed,  but 
ought  in  all  things  to  be  affirmed  notwithstanding  the  said 
traverse ;  because  he  says  that  the  said  traverse  is  insuffi- 
cient in  law ;  and  he  shews  to  the  court  here  the  following 
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1843.  grounds  and  causes  of  demurrer  to  .the  said  traverse, 
^■^^^'^^^  namely,  that  it  does  not  tender  an  issue,  or  pray  that  the 
1^,  facts  therein  alleged  or  any  of  them  may  be  inquired  of  by 

The  Commis-  tjjg  country :  nor  does  the  said  Michael  Scales  thereby  put 
Sewers  of  die  himself  upon  the  country  as  to  any  fact  or  facts  material  to 
H  MLETs  ^^  ^'^'^^ '  ^"^  °^  certain  issue  can  be  taken,  nor  can  any 
trial  of  the  merits  be  had  thereon,  and  the  same  is  couched 
in  vague,  argumentative,  and  uncertain  terms,  and  is  calcu- 
lated to  perplex  and  delay  the  proceedings  of  the  court, 
and  ought  to  be  quashed  and  holden  for  nought." 

A  copy  of  this  demurrer  was  sent  to  Michael  Scales,  with 
notice  that  the  next  court  would  be  holden  on  the  7th 
September  following.  On  that  day  Michael  Scales  ap- 
peared, and  applied  for  leave  to  amend  his  traverse  on 
payment  of  costs.  This  the  court  refused,  and  proceeded 
to  allow  the  demurrer,  of  which  the  following  entry  was 
made. 

''  In  the  Court  of  the  Commissioners  of  Sewers  for  the 
Tower  Hamlets  (excluding  St.  Katherines  and  Blackwall 
Marsh).  The  Queen  agst.  Michael  Scales.  On  the  7th 
of  September,  1841,  comes  the  said  Michael  Scales  into 
this  court,  and  says  that  his  said  plea  by  way  of  traverse 
to  the  presentment  made  by  a  jury  of  the  county  of  Mid- 
dlesex on  the  10th  August,  1841,  is  sufficient  in  law; 
whereupon  the  said  M.  5.  being  present  in  court  here,  and 
having  been  heard  in  support  of  his  said  plea  by  way  of  tra- 
verse, and  the  court  having  fully  considered  and  deliberated 
upon  the  premises,  it  is  considered  and  adjudged  by  the 
court  here,  that  the  said  plea  by  way  of  traverse  of  the  said 
iU.  5.  is  not  sufficient  in  law,  and  that  the  same  ought  to 
be  and  it  is  quashed,  and  holden  for  nought ;  and  that  the 
said  presentment  made  as  aforesaid  ought  to  be  and  it  is 
confirmed  and  approved  of  by  the  court,  and  that  the  said 
M.  S.  be  taxed  accordingly.** 

Upon  this  a  rate  was  made,  which  was  resisted  by  Mr. 
Scales,  and  various  proceedings  took  place,  ending  in  an 
order  on  Mr,  Scales  for  payment  of  the  rate,  21st  June, 
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1842,  aod  a  distress  levied  on  his  property  on  the  £5th         1843. 
July,  184«.  v^^/-w^ 

The  rule  nisi  was  obtained  in  Trinity  Term,  1843.  *  ^.^"* 

The  Commis- 

Sir  fV.  W.  FoUeU  A.  G.^  Kellj/  and  Willes,  now  shewed   Seweraoftbe 

cause.    This  is  not  a  case  for  a  certiorari.    There  is  nothing       Tower 

.  ®  Hamlets. 
wrong  on  the  face  of  the  proceedings.  If  the  commis- 
sioners of  sewers  unjustly  refused  to  allow  the  amendment 
of  the  informal  traverse,  mandamus  was  the  proper  remedy. 
Nor  can  any  instance  be  found  where  a  certiorari  has  been 
granted  after  decree,  in  order  to  enable  a  party  to  make  a 
traverse.  Besides,  the  commissioners  are  justices  of  oyer 
and  terminer  within  their  jurisdiction,  and  the  only  dif- 
ference between  one  of  their  presentments  and  an  ordinary 
indictment,  is  that  the  former  are  made  mero  motu  jura- 
torum :  CallU  on  Sewers,  l65 ;  Fiiz.  N.  B.  I  IS  b.;  Com. 
Dig.  Sewers  G.  There  can  be  no  traverse  after  a  decree. 
[Lord  Denman  C.  J.  The  objection  is  that  no  opportunity 
was  given  to  Mr.  Scaks  to  traverse.]  He  joined  in  de- 
murrer, and  judgment  was  given  against  him.  The  de- 
murrer is  quite  correct  in  form,  and  properly  filed  by  the 
clerk  to  the  commissioners,  Ramsay  v.  Nornabell  {a),  and 
see  the  forms  in  4  Wentworih's  Precedents.  The  remedy 
by  action  was  open  to  Mr.  Scales. 

Erie  and  Hurhtone  contrd  Birkett  v.  Crozier  (6)  shews 
that  it  is  doubtful  at  best  whether  a  f  arty  can  bring  his 
action  without  having  traversed.  There  can  be  no  doubt 
that  this  was  intended  as  a  traverse ;  at  the  worst,  it  is 
informal  only.  And  when  the  commissioners  enjoy  so 
peculiar  a  right  as  that  of  demurring  by  their  clerk  to  a  tra- 
verse of  a  presentment  in  their  own  court,  and  then  deciding 
on  the  demurrer,  it  cannot  be  lawful  for  them  to  demur 
merely  on  the  ground  of  informality.  It  is  by  no  means 
clear  that  their  decision  is  not  final ;  that  is,  whether  any 
writ  of  error  can*  be  brought:  CuUis,  S88;  Commins  v. 
Massam,  18  Car.  1,  ib.  290;  March  197  :  at  all  events  no 

(a)  11  A.  &  £.  383;  S.C.  3  P.  &  D.  253.  (6)  3  C.  &  P.  63. 
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1849.        iDStance  of  such  a  proceeding  can  be  shewn.    The  com* 

The  QuEBii    niissioners  are  themselves  bound  to  no  legal  forms  in  strict- 

«•  ness:  Lord  Dunbar  y.  The  Commissioners  of  Sewers  {a)^ 

siooers  of     ^^^  therefore  neither  are  other  parties  in  their  courts;  Rex 

Sewen  of  th«  y.  Smith  (b).    [Lord  Denman  C.  J.  Is  not  jour  apptication 

Hamleis.     too  late  ?]     It  might  be  so,  if  our  objection  was  one  of 

mere  informalitj  on  the  face  of  the  proceedings,  but  here 

it  is  of  a  wrong  proceeding,  by  which  injustice  has  been 

done.     If  our  right  to  traverse  has  been  denied  us,  we  are 

not  too  late.    It  is  a  right  expressly  ^ven  bj  1  H.  4,  c.  1£; 

Callis,  216;  Com.  Dig.  Sewers,  G. 

Lord  Denman  C.  J. — Mr.  Scales  has  lain  by  so  long 
without  pressing  his  complaint,  that  the  Court  will  not 
interfere.  If  he  again  conceives  himself  to  be  improperly 
charged,  he  can  then  oppose  it.  The  rule  must  be  dis- 
charged, but  ouly  on  this  ground :  there  is  in  my  opinion 
great  weight  in  the  objections  to  the  proceedings  of  the 
commissioners. 

Williams  J. — It  appears  to  me  that  Mr.  Scales  ought 
to  have  been  allowed  to  amend  his  traverse,  and,  if  he  had 
taken  measures  in  time,  he  might  have  applied  to  this 
Court  to  compel  the  commissioners  to  receive  bis  amended 
traverse. 

CoLEEiDGE  J. — I  certainly  think,  as  at  present  advised, 
that  the  court  of  sewers  ought  lo  have  looked  into  this 
traverse,  instead  of  rejecting  it  on  a  point  of  form.  But, 
the  more  improper  their  conduct,  the  more  reason  for  the 
early  application  of  Mr.  Scales  to  this  Court  for  its  inter- 
position. 

WiGHTMAN  J.  concurred. 

Rule  discharged. 

(«)  1  KeUe,  996.  {h)  ]  VcnMM»,68. 


MICHAELMAS  TERM,  VII  VICT.  237 

1843. 

The  Queen  v.  The  Gbamd  Junction  Railway  ^--v-^i^ 

Company  (a). 

The  Grand  Junction  Railway  Company,  in  and  by  a  cer-  The  principle, 

tain  rate  made  for  the  relief  of  the  poor  of  the  parish  of  ^        f 

■^  "^  amount,  on 

Seighford  in  the  county  of  Stafford^  on  the  6th  day  of  which  a  rail- 
August,  1843,  were  rated,  in  respect  of  the  Grand  Junction  ratfway  com-^ 
Railway  passing  through  the  said  parish  and  land  adjoin-  panyarethem- 
ing,  on  the  sum  of  1050/.    Upon  appeal  duly  made  against  earners,  is  to 

the  said  assessment,  the  Court  of  Quarter  Sessions  con-  ^  assessed  to 
-         11  ••  1  ..  i...^  .      the  poor  s  rate, 

firmed  the  rate,  subject  to  the  opinion  of  this  Court  on  the  is  the  rent 

following  case:  which  a  lessee 

°  ,  would  pay,  he 

The  appellants  were  incorporated,  and  the  Grand  Junction  beingsupposed 

Railway  formed,  by  and  under  an  act  3  Will.  4,  c.  xxxiv.;  den^ving  from 

(local,  personal  and  public)  altered,  amended  and  extended  the  use  of  the 

by  other  acts  of  parliament,  namely,  4  Will.  4,  c.  iv.;  5  profits^which^ 

Will.  4,  c.  viii.;  5  Will  4,  c.  ix.;  1  8c  2  Vict.  c.  lix.;  3  Vict.  c.  ^c^^"®  *o/*'« 

.  »  company  from 

xlix.;  which  are  to  be  taken  to  be  part  of  this  case.    Under  the  convej- 

these  several  acts,  not  only  has  the  line  of  railway  as  ori-  *"c®®*^P**' 

ginally  contemplated  from  Warrington  to  Birmingham  been  &c.  such  lessee 

constructed  and  opened  for  public  use,  but  other  railways  motive  wmer 

made  by  other  parties  from  Warrington  to  Newton,  and  carriages,  &c. 

subject  to  cer- 
(o)  Decided  in  Easter  Vacation,  1844,  (May  lOtb.)  tain  deduc- 

tions, is  not 
altered  by  the  circumstance,  that  other  parties  also  are  carriers  on  the  railway,  some 
providing  for  themselves  locomotive  power,  carriages,  stations  and  watering  ))laces,  &c. 
and  paying  tolls  only  to  the  company,  and  others  finding  carriages  only,  and  hiring  power, 
&c.  from  the  company. 

In  such  a  case,  the  following  was  held  to  be  a  correct  mode  of  rating  the  railway 
company  in  a  parish  through  which  a  railway  passes,  but  in  which  there  are  no  stations 
or  buildings  belonging  to  the  company. 

From  the  ^ss  yeariy  receipts  of  the  company,  including  both  tolls  received,  and  also 
all  profits  derived  by  the  company  as  carriers,  were  deducted : — 

1.  A  per  cenlage  on  the  capital  invested  by  the  company  in  the  purchase  of  engines 
and  the  other  moveable  stock  necessary  for  their  business  as  carriers, 

3.  A  per  centage  on  the  same  sum  as  for  tenant's  profits  and  profits  of  trade. 

3.  A  per  centage  on  the  same  sum  as  the  annual  amount  of  depreciation  of  stock 
beyond  repairs. 

4.  A  sum  for  the  company's  annual  cost  of  conducting  their  business  as  carriers. 

5.  The  annual  value  of  tlie  stations  and  other  buildings  rated  separately  from  the 
milway. 

6.  A  sum  for  renewing  rails,  chairs,  sleepers,  &c. 

The  several  amounts  of  all  these  deductions  were  fixed  by  agreement. 

The  residue  of  the  above  gross  sam  was  taken  as  the  sum  at  which  the  railway  might 
be  reasonably  expected  to  let  from  year  to  year. 

No  dedqction  thould  be  made  from  the  above  sum  for  an  annual  allowance  for 
goodwill. 
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from  Crewe  to  Chesteri  and  long  since  opened,  have  been 
vested  in  and  become  the  property  of  the  appellants ;  and 
these  by  the  provisions  of  the  said  acts  or  some  of  them 
now  form  part  of  the  Grand  Junction  Railway,  and  the 
whole  is  managed  as  to  accounts  and  otherwise  as  one 
entire  business.  Over  all  these  railways  so  constructed 
and  open,  and  also  over  the  Liverpool  and  Manchester 
Railway,  between  Newton  and  Liverpool  in  the  one  direc- 
tioui  and  Newton  and  Manchester  in  the  other,  the  appel- 
lants themselves  exercise  the  right  of  being  carriers  on  their 
own  account  of  passengers  and  goods,  providing  for  them- 
selves stations  or  stopping  places,  locomotive  power,  car- 
riages, coke,  and  watering  places,  and  all  other  things 
necessary  and  convenient  for  conveyance  of  passengers  and 
goods,  and  charging  for  such  conveyance  reasonable  fares 
and  freights,  in  addition,  as  regards  the  said  Grand  Junc- 
tion Railway,  to  the  tolls  or  tonnages  which  they  are 
authorised  by  the  said  acts  to  take ;  and  by  this  carrying 
trade,  as  well  as  by  the  toll,  the  appellants  make  profit. 

Other  parties  also  exercise  the  right  of  being  carriers  over 
various  parts  of  the  Grand  Junction  Railway,  and  amongst 
others  over  that  part  which  is  in  the  respondent  parish, 
providing  for  themselves,  without  the  consent  or  concur- 
rence of  the  appellants,  and  independently  of  them,  (subject 
however  to  the  control  of  the  appellants  under  the  provi- 
sions of  the  said  several  acts  of  parliament,  and  also  subject 
to  the  provisions  of  the  several  acts  of  parliament  for  the 
regulation  of  railways),  locomotive  power,  carriages,  coke, 
and  watering  places,  and  all  other  things  necessary  and  con- 
venient for  the  conveyance  of  passengers  and  goods,  and 
separate  stations  and  stoppiug  places  adjoining  the  railway, 
and  the  needful  branches  into  or  communications  with  the 
same ;  and  they,  like  the  appellants,  make  profits  of  their 
trade  so  carried  on  by  them  over  the  railway ;  and  they  pay 
to  the  appellants  the  tolls  or  tonnage  duly  fixed  by  the 
appellants  pursuant  to  the  said  acts  or  some  of  them,  and 
being  the  same  tolls  ns  formed  the  basis  of  the  calculations 
hereinafter  mentioned  as  contended  for  by  the  appellants. 
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A  third  class  of  carriers  over  the  Grand  Junction  Rail- 
way  hire   from   the   Grand  Junction   Railway   Company    ThTouEEN 
locomotive  engines^  and  the  use  of  stations,  8cc,  but  find  o. 

their  own  carriages ;  and  they  likewise  make  profits  over  Jumct^on*^ 
the  railway.  These  also  pay  to  the  appellants  the  said  tolls  Railway 
or  tonnages,  besides  a  compensation  for  the  use  of  the 
power,  stations  and  other  accommodations  provided  for 
them.  The  total  length  of  so  much  of  the  Grand  Junction 
Railway  as  lies  between  Birmingham  and  Newton  is  84 
miles,  and  from  Crewe  to  Chester  21  miles,  making  toge* 
ther  105  miles ;  and  the  distance  along  the  Liverpool  and 
Manchester  Railway  from  Newton  to  Liverpool  is  15 
miles,  and  from  Newton  to  Manchester  16  miles.  The 
length  of  railway  within  the  respondent  parish  is  one  mile, 
and  there  is  no  station,  stopping  place  or  property  of  the 
appellants,  other  than  the  railway  itself,  in  the  said  parish. 
The  appellants  have  duly  caused  toll  boards  or  lists  to  be 
made  and  published,  as  required  by  sections  165  and  l66 
of  the  statute  first  above-mentipned.  The  appellants  have 
also  duly  kept  the  accounts  of  tolls  as  required  by  sections 
19  and  £0  of  1  &  2  Vict.  c.  56,  and  section  27  of  3  Fid.  c. 
49,  and  free  access  has  been  afforded  to  them  as  required 
by  those  acts.  The  fares  and  charges  for  the  conveyance 
of  passengers,  goods,  parcels,  8cc.  by  the  appellants  as 
carriers,  are  regulated  by  the  number  of  miles  through 
which  they  are  carried,  as  well  as  by  weight,  bulk,  value, 
8cc.,  and  various  other  circumstances,  in  like  manner  as  the 
fares  and  charges  of  other  carriers. 

The  gross  sum  received  by  the  appellants  as  tolls,  rates, 
or  duties,  including  both  what  they  receive  from  other 
companies  or  persons  using  the  railway  as  carriers,  and 
also  the  gross  sum  of  the  tolls,  rates  or  duties  of  which 
an  account  is  also  kept,  calculated  upon  all  the  pas- 
sengers, goods,  8cc.  carried  by  them  for  their  own  profit, 
added  together,  amount  actually  to  the  sum  of  1500/.  in 
respect  of  so  much  of  the  railway  as  lies  in  the  respon- 
dent parish,  and  for  the  current  year  of  rating,  and  this  is 

VOL,  I. — D.  M.  B 


240 


1B48. 


The  QuEEM 
«. 

The  Gr4ND 
Jdnctiok 
Railway 

COMPAITT. 


CASES  IN  THE  QUEEN'S  BENCH, 

the  gross  produce  of  the  land,  which  the  appellants^  if  not 
carriers.  Or  which  a  lessee  of  the  tolls,  rates  and  duties, 
would  in  fact  have  received  as  such  lessee*  however  or  by 
whomsoever  the  carrying  business  of  the  railway  was  con- 
ducted* And  the  appellants  contended  that  this  latter  sum 
of  1500/.  so  found,  ought  to  form  the  basis  of  any  rate 
upon  them  in  respect  of  their  rateable  property  in  the 
respondent  parish.  The  gross  yearly  receipts  of  the  com- 
pany, including  as  well  the  tolls  actually  received  by  them 
as  the  tolls,  fares,  freights  and  profits  of  every  kind  derived 
by  them  as  carriers  upon  and  owners  of  the  Grand  Junction 
Railway  and  its  appurtenances,  in  all  the  parishes  between 
Birmingham  and  Newton,  and  Crewe  and  Chester,  ex- 
cluding their  receipts  over  the  Liverpool  and  Manchester 
and  other  railways  which  do  not  belong  to  them,  but  for 
passing  over  which  as  carriers  they  pay  toll  in  the  same  way 
as  the  independent  carriers  over  the  Grand  Junction  Rail- 
way, and  also  the  rents,  profits  and  value  of  all  their  sta- 
tions and  other  conveniences  at  and  between  Birmingham 
and  Newton,  and  Chester  and  Crewe,  are  agreed  for  the 
purpose  of  this  case  to  amount  to  the  sum  of  440,366/.  for 
the  current  year  of  rating;  and  adopting  the  principle  of  a 
mileage  division  thereof,  that  is  to  say,  dividing  the  same 
by  105,  being  the  total  length  of  the  Grand  Junction  Rail- 
way, the  amount  is  4190/.  (and  a  fraction),  in  respect  of  so 
much  thereof  as  lies  in  the  respondent  parish.  It  was 
admitted  and  agreed  (subject  to  the  opinion  of  the  Court 
as  to  the  propriety  and  principle  of  each  item  of  deduc- 
tion), that  if  the  1500/.,  that  is  to  say,  the  amount  of  tolls 
is  to  be  adopted  as  the  basis  of  calculation,  then  the  full 
net  annual  value  of  the  appellants'  rateable  property  within 
the  respondent  parish  will  be  71^/.  lOs.,  being  the  1500/, 
minus  the  following  deductions,  which  the  Court  of  Quarter 
Sessions  find  to  be  reasonable  in  fact ;  viz.  20/.  per  cent, 
thereof  as  for  the  tenant's  subsistence  and  profits,  regard 
being  had  in  this  case  to  the  extensive  amount  of  responsi- 
bility, risk,  8lc. ;  2nd.  2/.  lOs.  per  cent,  as  for  the  collection 
of  the  tolls ;  Srdly.  350/.  per  mile  for  the  maintenance  of 
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the  railway  with  the  works  and  fences^  and  for  gate-keepers, 
and  also  for  engineering  and  police,  as  to  so  much  of  the 
two  latter  items  as  are  fiiirly  chargeable  on  the  proprietors 
of  the  railway  as  such  $  4thly.  70/.  per  mile  for  poor  rates, 
highway  rates,  church  rates,  tithe  commutation  rent  charge ; 
and  5thiy.  SO/,  per  mile  as  for  renewing  or  reproducing 
those  portions  of  the  subject  of  the  rate  which  are  of  a 
perishable  nature,  such  as  the  rails,  chains,  sleepers,  &e. 
when  rendered  necessary  by  accident  or  decay.  The  parish 
officers  adopted,  and  the  Court  of  Quarter  Sessions  sanc- 
tioned by  their  judgment,  a  different  mode  of  arriving  at 
the  net  annual  rateable  value  of  the  property  of  the  appel- 
lants in  the  parish.  They  ascertained  the  gross  yearly 
receipts  of  the  company  throughout  the  railway  as  stated 
above,  ^iz.  the  sum  of  440,366/.,  and  then  made  therefrom 
the  following  deductions,  the  propriety,  principle  and  com- 
pleteness of  such  deductions,  as  well  as  the  propriety  and 
principle  of  the  respondents*  mode  of  arriving  at  the  net 
annual  rateable  value  of  the  rateable  property  of  the  appel- 
lants in  the  parish,  being  referred  to  the  opinion  of  this 
Court,  and  the  Court  of  Quarter  Sessions  finding  such 
deductions  to  be  reasonable  in  fact,  viz.  5/.  per  cent,  as 
for  interest  on  £55,000/.,  being  the  capital  necessaiy  for 
and  actually  invested  by  the  appellants  in  the  purchase  of 
engines,  carriages,  and  all  the  other  moveable  stock  neces- 
sary for  the  business  of  the  carriers  as  conducted  by  them 
in  manner  aforesaid;  findly.  20/.  per  cent,  on  the  same 
sum  as  for  the  tenant's  profits,  and  the  fair  profits  of  such 
trade  carried  on  by  means  of  so  large  a  capital  and  with 
such  large  risks.  Srdly.  12/.  10s.  per  cent,  on  the  said  last 
mentioned  sum  as  the  fair  annual  amount  of  the  deprecia- 
tion of  such  stock,  considered  to  be  in  the  hands  of  a  tenant 
from  year  to  year,  beyond  all  needful  and  usual  annual 
repairs  and  expences.  4tbly.  198,962/.  per  annum,  being 
the  appellants'  reasonable  annual  cost  of  conducting  their 
business  during  the  same  year,  in  which  their  earnings  as 
aforesaid    amounted  to   4]  90/.  per  mile  in    Seighford; 
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namely^  in  the  coaching  department,  wages  of  guards,  con- 
ductors, porters,  station-keepers,  clerks  and  policemen; 
repairs  of  carriages,  trucks  and  horse  boxes ;  horsing  parcel 
carts ;  oil,  grease,  &c.  for  carriages ;  and  duty  on  pas- 
sengers, &c.  and,  in  the  merchandize  department,  salaries 
and  wages  of  agents,  clerks,  porters,  8cc. ;  repairs  of 
waggons,  &c. ;  carriages  of  live  stock  expenses ;  and  (in 
both  departments  and  generally)  locomotive  power,  engine- 
men  and  firemen's  wages,  engineering,  repairing  and  cost  of 
materials,  including  coke ;  maintenance  of  way,  repairs  of 
stations  and  buildings,  office  and  general  expenses,  in- 
cluding insurance  and  advertising,  charge  for  directions, 
compensations,  rates  and  taxes,  law  expenses,  and  gene- 
rally petty  disbursements  attendant  on  the  several  businesses 
of  railway  owners  and  of  railway  carriers.  5thly.  As  the 
stations,  offices,  stores  and  buildings,  and  repairing  works 
and  premises  throughout  the  railway,  have  been  and  are 
separately  rated  in  the  several  parishes  in  which  they  are 
situated,  although  necessarily  used  and  occupied  for  the 
purposes  of  and  in  connection  with  the  conduct  of  the 
traffic  upon  it,  the  respondents  further  deducted  the  fair 
annual  value  thereof,  viz.  9150/.  And  6thly.  30/.  per 
mile  as  for  renewing  or  reproducing  rails,  chairs,  sleepers, 
&c.  as  before.  The  balance,  amounting  to  the  net  sum  of 
135,589/.,  was  taken  to  be  the  net  annual  value  of  the  whole 
railway,  independently  of  the  stations  and  other  buildings, 
&.C.  rated  separately;  and  the  sessions  found,  as  an  infer- 
ence from  the  above  facts,  that  the  railway,  and  other  cor- 
poreal hereditaments  of  the  company  in  connexion  with  the 
railway,  might  reasonably  be  expected  to  let  to  a  tenant 
from  year  to  year  at  the  last-mentioned  sum  of  135,589/m 
exclusive  of  the  rent  of  the  stations  and  other  buildings 
rated  separately,  such  tenant  being  assumed  to  have  the 
power  of  using  the  railway  and  all  its  appurtenances,  now 
the  property  of  the  company,  under  the  same  circumstances 
as  the  company,  and  with  no  other  privileges  and  advan- 
tages than  the  company  now  possess.  The  principle  of 
mileage  has  been  agreed  upon  by  both  parties  as  fair  for 
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the  purposes  of  this  rate,  both  as  applied  to  the  expenses 
and  deductions  as  well  as  receipts.  The  net  annual  rate* 
able  value  of  so  much  of  the  railway  as  lies  in  the  respon« 
dent  parish  is  to  be  taken  at  1050/.  at  least,  supposing  the 
principle  of  rating  adopted  by  the  parish  oflBcers  in  that 
case  to  be  just  and  correct.  Of  the  total  net  receipts  of 
the  company  only  about  30,000/.  per  annum  are  received  in 
the  shape  of  tolls  from  all  other  parties  using  the  railway 
on  their  own  account.  All  the  other  rateable  property  in 
the  respondent  parish  is  rated  upon  an  estimate  of  the  net 
annual  value  thereof,  within  the  meaning  of  the  Parochial 
Assessment  Act,  without  directly  taking  into  account  any 
receipts,  expenses,  or  allowances  having  reference  to  the 
amount  of  actual  profits  made  thereon. 

The  appellants  have  not  any  stations  or  buildings  in  the 
respondent  parish.  In  various  parishes  along  the  line  of 
railway,  the  parties  who,  as  before  mentioned,  use  the  rail*^ 
way  as  carriers,  and  have  stations  with  buildings  and  with 
branches  into  the  railway  and  other  conveniences  connected 
with  the  railway,  are  not  rated  in  particular  parishes  or 
elsewhere  upon  or  in  respect  of  or  with  any  reference  to 
the  Grand  Junction  Railway,  but  solely  for  their  stations. 
The  appellants  derive  no  pecuniary  profit  whatever  from 
their  land  in  the  respondent  parish,  except  from  the  ton- 
nages and  tolls,  and  from  their  fares  and  other  receipts 
hereinbefore  mentioned,  and  their  trade  as  carriers,  in 
common  with  all  other  carriers  over  the  same ;  if  indeed 
these  latter  profits  are  to  be  considered  as  profits  arising 
from  the  land,  which  the  appellants  contend  that  they  are 
not.  The  appellants  also  contend  that,  even  supposing  the 
rate  to  be  founded  on  a  just  principle  and  proper  basis, 
the  deductions  allowed  by  the  respondents  do  not  include 
all  the  items  necessary  to  bring  out  the  net  annual  value, 
that  is  to  say,  the  rent  at  which  the  appellants'  rateable  pro- 
perty  might  reasonably  be  expected  to  let  from  year  to 
year;  amongst  which  omitted  deductions,  the  appellants 
instance  by  way  of  example  an  annual  allowance  for  good* 
will, 
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The  Court  of  Quarter  Sessions  adopted  the  principle  of 
rating  and  the  deductions  contended  for  by  the  respon- 
dentSi  as  furnishing  the  net  annual  value  of  the  appellants' 
rateable  property,  pursuant  to  the  Parochial  Assessment 
Act^  and  confirmed  the  rate  accordingly ;  but  on  the  appli* 
cation  of  the  appellants  granted  a  case  for  the  opinion  of 
her  majesty's  Court  of  Queen's  Bench  on  the  several 
questions  hereinbefore  raised  and  stated;  the  Court  of 
Queen's  Bench  to  have  the  power  of  amending,  or  of 
quashing,  or  otherwise  dealing  with  the  rate,  as  they  may 
deem  right. 

The  case  was  argued  in  Michaelmas  Term,  1843  (a),  by 


Kelly  and  Smirke  for  the  respondents,  and 

Sir  W.  W.  Follett  S.  G.  and  M.  D.  HM  for  the  appel* 
lants. 

The  Court  having  expressed  a  desire  for  farther  atgu- 
meut,  the  case  was  again  argued  on  a  concilium  in  Hilary 
Termi  1844(6). 


Kelfyf  for  the  respondents,  relied  on  R^.  v.  The  Souik 
WtUtm  Railway  Company  (c).  The  differences  of  fact 
between  that  case  and  the  present  are,  that  in  the  present 
case  there  is  a  real  competition  of  carriers  on  the  line,  such 
as  was  provided  for  by  the  act  of  the  South  Western  Com* 
pany  also,  but  deemed  by  the  Court  to  be  in  that  case  prac* 
tically  impossible :  and,  consequently,  that  a  part  of  the 
profits  of  the  company  in  this  case  actually  arises  from  tolls 
paid  by  other  carriers.  There  is  also  a  maximum  for  fares 
as  well  as  tolls  in  this  case,  by  3  &  4  WilL  4,  c.  xxxiv.  s. 
166.  These  differences  in  no  degree  affect  the  general 
principle  of  the  former  case.    On  the  contrary,  this  state 


(a)  November  15tb,  before  Lord 
Denman  C.  J.,  William,  Cole- 
ridge and  Wigklman  Jt. 

(6)  January  17tb,  bsforo  Lord 


Denman  G.  J.,  Pattuon,  CoU- 
ridge  aod  Wighttnan  Js. 

(e)  1Q,B.568;  S.  C^O.k 
D.49. 
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of  things  is  foreseen,  and  expressly  determined  by  antici- 
pation. **  It  wonld  be  no  answer  to  say,  that  by  law  the 
railway  is  a  highway ;  that  all  the  world  may  carry  goods 
and  passengers  on  it ;  that  it  is  an  accident  that  the  com- 
pany alone  monopolise  their  trade;  and  that  their  mono- 
poly may  cease  to  morrow.  These  circumstances,  so  far  as 
they  lessened  the  value  of  the  buildings  and  lands,  would 
be  proper  to  be  taken  into  account  as  to  the  quantum  of 
the  rate ;  but  they  would  not  affect  the  principle  (a)."  In 
accordance  with  that  view,  the  annual  value  of  the  build- 
ings and  lands  is  here  estimated  by  the  whole  profits  of  the 
company,  subject  to  the  proper  deductions ;  compounded 
as  those  profits  are  of  the  fares  received  by  the  company 
on  travelling  and  carrying  in  their  own  carriages,  and  the 
tolls  received  from  other  carriers  for  the  use  of  their  rail- 
way. The  result  is  the  net  profit  which  a  tenant  would 
make,  supposing  him  to  rent  the  railway  of  the  company, 
deducting  tenant's  profits,  and  also  those  profits  which 
belong  to  the  trade  of  carrier,  and  do  not  arise  from  the 
land  itself.  No  other  satisfactory  mode  can  be  pointed 
out  of  arriving  at  the  result,  it  being  always  understood, 
that  the  deductions  specified  in  the  case  are  deductions 
made  by  consent,  the  whole  of  them  not  sufficing  to  bring 
the  rateable  subject  below  the  assessment  at  which  the 
parish  had  set  it ;  not  that  this  Court  is  asked  to  pronounce 
an  opinion,  whether  all  these  deductions  could  in  reality  be 
justly  claimed  by  the  company.  The  deduction  claimed  in 
respect  of  what  is  termed  "  goodwill"  is  inadmissible ;  the 
quality  so  termed  is  not,  in  reality,  goodwill,  but  a  certain 
advantage  annexed  to  the  premises  which  are  the  subject 
of  the  rate,  and  raising  their  value.  CouiUs  banking-house 
is  not  rated  in  respect  of  the  profits  made  in  the  banking 
business  carried  on  there ;  but  this  is  because  the  incoming 
tenant  would  not  come  also  into  any  of  those  profits. 
[Co/endfge  J.  He  would  gain  something  by  the  usage  of 
resorting  to  the  house;  he  would  make  more  by  it  as  a 
(a)  iaB.684;  5.  C.  8  O.  &  D.  79. 
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banking  bouse  than  as  a  private  residence.]  If  so,  tbat 
circumstance  does  add  to  the  rateable  value  of  the  house, 
and  makes  the  case  resemble  Rex  v.  Bradford  {a).  Rex  v« 
The  Proprietors  of  the  Liverpool  Exchange  (b),  and  similar 
cases,  where  a  building,  which,  b^  reason  of  certain  fac- 
titious advantages  altogether  extrinsic  to  the  building  itself, 
such  as  an  exclusive  legal  privilege  which  is  attached  to 
it,  becomes  of  more  value  when  employed  for  a  particular 
purpose  than  it  would  be  when  employed  for  any  other,  is 
assessed  according  to  that  additional  value.  The  good- 
will of  a  business  is  that  which  attaches,  not  to  the  premises, 
but  to  the  connexion.  Suppose  one  lets  to  another  his 
place  of  business,  with  the  goodwill  of  his  business ;  if 
that  good  will  is  independent  of  the  premises;  if  the  lessee 
would  have  enjoyed  the  advantage  of  that  good-will,  equally, 
if  he  had  taken  the  business  by  itself,  and  taken  premises  in 
another  locality,  then  such  goodwill  would  clearly  not  be 
the  subject  of  rating.  If,  on  the  other  hand,  the  incoming 
tenant  takes  by  the  demise  not  only  premises  of  a  given 
value  regulated  by  size,  situation.  See,  but  also  premises  to 
which  a  particular  value  has  become  attached,  insomuch 
that,  if  he  were  to  carry  on  the  same  business  elsewbere, 
he  could  not  make  so  much  by  it ;  it  would  be  difficult  to 
contend  that  this  advantage,  improperly  termed  by  the  name 
of  goodwill,  is  not  the  subject  of  rating.  And  it  is  clear 
that,  in  the  present  case,  the  additional  profit,  which  the 
appellants  seek  to  deduct  under  the  name  goodwill^  attaches 
to  the  premises  themselves,  not  to  the  business  carried  on 
upon  them,  independently  of  those  premises. 


M,  D.  Hill,  for  the  appellants,  contended  that  the  net 
amount  for  which  the  company  was  rateable  was  to  be 
calculated  on  the  tolls  only,  which  would  be  received 
by  the  company,  if  other  parties  conducted  the  carrying 
business,  the  remainder  being,  strictly,  profits  of  trade; 
and  that,  without  impugning  the  decision  in  Reg.  v.  The 

(a)  4  Mau.  &  S.  317.       (6)  1  Ad,  &  £L  465 ;  5.  C.  8  N.  &  M.  560. 
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London  and  South  WesUrn  Railway  Company  (a),  it  might 
fairly  be  assumed  that  that  judgment  proceeded  on  the  fact 
that  the  company  then  in  question  had  in  reality,  in  the 
opinion  of  the  Conrt,  exclusive  occupation  of  the  line;  for, 
although  by  the  acts  of  parliament  the  line  was  open  to 
other  carriersi  yet  none  in  fact  used  it,  and  the  Court  con- 
sidered that  the  regulations  respecting  the  possible  user  by 
other  parties  were  merely  illusory.     Here,  the  facts  found 
by  the  case  are  very  different ;  the  line  is  not  only  in  point 
of  lawj  but  in  fact,  open  to  competing  carriers  ;  there  is  no 
exclusive  occupation  by  the  company;   and   the  tolls,  to 
whatever  they  may  amount,  form  a  sum  actually  received 
by  the  company,  not  a  mere   imaginary  division  of  the 
general  profits,  as  they  were  thought  to  be  in  the  instance  of 
the  London  and  South  Western  Company.     It  was  argued, 
in  the  South  Western  Railway  case,  that  the  company  had 
an  interest  in  reducing  their  tolls  to  a  minimum,  and  would, 
no  doubt,  so  act,  if  the  tolls  were  made  the  criterion  of 
rating.     In  the  present  case  the  leaning  of  the  company 
must  be  the  other  way,  inasmuch  as  the  higher  the  toll, 
not  only  the  greater  the  profit  derived  by  the  company 
from  the  use  of  the  railway,  but  the  less  the  danger  of 
effective  competition  from  other  quarters  with  themselves 
as  carriers.     Under  these  circumstances,  the  case  might  be 
fairly  brought  within  the  general  principle  of  Rex  v.  The 
Trustees  of  the  Duke  of  Bridgewater  (i),  which  is  not  only 
admitted  but  confirmed  in  the  South  Western  Railway  case, 
that  the  occupiers  of  a  canal,  who  are  also  carriers,  are, 
nevertheless,  rateable  according  to  the  tolls  only. 

The  inequality  of  any  other  basis  is  evident  from  the 
following  considerations.  Two  classes  of  carriages  convey 
passengers  and  goods  on  this  railway,  those  which  belong  to 
the  company,  and  those  which  belong  to  competing  car- 
riers. Each  class  earns  in  reality  the  same  amount  of 
profit  to  its  owners;  the  fares  payable  by  travellers  in  each 
are  the  same,  the  expenditure  similar,  the  remuneration  si-» 

(a)  1  Q.  B.  .558;  S,  C.  3  G.  &  D.  49. 

(6)  9  B.  &  C.  68;  S.  C.  4  M.  &  R.  149, 
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milar^  and  the  same  amount  of  tolls  is  chained  on  each| 
such  tolls  having  been  eatimated  only  with  respect  to  the 
first  mentioned  class,  and  actually  paid  with  respect  to 
the  other;  yet,  if  the  principle  of  Reg.  v.   The  Sauik 
Weitem  Railway  Company  is  extended  to  this  case,  these 
profits,  similar  in  nature  and  amount,  will  become  the 
subjects   of  entirely   unequal  rating.     In  respect  of  the 
profits  earned  by  the  company's  own  carriages,  they  will 
be  rated  to  an  arbitrary  extent,  fixed  by  analysis,  and  called 
the  net  rent.    In  respect  of  the  profits  earned  by  the  car- 
riages of  other  owners,  the  company  will  be  rated  to  the 
extent  of  the  tolls  only,  and  no  one  will  be  rated  for  the 
reminder.    The  profit  returned  by  the  land  is  the  proper 
subject  of  rating.    It  is  the  foundation  of  the  argument  on 
the  other  side,  that  the  payments  made  by  those  who  are 
conveyed,  or  whose  goods  are  conveyed  by  the  railway,  are 
the  source  of  the  profits  derived  by  the  railway  company 
from  their  occupation  of  the  land.    Every  fare  taken  for 
travelling  through  the  parish  is  taxed  to  such  or  such  an 
amount  for  the  poor's  rates  of  the  parish.    Consequently, 
on  the  principle  contended  for  by  the  respondents,  a  tra- 
veller going  by  one  of  the  company's  carriages  pays  one 
sum  towards  the  rate;   a  traveller  going  by  another  car* 
riage,  not  the  company's,  pays  a  difierent  and  a  less  sum* 
The  first  pays  a  sum  calculated  on  an  examination  into 
the  expenses  and  profits  of  the  company;  the  second  pays 
simply  his  proportion  of  a  rate  fixed  according  to  the  tolls 
paid,  by  the  owner  of  the  carriages  in  which  he  travels,  to  the 
company,  and  nothing  more.     Again,  it  is  found  that  the 
present  company  cariy  passengers  on  their  own  line,  and 
also  on  the  Liverpool  and  Manchester  line,  which  belongs 
to  another  company.    On  the  latter  they  pay  tolls  to  thai 
company.  Therefore  a  carriage  of  the  Grand  Junction  Rail* 
way,  as  far  as  Manchester,  pays,  let  it  be  said,  a  penny  a 
mile  to  the  poor's  rates ;  as  soon  as  the  same  carriage,  with 
the  same  load,  has  passed  Manchester  and  is  on  the  Liver- 
pool line,  it  pays  a  halfpenny  a  mile  only,  because  the 
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rata  upon  that  portion  can  be  assessed  upoD  the  tolls 
only. 

These  considerations  shew  that  the  principle  contended 
for  cannot  be  carried  out  without  great  and  obvious  ine* 
quality;  and  the  reason  isi  because  it  is  based  on  an  erro« 
neons  supposition.  That  supposition  is,  that  a  demise  of 
the  railway  (such  as  for  the  sake  of  fixing  the  net  rent  is 
imagined  to  take  place)  would  carry  with  it  the  exclusive 
right  of  conveying  passengera*  It  would  not  do  so.  It 
would  carry  the  right  to  receive  tolls,  and  that  only.  The 
company  might  continue  to  carry  themselves,  and  pay  tolls 
to  their  tenant;  the  tolls  would  be  all  which  the  tenant 
would  receive,  or  which  could  form  the  subject-matter  of  a 
rate  upon  him.  This  position  is  almost  admitted  in  the 
judgment  of  the  Court  in  Reg.  v.  TheSouthWettemRaUioay 
Company {a\  but  the  supposition  of  a  railway  ''practically 
open  to  rival  carriers,"  being  there  held  an  absurdity,  it  is 
treated  as  beside  the  question. 

But  supposing  that  the  company  were  not  only  to  de« 
mise  their  railway,  but  were  to  agree,  by  express  covenant, 
to  transfer  their  existing  trade  (so  far  as  they  could  influ* 
ence  their  customers)  to  their  lessee,  and  were  also  to  bind 
themselves  not  to  act  again  as  carriers;  the  imaginary  te^ 
nant  would  then,  of  course,  pay  an  increased  consideration 
for  his  demise.  He  would  be  willing  to  pay,  first,  as 
moch  as  the  tolls  were  worth;  secondly,  and  in  addition,  as 
much  as  the  business  of  the  company  would  be  worth  to 
him  (leaving  him  tenant's  profit).  But  these  two  portions 
of  the  consideration  would  evidently  difier  in  character,  and 
could  not  with  accuracy  be  classed  under  the  same  deno» 
minalion.  The  latter  would  really  be  a  payment  for  the 
advantage  which  the  tenant  derived  from  the  company's 
withdrawing  from  competition  with  him;  a  payment  for 
goodwill,  to  employ  the  term  which  seems  most  nearly  ap* 
pitcable  of  those  in  common  use. 
That  a  payment  for  goodwill  is  something  essentially  dif* 

(o)  1  Q.  B.  579;  A  C.  SG.  &D.  6a 
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ferent  from  rent  is  evident.  Suppose  a  tenant  in  posses* 
sion  of  premises,  for  which  he  pays  the  ordinary  rent  to  bis 
landlord,  and  in  which  he  carries  on  a  profitable  business ; 
suppose  him  to  underlet  the  premises,  with  the  goodwill  of 
the  business,  to  an  under-tenant ;  suppose  the  first  tenant 
to  continue  to  pay  the  rent  to  the  landlord,  and,  moreover, 
all  outgoings  in  the  shape  of  rates  and  taxes.  What  would 
be  left  for  him  to  receive  from  his  under-tenant?  An  an- 
nual payment,  which  is  indeed  comprehended  in  popular 
language  along  with  the  other  ingredients  which  make  up 
rent,  but  which  is  in  reality  a  payment  for  goodwill  and 
nothing  else.  And  it  is  clear  that,  in  the  supposed  case, 
the  rate  would  be  assessed  on  the  annual  amount  paid  by 
the  first  tenant  to  the  landlord,  and  not  on  that  amount  plus 
the  goodwill. 

Nor  are  the  decided  cases  contrary  to  this  position. 
There  are  cases  in  which  an  exclusive  privilege  attached  by 
law  to  premises,  whereby  a  particular  business  could  be 
carried  on  in  them  only,  or,  which  appears  to  be  the  same 
thing,  exclusive  advantages  possessed  by  particular  pre* 
mises  for  the  carrying  on  of  a  particular  business,  have  been 
held  the  subjects  of  rating.  The  canteen  case,  (Rex  v. 
Bradford{a))f  and  Rex  v.  The  Proprietors  of  the  Liverpool 
Exchange{b),  are  instances  of  this  kind.  But,  without  con« 
sidering  at  present  how  far  those  cases  rest  on  sound  prin- 
ciplesi  they  do  not  at  all  militate  with  that  now  contended 
for.  In  these  and  all  such  cases,  the  additional  advantage 
was  an  incident  necessarily  attached  to  the  premises.  It 
was  by  reason  of  his  possession  of  the  premises,  and  for 
that  reason  only,  that  the  occupier  enjoyed  the  advantages. 
Goodwill  is  something  essentially  distinct.  It  is  an  advan* 
tage  attached,  not  to  the  premises,  but  to  the  business  car- 
ried on  upon  the  premises,  which  business  may  pass  from 
hand  to  hand  by  agreement,  and  may  be  made  the  subject 
either  of  purchase  or  annual  payment,  but  not  in  any  case 
of  an  assessment  for  the  purpose  of  rating, 
(a)  4  Mau.  &  S.  317.        (6)  1  Ad.&£1.465;  S.  C.  SN.&M.  550, 
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The  truth  of  this  position  may  be  tested  In  another 
manner.     The  net  value  of  houses,  shops,  and  similar  pro- 
perty is  easily  ascertained  for  rating  purposes,  by  taking 
the  actual  rent,  or  ordinary  rent  of  similar  property,  as  the 
criterion.      When  it  i«  desired  to  ascertain  the  rateable 
value  of  canals,  railways,  waterworks,  gas  works,  and  similar 
property,  there  being  no  market  price  whereby  to  form  the 
estimate,  a  similar  criterion  is  to  be  arrived  at  by  analysis ; 
such  is  the  process  which  has  been  adopted  in  the  present 
instance  by  the  respondents.    Now,  if  this  analysis  be  cor- 
rect, it  ought,  if  applied  to  houses,  shops,  &c.  to  work  out 
the  same  result  as  the  ordinary  test  of  the  rent.    The  rate- 
able value  of  a  farm  or  shop,  ascertained  by  making  pre- 
cisely the  same  deductions  and  allowances  from  the  gross 
receipts  of  its  occupier  as  are  made  in  the  present  instance, 
ought  to  coincide  with  the  rateable  value  as  estimated  by 
the  rent     But  it  would  not  do  so.     The  ultimate  remain- 
der, ascertained  by  analysis,  would  exceed  the  rateable 
value  ascertained  by  the  rent.    This  the  instance  just  ad- 
duced in  illustration  clearly  shews.     If  therefore  the  prin- 
ciple of  rating  contended  for  were  applied  to  shops,  this 
consequence  might  follow.    One  shop,  where  a  flourishing 
trade  was  carried  on,  would  pay  an  enormous  rate,  while 
another,  which  was  a  losing  concern,  might  pay  nothing; 
the  rents  of  the  two  remaining  the  same.     In  the  same 
manner,  it  may  occur  that  the  proprietors  of  a  railway,  not 
used  by  other  carriers  than  themselves,  may  run  trains 
upon  it  at  a  present  loss,  in  the  hopes  of  creating  a  traffic 
which  will  ultimately  remunerate  them.     But,  if  the  prin- 
ciple of  rating  now  contended  for  is  adopted,  such  a  rail- 
way, though  occupied  for  purposes  of  gain,  would  pay  no 
rate  at  all.    The  mode  of  rating  for  which  the  respondents 
contend  is  therefore  in  conflict  with  two  well  established 
principles;  first,  that  the  land  is  to  be  rated  according  to 
its  productiveness  as  measured  by  its  rent,  without  regard 
to  the  profitableness  of  the  trade  carried  on  in  it ;  and, 
secondly,  that  the  land,  if  occupied  for  purposes  of  gain. 
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must  be  rated^  although  the  occupation  may  in  fact  entail 
a  loss  on  the  occupier. 

The  appellants  therefore  contend,  that  the  principle  of 
Seg*  V.  The  Southwestern  Railway  Company  {a)  ii  inappli- 
cable in  this  casCi  and  that  the  assessment  should  be  on 
the  tolls  alone;  but  that^  if  that  case  be  held  an  authority 
against  them,  then  a  further  deduction,  besides  those  al- 
lowed, ought  to  be  made  from  their  receipts  for  that  por- 
tion of  the  imaginary  rent  paid  by  the  supposed  tenant, 
which  would  in  reality  be  a  payment  for  goodwill  only. 


Cur.  ado.  wU. 


Lord  Dbnman  C.  J.  now  delivered  the  judgment  of  the 
Court — This  case  of  appeal  against  a  poor's  rate  was 
argued  in  Michaelmas  Term  last,  and  again  on  a  concilium 
in  Hilary  Term,  and  has  been  heard  by  all  the  members  of 
the  Court.  Independently  of  certain  questions  of  detail, 
which  we  will  consider  hereafter,  the  main  argument  of  the 
appellants  was  directed  to  shew  that  this  case  was  distin- 
guishable from  that  of  Regf.  v.  The  London  and  South 
Western  Railway  Company  (a)^  in  points  which  went  to 
the  principle  of  the  judgment  in  that  case;  while  the  re- 
spondents contended  that  the  two  cases  were  in  principle 
the  same,  and  that  that  judgment  must  govern  the  Court  in 
this.  It  is  necessary  therefore  in  the  first  place  to  com- 
pare the  two  cases.  If  they  shall  be  found  to  be  different 
in  material  circumstances,  the  principle  of  that  decision 
may  lead  to  a  contrary  one  in  this ;  at  all  events,  that  deci- 
sion will  not  bind  in  the  present  case:  if  they  shall  be  found 
to  be  substantially  the  same,  it  may  be  necessary  to  consider 
whether  our  own  reflection,  or  anything  urged  in  these 
arguments,  should  induce  the  Court  to  depart  from  the 
former  decision. 

In  that  case  the  facts  found  (and  it  must  never  be  for- 
gotten that  the  propriety  of  a  poor  rate  can  only  be  deter- 
mined with  reference  to  the  facts  found  to  be  actually 
(a)  1  Q.  B.  558;  S.  C.  2  G.  &  D.  49. 
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exiiting  wbeu  it  was  made)  were,  that  tbe  company  were  in 
the  sole  and  exclusive  occupation  of  the  railway,  warehouses, 
stations  and  landing  places,  and,  being  so,  were  solely  and 
exclusively  carrying  on  a  large  business  as  carriers  thereon; 
that  although  the  legislature  had,  under  certain  limitations, 
made  the  railway  a  highway,  and  given  to  all  tbe  liege  sub- 
jects under  these  a  right  to  use  it  as  such,  either  as  carriers 
or  for  individual  travelling,  and  in  such  case  provided  for 
the  payment  of  tolls  to  the  company,  yet,  in  fact,  no  one 
having  availed  himself  of  the  right,  nor,  as  then  appeared 
to  U8,  having  the  power  of  doing  so  conveniently  or  effec- 
tually, no  tolls  were  in  fact  earned.    To  this  state  of  facts 
we  applied  the  established  principles  of  rating;  that  the 
rate  is  to  be  on  the  occupier  in  respect  of  the  beneficial 
nature  of  his  occupation;  in  estimating  which  as  to  amount, 
or,  to  put  it  in  other  words,  in  ascertaining  how  much  net 
rent  such  or  such  an  occupation  may  be  expected  to  com- 
mand, parish  officers  are  to  consider  not  drily  and  only 
what  would  legally  pass  by  a  demise  of  it,  but,  all  the 
existing  circumstances,  whether  permanent  or  temporary, 
wherever  situated,  however  arising  or  secured,  which  would 
reasonably  influence   the  parties  to  a  negociation  for  a 
tenancy,  as  to  the  amount  of  rent  to  be  asked  or  given. 
We  therefore  thought  it  impossible  in  that  case  to  separate 
the  three  or  four  miles  of  railway  within  the  respondent 
parish  from  the  whole  line  running  through  many  other 
parishes ;  or  that  whole  line  from  the  warehouses,  stations 
and  landing  places ;  or  these  again  from  the  peculiar  con- 
veniences which  a  tenant  would  have  for  carrying  on,  as 
occupier,  a  lucrative  business,  if  not  the  effective  mono- 
poly which  the  provisions  of  the  act  appear  to  give  to  the 
occupier  for  carrying  it  on.    What  under  the  act  was  pos- 
sible by  law — what  in  point  of  fact  might  be  in  future, 
however  near,  we  thought  immaterial  as  to  the  principle, 
though  very  fit  to  be  taken  into  account  when  making  the 
calculation  as  to  the  quantum ;  but  in  principle  the  parish 
officers  were  to  look  to  the  actual  state  and  value  of  the 
occupation. 
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In  the  case  now  under  consideratioOi  there  are  some 
facts  entirely  different  from  those  we  have  just  mentioned; 
the  case  finds  that  other  parties,  as  well  as  the  appellautSi 
exercise  the  right  of  being  carriers  over  various  parts  of  the 
railway,  including  therein  that  part  of  it  which  is  within  the 
respondent  parish,  providing  for  themselves,  independently 
of  the  company,  (subject  however  to  its  control  under  the 
acts  of  parliament),  carriages,  fuel,  and  all  other  things 
necessary  and  convenient  for  conveyance  of  passengers  and 
goods;  and  separate  stations,  and  the  needful  branches 
into  or  communications  with  the  railway.  These  make 
profits  of  their  carrying  trade  as  do  the  appellants;  and 
pay  them  the  tolls,  which  they  have  fixed  under  the  powers 
given  them  by  their  acts. 

Besides  these,  another  class  of  carriers  hire  from  the 
appellants  engines  and  the  use  of  stations,  landing  places, 
&c.,  but  find  their  own  carriages.  These  also  make  pro- 
fits of  their  carrying  trade  on  the  railway,  and  pay  to  the 
appellants  both  tolls,  and  a  compensation  for  the  use  of  the 
engines,  stations,  and  other  accommodations  provided  for 
them. 

As  the  appellants  receive  tolls  from  these  two  classes  of 
carriers  in  respect  of  the  goods  and  passengers  conveyed 
by  them  on  the  railway,  so  they  keep  an  account,  as  directed 
by  their  act,  of  the  tolls  which  would  have  been  produced 
by  their  own  conveyance  of  such  goods  and  passengers,  if 
not  upon  their  own  account.  These,  with  the  compensation 
above  mentioned,  form  the  total  produce  of  the  land 
which  the  company,  if  not  carriers,  or  a  lessee  of  the  rail- 
way, carrying  on  no  traffic  upon  it,  would  receive ;  and, 
upon  the  aggregate  of  these  alone,  after  due  deductions 
made,  the  company  contend  that  the  rate  ought  to  be  im- 
posed. We  understand  them,  though  it  is  not  precisely  so 
stated,  to  admit  the  principle  of  considering  the  whole 
line  as  entire,  and  to  arrive  at  the  exact  sum  at  which  they 
contend  the  rate  on  the  respondent  parish  should  be  fixed, 
by  a  mileage  division  of  the  whole  length :  a  principle  very 
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convenient  in  itself^  and  rightlj  adopted  by  consent.  It  is 
unnecessary,  after  this  statement,  to  point  out  the  differ- 
ence in  fact  between  the  two  cases,  but  we  cannot  perceive 
how  this  difference  bears  upon  the  principle  on  which  the 
present  rate  is  to  be  examined  or  which  governed  the  Court 
in  the  former  decision ;  for  that  proceeded  not  upon  specu- 
lations as  to  what  might  be  in  future,  but  expressly  on  the 
then  existing  state  of  facts.  Each  of  the  two  companies 
must  be  rated  in  respect  of  the  occupation  of  the  land ; 
one  of  them  derives  no  benefit  from  that  occupation,  ex- 
cept by  carrying  on  upon  the  land  the  business  of  convey- 
ing goods  and  passengers ;  the  division  of  that  profit  into 
tolls  and  fares  we  think  merely  nominal ;  the  other,  in  ad- 
dition to  this  mode  of  profitably  occupying,  also  derives  a 
profit  from  allowing  others  to  carry  goods  and  passengers 
on  the  land  also ;  and  this  latter  profit  is  properly  called 
tolls.  Still,  in  both,  the  inquiry  must  be  the  same  ;  what 
is  the  value  of  the  occupation,  from  whatever  source  de- 
rived ?  In  neither  can  the  profits  of  trade,  as  such,  be 
brought  into  the  rate ;  but,  if  the  ability  to  carry  on  a  gain- 
ful trade  upon  the  lands  adds  to  the  value  of  the  land,  that 
value  cannot  be  excluded  merely  because  it  is  referable  to 
the  trade.  Suppose  a  house  occupied  by  a  private  family  to- 
day, which,  having  great  advantages  of  situation  for  the  pur- 
poses of  trade,  is  turned  into  a  shop  to-morrow,  and  in  con- 
sequence lets  for  double  or  treble  the  former  rent,  would  not 
the  rate  be  properly  increased  in  proportion  ?  Could  it 
b>  objected,  that  to  do  so  was  to  rate  the  profits  of  trade  ? 
Again:  supposing  that  the  occupier  was  to  let  out  different 
rooms  to  other  persons  carrying  on  the  same  trade  as  him- 
self, and  this  mode  of  occupying  was  still  to  increase  the 
value  of  the  house  to  let ;  would  this  at  all  vary  the  prin- 
ciple on  which  he  was  rated,  though  it  might  increase  the 
quantum  i  Or,  lastly,  supposing  that,  instead  of  this  species 
of  underletting  being  at  the  option  of  the  occupier,  all  per- 
sons using  the  same  trade  had  a  right  by  some  statute  under 
certain  restrictions  to  carry  it  on  in  the  different  rooms  of 
VOL.  I. — D.  M.  8 
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the  house,  paying  a  large  compensation  to  the  occupier ; 
would  not  the  principle  of  the  rate  be  still  the  same — 
would  it  be  material  to  inquire  how  the  occupation  became 
more  valuable,  except,  it  might  be,  for  making  greater  or 
less  deductions,  which  the  nature  of  the  occupation  might 
make  just?  We  maj  all  remember  when  the  large  pre- 
mises in  Soho  Square,  now  used  as  a  bazaar,  were  oc- 
cupied as  private  residences ;  the  present  mode  of  occupa- 
tion probably  increases  the  rent;  but  whether  one  man, 
being  the  tenant,  alone  carried  on  the  various  trades  now 
exercised  there,  or  sold  goods  himself  at  part  of  the  stands, 
and  let  out  the  others,  and  so  derived  his  profit  in  part 
directly  from  trade,  and  part  from  the  rent  paid  him  by 
traders,  or  let  out  all  the  stands,  and  so  earned  no  profit 
but  from  the  rents  paid  him  by  traders,  the  result  would  be 
in  either  case  exactly  the  same ;  the  overseers  could  only 
inquire  what  was  the  fair  rateable  value  of  buildings  so  occu- 
pied. Nor,  as  we  have  said  before,  could  the  inquiry  be  at 
all  affected  if  the  occupier  of  the  bazaar  held  it  under  some 
statutable  licence,  which  compelled  him  to  allot  his  stands 
to  all  persons,  paying  certain  rents,  and  submitting  to  cer- 
tain regulations. 

But  it  is  said  that,  in  the  cases  supposed,  all  is  referable 
to  the  occupation  under  the  supposed  lease.  That  con- 
veys the  exclusive  dominion  ;  and  thence  flow  entirely  the 
means  of  making  the  profits.  We  have  in  truth  already 
given  the  answer  to  this ;  but  it  will  be  plainer,  if  it  be 
observed  that  there  is  a  fallacy  in  confounding  that  which 
the  lease  conveys  a  legal  title  to,  and  tliat  which  it  gives  the 
lessee  the  means  of  doing,  or  enjoying.  No  two  things  can 
be  more  distinguishable ;  and  it  is  the  latter  which  regulates 
the  rent  a  tenant  will  give,  and  not  the  former.  Suppose 
two  estates  of  equal  size,  and  in  all  respects  of  equal 
fertility ;  but  one  is  surrounded  by  excellent  roads ;  or  has 
a  canal  near  to  it;  or  is  near  to  a  large  market;  and  the 
other  is  without  these  advantages.  Of  course  the  rent  and 
the  rateable  value  of  the  one  will  be  larger  than  of  the 
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Other;  yet  the  tenant  would  take  no  more  by  the  lease 
of  the  one  than  of  the  other ;  the  lease  would  give  him 
no  legal  title  which  he  had  not  before  to  use  the  roads, 
the  canal,  or  the  market.  Or  suppose  a  more  peculiar 
case.  A.  the  owuer  and  occupier  of  Blackacre,  and  having 
the  command  of  a  stream  of  water,  which  he  can  turn  over 
Whiteacre,  on  that  account  desires  to  rent  it.  To  him  it 
will  be  more  valuable  than  to  any  other  occupier,  because 
he  can  fertilise  it  at  little  expense ;  he  will  therefore  give  a 
larger  rent  than  any  other  person;  yet  by  the  lease  he 
would  take  no  more  than  any  other  person,  though  he 
ought  undoubtedly  to  pay  a  higher  rate.  Apply  the  prin- 
ciple of  these  cases  to  the  railway  of  the  appellants.  It  is 
quite  true  that,  if  they  were  to  let  it  to  a  tenant,  the  lease 
would  convey  the  land  and  railway  only,  and  give  a  title  to 
the  tolls  only ;  but  the  lessee  would  undoubtedly  consider 
the  facilities  and  advantages  which  the  occupation  as  tenant 
would  afford  him  for  carrying  on  a  lucrative  trade  as  car- 
rier; and,  in  whatever  proportion  that  consideration  would 
increase  his  rent,  in  the  same,  after  due  allowances,  would 
his  rate  be  raised  also. 

Two  propositions  are  equally  true;  that  the  rate  is  not 
to  be  imposed  in  respect  of  the  profits  of  trade;  and  that 
it  is  to  be  imposed  in  respect  of  the  value  of  the  occupa- 
tion. And  two  propositions  that  are  true,  and  applicable 
to  the  same  subject-matter,  cannot  be  inconsistent.  And 
we  think  the  respondents  in  the  present  case,  by  the 
scheme  they  propose,  have  shewn  that  they  are  not  so. 
The  gross  yearly  receipts  of  the  company,  as  occupiers  of 
and  carriers  on  the  railway,  must  at  least  include  the  proper 
subject-matter  of  the  rate;  they  have  therefore  taken  a 
sum  agreed  to  represent  them,  as  the  first  point  to  start 
from;  they  then  assume  an  amount  of  capital  employed  in 
the  trade;  and  deduct  from  the  former  sum  two  per-cent- 
ages  on  the  latter  for  the  interest  of  this  capital,  and  the 
profit  which  ought  to  be  made  on  it;  and  a  third,  for  the 
depreciation  of  stock,  beyond  usual  repairs  and  expenses. 

s2 
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Fourthly,  they  deduct  from  the  gross  receipts  the  annual 
costs  of  conducting  the  trade.  Fifthly,  they  deduct  the 
annual  value  of  all  the  land  occupied  by  stations,  8u:.,  and 
elsewhere  rated.  And,  sixthly,  a  sum  per  mile  for  the  re- 
production of  rails,  chairs,  sleepers,  8lc.  These  deductions, 
taken  together,  seem  to  us  to  include  whatever  is  properly 
referable  to  the  trade,  and  distinguishable  from  the  in- 
creased value  which  that  trade  gives  to  the  land.  We  do 
not  now  speak  of  the  amounts  allowed  under  each  item, 
and  we  decline  to  give  any  opinion  on  this  point,  which 
is  properly  for  the  sessions;  but,  if  these  are  the  proper 
heads  of  deduction,  then  the  residue  must  represent  the  value 
of  the  occupation;  and,  if  so,  this  alone  is  brought  into  the 
rate,  and  the  profits  of  trade  are  excluded.  Accordingly 
the  sessions  have  fouud,  as  an  inference  from  the  facts, 
that  the  residue  is  the  sum  which  a  tenant  from  year  to 
year  might  reasonably  be  expected  to  give  for  the  railway 
and  corporeal  hereditaments  now  occupied  by  the  company 
in  connection  with  the  railway,  exclusive  of  the  stations 
and  other  buildings  rated  separately;  such  tenant  being  as- 
sumed to  have  the  same,  and  no  other  power  of  using  the 
railway,  the  same  and  no  other  advantages  and  privileges, 
as  the  company  now  possess.  If  the  deductions  exhaust 
that  portion  of  receipts  referable  to  trade,  the  inference  of 
the  sessions  is  fair;  if  the  advantages  and  privileges  which 
the  company  possess  are  attributable  to  their  occupation, 
and  would  pass  with  it,  their  assumption  is  well  founded. 
We  agree  with  them  in  both. 

The  appellants,  however,  contend  that,  even  if  the  prin- 
ciple of  the  rate  be  fair,  some  reasonable  deductions  are 
omitted.  We  have  used  the  sufficiency  of  the  deductions 
made  as  a  mode  of  trying  the  principle;  but  the  objection 
of  the  appellants  now  to  be  considered  is  one  of  detail. 
The  only  instance  which  they  specify  and  rely  on  is,  that 
an  allowance  ought  to  be  and  is  not  made  for  goodwill. 
We  presume  by  this  is  meant  that  a  person  bargaining  with 
the  company  to  become  their  yearly  tenant  of  the  railway 
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in  the  expectation  of  succeeding  to  their  trade  as  a  pro- 
bable  consequence  of  succeeding  to  occupation,  would 
properly  be  called  on  to  pay  them  something  for  the  good- 
will of  that  trade;  and  that  this  would  be  in  the  nature  of 
an  out-going,  a  deduction  from  profits.     This  objection  ap- 
pears capable  of  two  answers;  the  first,  and  a  decisive  one, 
is  that  the  purchase  of  goodwill  implies  that  a  trade  is 
sold;  that  the  company  are  to  be  bound  to  surrender  their 
trade  to  the  lessee,  and  no  longer  to  be  carriers  on  the 
line;  but  the  calculation  of  the  sessions  proceeds  on  no 
such  supposition;  all  those  special  advantages  indeed  for 
carrying  it  on,  which  the  occupation  gives  them,  whatever 
they  may  be,  they  roust  necessarily  surrender;  but,  the 
moment  they  had  leased  the  railway,  they  would  become  a 
part  of  the  public,  and  have  the  right  to  carry  on  their  trade, 
retaining    all    the    goodwill,    with    all    those    advantages 
which  the  statutes  have  carefully  reserved  for  the  public. 
Secondly,  though   the  supposition  of  a  tenancy  is  to  be 
made,  yet  what  the  incidents  of  the  tenancy  must  be  as  to 
actual  terms  and  allowances  must  be  determined  for  the 
purpose  of  fixing  the  amount  of  the  rate  by  the  actual  state 
of  things;  for  this  supposition  of  a  tenancy  is  only  a  mode 
of  ascertaining  the  existing  value  of  the  occupation  to  the 
existing  occupier :  now  here  there  is  no  tenancy  in  fact,  no 
goodwill  is  in  fact  paid  for,  and  therefore  no  deduction 
ought  in  fact  to  be  made  on  account  of  its  price. 

Again,  it  is  contended  that  the  existing  facts  of  this  case 
shew  the  unreasonableness  of  the  rate;  the  carrying  trade 
of  the  company  goes  beyond  their  one  line,  upon  the  rail- 
ways of  other,  sets  of  proprietors,  but  the  receipts  arising 
from  this  have  been  excluded  from  the  rate.  This,  it  is 
said,  is  inconsistent ;  how  can  the  profits  which  the  same 
engine  earns  by  drawing  goods  over  one  mile,  be  of  a  dif- 
ferent character  from  those  which  it  earns  in  the  same  em- 
ploy over  the  next  mile?  So  far  from  there  being  any  in- 
consistency in  this,  it  is  certainly  involved  in  the  principle 
on  which  the  rate  rests;  that  the  distinction  can  be  made, 
and  has  been  made,  is  no  slight  proof  of  the  soundness  of 
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that  principle;  the  moment  that  the  engine  leaves  the  rail- 
way of  the  company,  what  it  earns  ceases  to  have  any  con- 
nection with  their  occupation  of  the  railway;  it  may,  and 
of  course  does^  increase  the  value  of  the  occupation  of  that 
other  line  on  which  it  then  works,  and  will  of  course,  in 
the  shape  of  toll,  proportionably  increase  the  rate  which 
the  occupier  will  pay;  but,  if  it  were  allowed  to  swell  the 
charge  of  the  company,  it  could  only  do  so  in  respect  of 
the  profits  of  trade;  and  these  our  principle  escludes. 

But  it  is  said,  lastly,  that  this  principle  works  injustice 
between  the  company  and  those  other  corporations,  or  in- 
dividuals, who  carry  on  their  line.  Their  engines,  and 
their  trade,  it  is  said,  pay  nothing  to  the  poor  rate  directly, 
and  indirectly  only  in  respect  of  their  toll;  which  may  be 
supposed  to  be  calculated  so  as  to  bear  its  own  rate; 
whereas  the  company  pay  both  on  their  tolls  and  their 
fares.  Colour  is  given  to  this  objection  from  the  facts, 
which  might  seem  to  explain  it,  that  the  company  fill 
two  characters,  the  other  parties  one  only.  But  the  proper 
answer  is  a  denial  of  the  fact;  the  company  do  not  pay 
directly  or  indirectly  on  their  fares ;  they  pay  only  on  the 
increased  value  of  their  occupation  of  land,  occasioned  by 
whatever  circumstances.  If  a  trader  should  underlet  to  a 
lodger  a  room  in  his  house,  in  which  he  drove  the  most 
profitable  trade  imaginable,  such  lodger  would  pay  no 
poor  rate  at  all ;  but,  as  the  trader  would  proportion  the 
rate  at  which  he  let  the  lodgings,  to  the  advantage  which 
such  lodger  derived  from  them,  the  total  rent  which  the 
trader  would  pay,  and  the  rate  which  would  be  imposed 
on  him,  would  be  proportionably  increased;  but  could  he 
complain  of  any  injustice,  or  say  that  he  carried  on  his 
own  trade  in  the  residue  of  the  house  to  a  disadvantage, 
because  in  his  rate  the  value,  which  his  trade  so  carried  on 
in  the  residue  gave  to  his  occupation,  was  also  taken  into 
account  in  fixing  the  quantum  of  the  ratef  Yet  those  par- 
ties, who  carry  on  a  trade  upon  the  company's  line,  are  in 
effect  but  in  the  nature  of  lodgers,  or  parties  enjoying  a 
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profitable  easemeut  od  the  line,  and,  by  the  consideration 

they  pay,  increasing  its  general  value. 

In  the  examination,  which  this  case  has  compelled  us  to 

make,  we  have  necessarily  been  led  into  a  reconsideration    '^^  Grand 
.     .  .  .  Junction 

of  the  prmciples  on  which  the  decision  in  the  case  of  the      Railway 

South  Western  Railway  proceeded.      That  decision  was     ^^^'p^"^- 
not  directly  impugned  in  the  argument;  but  the  distinction  i 

of  fact  relied  on  has  appeared  to  us  on  examination  so  un- 
substantial, that  it  was  necessary,  in  order  to  a  decision 
against  this  rate,  to  examine  the  principle  on  which  that 
was  upheld;  and  in  a  matter  of  such  real  importance,  and 
such  apparent  novelty,  where,  too,  the  decision  of  this 
G>urt  cannot  be  reviewed  in  a  court  of  error,  we  were  not 
unwilling  again  to  examine  the  question. 

Upon  the  whole  we  are  satisfied  with  the  decision  of 
the  sessions;  it  appears  to  us  founded  on  a  just  apprecia- 
tion of  established  principles,  in  accordance  with  several 
decided  cases,  and  conflicting  with  none.  Our  judgment, 
therefore,  will  be  for  the  respondents. 

Order  of  sessions  confirmed. 


The  Queen  v.  Charles  A.  H.  H.  Ellis,  Clerk  of  the 

Peace  for  the  County  of  Middlesex.  N^^^ltbe^'th. 

On  an  appeal  against  an  order,  bearing  date  the  ISth  Under  9  Geo. 
December,  1843,  under  the  hands  and  seals  of  John  Ttdd  41,  where  a 
Pra/^  Esq.  and  John  Johison,  Esq.,  two  of  her  Majesty's  ^3" "'^  J" J'g^'*^ 
justices  of  the  peace  in  and  for  the  county  of  Middlesex,  been  esta- 
whereby  the  overseers  of  the  poor  of  the  parish  of  St.  county  0Td\!^ 

Margaret,  Westminster,  in  the  county  aforesaid,  were  ordered  trict,  justices 

--._,,,..  ,  ,        acting  for  that 

to  cause  Harriet  Lliis,  an  insane  person,  to  be  conveyed  to  county  or  dis- 

a  house  duly  licensed  for  the  reception  of  insane  persons  *"^'  cannot 

•'  ,  \  ...  remove  a  pau- 

in  the  county  of  Surrey;  it  appearing  to  the  said  justices,  per  lunatic  to 

a  hospital  or 
private  asyluni,  when  the  county  asylum  happens  to  have  no  room  for  the  reception 
of  the  party. 
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1843.        J.  jT.  Pratt  and  J.  Johnson^  that  there  was  not  room  or 

j!'^'^!^^      accommodation  for  the  said  H.  Ellis  in  the  county  lunatic 
The  Queen  / 

V.  asylum,  established  at  Hanwell,  in  the  county  of  Middlesex; 

Ellis.  ^^j  against  a  certain  other  order,  bearing  date  the  said  I2th 
of  December,  1843,  under  the  hands  and  seals  of  the  said 
J.  T.  Pratt  and  J.  Johnson,  justices  as  aforesaid,  in  and 
for  the  said  county,  whereby  the  said  justices  did  adjudge 
the  settlement  of  the  said  H.  Ellis  to  be  in  the  parish  of 
St.  Luke«  in  the  county  of  Middlesex,  and  did  order  the 
overseers  of  the  poor  of  the  said  parish  of  St.  Luke  to  pay 
the  sum  of  6s.  6d,,  being  the  amount  of  the  reasonable 
charges  of  conveying  the  said  £f.  Eilis  to  the  licensed  house, 
and  also  to  pay  to  Peter  Armstrong,  the  keeper  of  the  said 
licensed  house,  the  sum  of  lOs.  per  week,  which  payment 
the  said  Peter  Armstrong  was  willing  to  accept,  and  the 
same  appeared  to  the  said  justices,  J.  T.  Pratt  and  «/• 
Johnson,  to  be  a  reasonable  charge  for  the  maintenance, 
medicine,  clothing  and  care  of  the  said  H.  Ellis  whilst 
confined  therein;  the  sessions  quashed  both  the  orders, 
subject  to  the  opinion  of  this  Court  upon  the  following 
case: 

At  the  time  when  the  orders  in  question  were  applied 
for  and  made,  there  was  a  county  lunatic  asylum  at  Han- 
well,  in  and  for  the  county  of  Middlesex,  which  asylum 
then  contained  upwards  of  900  patients,  and  was  then 
quite  full.  When  that  asylum  was  first  completed,  under 
the  provisions  of  the  statute  9  Geo.  4,  c.  40.  it  was  capable 
of  containing  300  patients  only.  It  was  afterwards  en- 
larged and  altered  from  time  to  time,  until  it  became  capable 
of  containing  900  patients ;  but  it  was  proved  before  the 
justices,  who  made  the  orders  appealed  against,  that  there 
was  no  room  or  accommodation  for  the  said  H.  Ellis  in  the 
said  county  lunatic  asylum,  when  the  said  orders  were  made. 
The  above  facts  were  admitted  on  both  sides,  when  the 
appeal  came  on  to  be  heard.  The  appellants  insisted  that 
since  in  fact  there  was  a  county  lunatic  asylum  in  Middle- 
sex, the  justices  had  no  jurisdiction  under  9  Geo.  4.  c.  40. 


The  Queen 
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8.  38,  to  direct  such  insane  pauper's  removal  to  a  house 

duly  licensed  for  the  reception  of  insane  persons ;  and  that, 

at  any  rate,  the  justices  had  no  jurisdiction  to  remove  the    '  ^  vf 

pauper  to  a  house  out  of  ihe  county  of  Middlesex,  within        Ellis. 

which  county  there  were  many  houses  duly  licensed  for  the 

reception  of  insane  persons,  and  to  which  the  pauper  might 

have  been  sent. 

The  Court  of  Quarter  Sessions,  on  the  objections  so 
taken,  quashed  the  orders,  subject  to  the  opinion  of  the 
Court  of  Queen's  Bench, 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that 
the  said  orders  were  under  these  circumstances  legally  made, 
then  the  said  orders  of  justices  to  stand  affirmed,  and  the 
order  of  sessions  to  be  quashed ;  otherwise,  the  said  orders 
of  justices  to  be  quashed,  and  the  order  of  sessions  affirmed. 

Prendergasi  in  support  of  the  order  of  sessions.  The 
powers  given  to  justices  by  9  Geo*  4,  c.  40,  s.  38,  are,  on 
proof  of  the  insanity  of  a  poor  person,  chargeable  to  any 
parish,  and  on  inquiry  into  the  settlement,  to  cause  him  ''  to 
be  conveyed  to  and  placed  in  the  county  lunatic  asylum, 
established  under  the  directions  of  this  or  any  former  act 
for  the  county  or  district  of  united  counties  for  which  or 
any  of  which  they  shall  act;  and,  if  no  such  county  lunatic 
asylum  shall  have  been  established,  then  to  some  public 
hospital,  or  some  house  duly  licensed  for  the  reception  of 
insane  persons."  And  the  same  words  are  repeated  in  sect. 
41,  which  provides  for  the  removal  of  pauper  lunatics  whose 
settlement  has  not  been  ascertained,  being  the  order  under 
which  the  first  removal  was  made  in  the  present  instance. 
The  Court  cannot  extend  the  limited  powers  here  given  to 
the  justices,  so  as  to  make  them  comprise  a  case  not  con- 
templated by  the  act ;  viz.  where  there  is  a  county  lunatic 
asylum  established,  but  no  room  in  it,  to  authorise  them  to 
remove  to  a  private  asylum.  In  Rex  v.  Chagford{a)  it  was 
held,  that  the  power  given  to  magistrates  by  55  Geo.  3, 

(a)  4  B.  &  Aid.  935. 
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1843.        c.  101,  of  ordering  the  charges  incurred  during  the  suspen- 
J^^^^y'^      8ion  of  an  order  of  removal^  to  be  paid  by  the  parish  to 
9.  which  the  order  is  made,  is  confined,  by  the  express  words 

Ellis.  ^f  j|,g  statute,  to  two  cases  only,  viz.  the  death  or  removal 
of  the  pauper;  and  that  the  equity  of  the  statute  could  not 
be  relied  on  to  make  it  comprehend  a  third  case,  not  men- 
tioned in  it,  although  equally  reasonable,  viz.  where  the 
pauper  during  such  suspension  became  irremovable  in  con- 
sequence of  an  estate  descending  to  him.  And  at  all  events, 
the  justices  had  no  right  to  order  the  removal  to  a  licensed 
house  out  of  the  county  for  which  they  act. 

Bodkin  and  Pashley  contrj^.  As  to  the  last  point,  there 
is  nothing  whatever  in  the  act  to  confine  the  justices  to 
select  a  licensed  asylum  within  their  own  county.  As  to 
the  first,  this  is  a  case  in  which  it  becomes  absolutely  neces- 
sary to  recur  to  the  equity  of  the  statute,  in  order  to  meet 
an  omission  from  which  otherwise  great  evils  might  arise. 
By  sect,  44,  where  a  person  is  found  wandering  about  "  so 
far  disordered  in  bis  senses  that  it  is  dangerous  for  such 
person  to  be  abroad,''  the  justices  are  directed  to  remove 
him,  **  in  the  same  manner  as  has  been  hereinbefore  directed 
in  the  case  of  a  person  chargeable  to  any  parish."  That 
is,  in  the  manner  jyovided  by  sect.  38 ;  if,  therefore,  the 
strict  construction  contended  for  on  the  other  side  is  to 
prevail,  dangerous  lunatics 'must  be  left  to  wander  abroad 
whenever  it  happens  that  there  is  a  county  asylum,  but  no 
room  in  it  for  their  reception.  The  same  strictness  would 
lead  to  other  difficulties.  The  direction  to  remove  to  a 
private  asylum  is  only  in  case  **  no  such  county  lunatic 
asylum  shall  have  been  established."  Suppose  a  county 
lunatic  asylum  to  have  been  established,  but  burnt  down, 
or  rendered  accidentally  unfit  for  the  reception  of  patients, 
in  such  case,  if  the  letter  of  the  statute  is  to  be  fallowed,  no 
removal  could  take  place.  The  only  latitude  of  construe* 
tion, contended  for  here,  is  to  give  to  the  word  "established" 
the  liberal  meaning,  '^  so  as  to  be  fit  for  the  reception  of  the 
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pauper."  And  this  distinguishes  the  case  from  Rex  v.  The 
Inhabitants  of  Chagford{a\  where  Holroyd  J.  expressly 
says,  **  The  statute  cannot,  I  think,  be  construed  so  as  to 
apply  to  this  case,"  and  brings  it  within  the  rules  of  liberal 
construction  adopted  in  other  instances :  Edmunds  v.  Latxh 
ley{b).  Doe  d.  Richardson  v,  Thomas  {c\  Rex  v,  Hall{d). 

Lord  Denman  C.  J. — ^The  sessions  were  right  in  quash- 
ing the  order  for  the  removal  of  the  pauper  to  the  private 
asylum ;  for  it  was  an  order  which  the  legislature  has  not 
given  the  justices  power  to  make.  To  hold  otherwise 
would  not  be  to  construe  the  act,  but  to  make  a  new  enact- 
ment. Here  we  have  affirmative  words,  the  meaning  of 
which  is  free  from  all  difficulty.  A  county  lunatic  asylum 
has  been  '^  established."  The  justices  could  not  remove 
the  pauper  elsewhere.  And  the  only  consequence  of  this 
decision  will  be,  that  the  pauper  will  have  to  be  maintained 
by  his  parish,  as  he  would  have  been  before  the  act. 

Williams  J.  concurred. 

Coleridge  J. — The  legislature  probably  assumed  that, 
if  a  county  lunatic  asylum  has  been  established,  it  will 
be  sufficient  for  pauper  lunatics.  On  this  assumption  the 
enactment  proceeds.  The  case  therefore  falls  within  the 
general  and  inflexible  rule,  that  officers  acting  under  a  spe- 
cial power  given  by  statute  can  only  justify  themselves  by 
shewing  that  they  have  acted  within  that  power. 

WiGHTMAN  J.  concurred. 

Order  of  Sessions  confirmed. 

(fl)  4  B.  &  Aid.  235.  (c)  9  A.  &  E.  556;  5.  C.  1  P.  &  D.  578. 

(6)  6  M.  &  W.  285.  id)  1B.&  C.  136;  8.  C.  8  D.  &  R.  341. 
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The  Queen  9.  The  Inhabitants  of  CASTERTON(a). 

ses^ns  re-      THE  following  order  of  session  had  been  brought  up 

cited  an  order   by  certiorari. 

peafed  against^       Westmoreland,  to  wit.     Be  it  remembered,  that  at  the 

in  which  the  General  Quarter  Sessions  of  the  peace  of  our  lady  the 
words "  West-  ,     .  ,  *       .   .       .  ,   /       .  ^  «r 

nioreland,  to  queen,  holden  at  Appleby,  in  and  for  the  county  of  West- 
wit,  were  in  moreland,  on  Monday,  the  first  day  of  January,  in  the 
and  which  re-  seventh  year  of  the  reign  of  our  sovereign  lady  Victoria, 
pi'alnir^uDto    8cc.,  before  W.  Crackenthorpe,   W.  Slopes,  W.  Wilkimon, 

us  whose  Esqrs.  and  others  their  associates,  justices  of  our  lady  the 

names  are  •         1  1  1  r  •  1    1    j       i 

hereunto  set      queen,  assigned  to  keep  the  peace  of  our  said  lady  the 

and  seals  affix-  queen  in  and  for  the  said  county,  and  also  to  hear  and 

ed,  being  two      *  .  .  ,  '' 

other  majesty's  determine  divers   felonies,   trespasses,   and   other   misde- 

Ibrihri  id*  'neauors   in  the  county   aforesaid   committed,  that  same 

county."  sessions  of  the  peace  is  adjourned  by  the  justices  afore- 

the  order  ^  ^^^^  ""^'^  Friday  the  5th  of  January  aforesaid,  in  the  year 

of  sessions  aforesaid,  at  eleven  o'clock  in  the  forenoon  of  the  same 

ently  that  the  ^^^y,  to  be  holden  at  Kendal  in  and  for  the  county  afore- 

jusiiceswho      said,  to  do  further  as  the  Court  shall  then  consider,  &c. 

made  the  order 

appealed  And  on  the  said  Friday  the  5th  of  January  aforesaid,  the 

fusiices  of  die   ^^^^  general  quarter  sessions  of  the  peace  is  holden  by  the 

county.  adjournment  aforesaid  at  Kendal  aforesaid,  in  and  for  the 

order  of  re-       *^'^  county,  before  JB.  W.  Hasell  and  G.  Watson,  Esqrs. 

rooval  pur-  ^Lnd  others  their  associates,  justices  of  our  said  lady  the 
ported  to  bedi-  .         ,  .  .  r  .,    ,    .        . 

rected<<tothe  queen,  assigned  to  keep  the  peace  of  our  said  lady  the 

overseers  of  quegu  jn  and  for  the  county  aforesaid,  and  also  to  hear 
township  of  and  determine  divers  felonies,  trespasses,  and  other  mis- 
dale  and  to*"    demeanors  in   the  county  aforesaid  committed ;  at  which 

the  overseers     said  general  quarter  sessions  of  the  peace  continued  and 

of  the  poor  of 

the  township  («)  Decided  Mich.  Term,  1844,  (Nov.  «5). 

ofCasterton  ^  '  »  *  v  / 

in  the  said  county." 

Held,  that  it  sufficiently  appeared  that  Kirkby  Lonsdale  (the  respondent  parish)  was 
in  the  county  of  Westmoreland. 

3*  The  order  nf  sessions  concluded  : — "  And  whereas  the  overseers  of  the  poor  of 
Casterton  did  prosecute  and  carry  on  the  said  appeal  to  trial  against  the  said  order  to 
the  present  general  quarter  sessions  of  the  peace,  wherein  this  court,  upon  hearing  of 
counsel  on  both  sides,  ordered  that  the  said  order  be  confirmed." 

Held,  a  sufficient  adjudication  of  confirmation  of  the  order. 
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bolden  by  the  adjournment  aforesaid,  on  the  said  Friday         i843. 

the  5th  of  January  aforesaid,  in  the  year  aforesaid,  before      ^-^v^^ 
,.,..,  .  ,         .  The  Queen 

the  said  justices  last  named,  an  appeal  against  a  certain  9. 

order  bearing  date  the  «8th  of  October,  1843,  under  the  Inhabitants  of 

CaST£RTON* 

hands  and  seals  of  J.  Wakefield  and  R,  Fothergill,  Esqrs. 
is  then  and  there  depending  for  trial ;  which  said  order  is 
annexed  to  this  schedule,  and  is  in  manner  and  form  as 
follows : — ''  Westmoreland,  to  wit :  To  the  overseers  of 
the  poor  of  the  township  of  Kirkby  Lonsdale  and  to  the 
overseers  of  the  poor  of  the  township  of  Casterton  in  the 
said  county  ;  whereas  you  the  overseers  of  the  poor  of  the 
township  of  Kirkby  Lonsdale  have  made  complaint  unto 
us  whose  names  are  hereunto  set  and  seals  affixed,  being 
two  of  her  majesty's  justices  of  the  peace  and  quorum  in 
and  for  the  said  county,  that  James  Dijon  has  come  to 
inhabit  in  your  said  township,  not  having  gained  a  legal 
settlement  there,  nor  having  produced  a  certificate  owning 
him  to  be  settled  elsewhere,  and  that  the  said  James  Dixon 
has  become  actually  chargeable  to  your  said  township :  we 
the  said  justices,  upon  due  proof  made  thereof  upon  oath, 
and  likewise  upon  due  consideration  had  of  the  premises, 
do  adjudge  the  same  to  be  true,  and  we  do  likewise  ad- 
judge that  the  lawful  settlement  of  the  said  J.  Dixon  is  in 
the  parish,  township,  or  place  of  Casterton,  in  the  county 
of  Westmoreland.  We  do  therefore  require  you,  the  said 
overseers  of  the  poor  of  the  said  township  of  Kirkby  Lons- 
dale, or  some  or  one  of  you,  to  convey  the  said  J.  Dixon 
from  and  out  of  your  said  township  of  Kirkby  Lonsdale  to 
the  said  parish,  township,  or  place  of  Casterton,  and  him, 
together  with  this  our  order  or  a  true  copy  thereof,  to  de- 
liver to  the  overseers  of  the  poor  there,  or  some  or  one  of 
them,  who  are  also  hereby  required  to  receive  and  provide 
for  him  according  to  law.  Given  under  our  hands  and  seals 
the  28th  of  October,  1843;  John  Wakefield^  Richard  Fo- 
thergill"  And  whereas  the  overseers  of  the  poor  of  the 
township  of  Casterton  did  prosecute  and  carry  on  the  said 
appeal  to  trial  against  the  said  order  to  the  present  general 
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1843.        quarter  sessions  of  the  peace,  and  wherein  this  court  upon 

^'^*"*^*^'      bearing  of  counsel  on  both  sides  ordered  that  the  said  order 

9.  be  confirmed  by  this  court.         By  the  Court,  &c.*' 

InhabitantB  of      rpjjg  principal  objections  on  which  the  rule  for  bringing 

up  the  order  was  obtained,  were,  1,  that  it  fails  to  shew  on 

the  face  that  the  original  order  was  made  bj  justices  for  the 

county  of  Westmoreland:  2,  that  the  original  order  recited 

in  it  does  not  shew  that  the  respondent  township  of  Kirkby 

Lonsdale  is  in  the  county  of  Westmoreland  :  3,  that  the 

order  of  sessions  does  not  confirm  the  original  order  in 

express  terms,  but  only  indirectly  and  by  way  of  recital. 

Baiiies  and  Ramshay  shewed  cause  (a)  against  quashing 
the  order.  As  to  the  first  objection,  the  order  of  sessions, 
undoubtedly,  does  not  state  that  the  two  justices  who  made 
the  order  of  removal,  Mr.  Wakefield  and  Mr.  FoihergiUp 
were  justices  for  the  county  of  Westmoreland,  or  justices  at 
all ;  but  the  defect  is  supplied  by  the  original  order  itself, 
which  is  recited  and  thereby  made  part  of  the  order  of 
sessions.  In  that  order  the  county  ''  Westmoreland"  ap- 
pears in  the  venue;  and  the  justices  describe  themselves 
as  ''  for  the  said  county."  That  words  of  reference  may 
connect  the  order  with  the  county  named  in  the  margin  is 
undeniable:  Rex  y.  Holbeck^  in  Leeds {b).  The  cases  of 
Rex  V.  Chilverscoton  (c).  Rex  v.  Moore  CriicheU{d)  are 
overruled  by  Rex  v.  St.  Mary's  Leicester  {e).  Rex  v. 
Boum{f)  shews  that  the  reference  is  sufficient.  2.  The 
recited  order  is  addressed  *'  to  the  overseers  of  the  poor  of 
the  township  of  Kirkby  Lonsdale  and  to  the  overseers  of 
the  poor  of  the  township  of  Casterton  in  the  said  county ;" 
and  the  only  question  is,  whether  the  last  words  may  refer 
to  both  the  townships  named,  or  must  be  confined  to  the 

(a)  In  Mich.  Term,  1844,  (Nov.  864. 
9)  before   Lord   Denman   0.  J.,  (c)  8  T.  R.  178. 

WiUianu,  Coleridge  And  Wightman         {d)  2  East,  66. 
Js.  (e)  1  B.  &  A.  327. 

(6)  Burr.  S.  C.  198;  2  Bott,         (/)  Burr.  S.  C.  39. 
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last  only.     If  by  grammatical  constrction  they  can  refer  to         1843. 
both,  they  will  be  held  to  do  so  to  support  the  order.     In       ^"^^^^ 
Magna  Charta,  cap.  29»  on  the  words  "  nullus  liber  homo  «. 

capiatur  vel  imprisonetur/'  and  ''neque  suprsl  eum  ibimus,  Inhabiunts  of 
nisi  per  legem  terrae,"  8cc.  the  words  "  nisi  per  legem  terrse/' 
are  held  to  cover  all  the  members  of  the  preceding  sen- 
tence^ and  not  to  be  confined  to  the  immediately  preceding 
words  only :  2  Dwarris  on  Statutes^  808,  (on  this  point 
they  were  stopped  by  the  Court.)  As  to  the  Sd  objection, 
an  adjudication  in  the  words  '*  having  adjudged/'  was  held 
sufficient  in  Rex  v.  Maulden{a). 

PashUy  contr^.  Rex  v.  Moor  Critchell(b)  is  in  part 
overruled  by  Rex  v.  St.  Mary's  Leicester  (c);  but  Rex  v. 
Chilverscoton  (d)  is  not  touched  by  it.  And,  even  if  the 
jurisdiction  appears  in  the  recited  order,  it  ought  also  to 
appear,  substantially,  in  the  order  of  sessions  itself :  In  re 
Clarke  {e).  As  to  the  second  point,  it  is  a  general  maxim, 
that  words  of  reference  relate  to  the  proximate  antecedent : 
Baker  v.  Bacon  (f).  In  Rex  v.  Kenworthy{g)  the  words 
'*  it  is  ordered,"  in  an  entry  on  the  record  of  a  couviction 
of  perjury,  were  held  not  to  amount  to  a  judgment. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. — The  principal  question  in  this  case  is,  whether 
tbe  justices,  making  the  original  order  of  removal,  appear 
upon  the  face  of  it  to  have  jurisdiction ;  or,  in  other  words, 
whether  they  are  stated  with  sufficient  certainty  to  be 
justices  of  and  for  the  county  in  which  the  removing  town- 
ship is  situate.  The  order,  so  far  as  this  point  is  con- 
Co)  8  B.  &  C.  78;  S.  C.  2  M.  (e)  2  Q.  B.  619;  S.  C.  as  Ex 
&  R.  146.  parte  Clarke,  2  G.  &  D.  780. 

(6)  8  East,  66.  (/)  Sir  F.  Moore,  754. 

(c)  1  B.  &  A.  327.  (g)  1  B.  &  C.  711;  3  D.  &  R. 

(<0  8  T.  R.  178.  173. 
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1843.         cerned,  is  in  the  following  form  : — '*  Westmoreland,  to 

^■^^^'"^^       wit.      To  the  overseers  of  the  poor  of  the  township  of 

^,  Kirkby  Lonsdale,  and  to  the  overseers  of  the  poor  of  the 

Inhabitants  of  township  of  Casterton  in  the  said  countv."     It  then  pro- 
Casterton.  "  . 

ceeds  to  state  the  complaint  of  the  overseers  of  Kirkby 

Lonsdale  thus  : — "  unto  us  whose  names  are  hereunto  set 

and  seals  affixed,  being  two  of  her  majesty's  justices  of  the 

peace  and  quorum  in  and  for  the  said  county.**    The  rest 

of  the  order  being  in  the  usual  form,  and  not  objected  to, 

it  is  not  material  to  set  out. 

It  was  contended,  in  argument,  that,  inasmuch  as  the 
justices  have  failed  to  describe  themselves,  in  terms,  as 
being  justices  of  and  for  the  county  of  Westmoreland, 
their  jurisdiction  to  make  the  order  is  not  shewn,  and  that, 
therefore,  it  cannot  be  supported.  The  cases  cited  were 
Rex  v.  Chilverscoton  {a),  and  Rex  v.  Af oor  Critchell  {b). 
It  was  admitted,  however,  by  the  learned  counsel,  who 
argued  against  the  validity  of  the  order,  that  the  latter  case 
can  no  longer  be  considered  as  law.  But,  be  this  as  it 
may,  we  are  of  opinion  that  neither  of  the  cases  cited  is 
applicable  to  the  present. 

In  the  case  of  Chilverscoton,  there  w*as  no  county  in  the 
margin  of  the  order,  and  in  the  body  of  it  one  parish 
was  described  as  being  in  one  county,  and  the  other  in 
another;  and  it  was  upon  this  circumstance,  (the  mention  of 
two  counties,)  that  the  want  of  jurisdiction  of  the  removing 
justices  was  made  to  depend.  The  Court  considered  that 
it  was  left  uncertain  of  which  county  they  were  justices. 
In  the  case  of  Moor  Critchell,  the  county  of  Wilts  was  in 
the  margin  of  the  order;  but,  in  the  body  of  it^  the 
county  of  Dorset  was  mentioned  also,  and  the  justices 
described  themselves  as  '^  justices  in  and  for  the  said 
county"  And  upon  this  the  Court  held  that  it  ought  ex- 
pressly to  appear  that  the  justices  had  jurisdiction  to  make 
the  order,  and  that,  two  counties  having  been  mentioned 

(a)  8  T.  R.  178.  (6)  2  East,  66. 
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before  they  ought  to  have  stated  of  which  county  they        1843. 
were  justices.  ThTo^EH 

It  is  obvious,  therefore,  that  the  order,  in  the  present  v. 

•ase,  is  free  from  that  uncertainty  which,  in  both  the  in-  Casterton? 
stances  referred  to,  the  Court  considered  to  be  fatal.  And 
the  question  seems  to  resolve  itself  into  this, — whether  the 
margin  is  to  be  considered  part  of  the  order  or  not :  be- 
cause, if  it  be,  the  two  contending  townships  are  described 
as  being  in  the  county  of  Westmoreland,  (none  other  being  ^ 
named)  and  the  removing  justices  as  being  justices  of  that 
county,  by  words  of  direct  reference.  Now  this  point 
seems  to  have  been  long  settled.  The  case  of  Rex  v. 
Holbeckf  Leeds{a),  is  thus  reported: — ^*'It  was  objected  in 
this  case,  to  the  order  of  removal,  that  the  borough  of 
Leeds  is  not  mentioned  in  the  body  of  the  order,  but  only 
in  the  margin,  and  therefore  it  does  not  appear  that  the 
two  justices  had  jurisdiction  to  make  it;  Lee,  Ch.  J.  I 
take  it  to  be  settled  that,  in  orders,  the  margin  is  to  be 
considered  part  of  the  order,  and  therefore  a  plain  reference 
to  it  is  sufficient."  And  the  Court  decided  accordingly. 
We  are  of  opinion  that,  so  construing  the  present  order,  it 
may  be  sustained,  and  that  the  jurisdiction  of  the  justices 
making  the  order  sufficiently  appears. 

It  was  also  objected  (though  to  this,  we  believe,  an 
answer  was  given  at  the  time)  that  the  order  of  sessions 
is  defective,  inasmuch  as  it  purports  to  be  in  the  shape 
of  recital  only,  and  not  of  direct  allegation ;  we  think, 
however,  that  the  order  does  adjudicate,  and  that,  therefore, 
this  objection  also  fails. 

Upon  the  whole  therefore  we  are  of  opinion  that  the 
rule  must  be  discharged. 

Rule  discharged. 

(a)  Barr.  S.  C.  198;  S.  C.  *i  Bott,  659. 
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The  QuEBN  V.  The  Inhabitants  of  St.  Sepulchre, 
Northampton  (o). 

In  the  exami-    Qn  appeal  to  the  Northamptonshire  Quarter   Sessions 
nations  on  .''  ,-,  \     ^   a         a  i  or 

which  an  order  against  an  order  for  the  removal  of  Ann  Adams,  &c.  from 

warinade^  a  ^'*®  pa"sh  of  Farthingstone,  in  the  said  county,  to  the  parish 
witness  stated,  of  St.  Sepulchre,  in  the  town  of  Northampton,  the  sessions 
Julv^  1^9  confirmed  the  order,  subject  to  the  opinion  of  the  Court  cf 
I  let  a  house,  Queen's  Bench  upon  the  following  case : 
to  the  pauper,  '^^^  order  of  removal  was  grounded  on  certain  examina- 
at  the  rent  of  tions;  the  material  portions  of  those  on  which  any  question 
num.  The  arose  are  the  following : — Jacob  Putley  stated  as  follows, 
Td^theTouse  "  ^"  ^^^  ^^^  of  July,  1839, 1  let  a  house,  situate  at  No.  10, 
until  the  8'2d  Leicester  Street,  in  the  parish  of  St.  Sepulchre,  in  the 
ani^paid  me  ^^^°  ^^  Northampton,  to  Thomas  Adams,  the  husband  of 
the  whole  rent  the  pauper,  jinn  Adams,  at  the  rent  of  10/.  per  year,  exclu- 
during  that  •         i.   i  •  •  i  i  •  i  r»»i  a  i  •    j 

time.  sive  of  the  parochial  rates ;  the  said  1  nomas  Adams  occupied 

Held{CoU'  ^he  houge  unjji  y^^  g^d  of  July,  1841,  and  paid  me  the 
rtdge  J,  dis-  ^  •"  '  •^ 

Bentiente,)that  whole  of  the  rent  during  that  time." 

iufficiemly  ^"'*  jidams  (the  pauper)  stated  as  follows—"  In  the 

appear  that       month  of  August,  1832,  I  was  married  to  Thomas  Adams, 

was  under  the  ^^«     I"  ^^^  month  of  July,  1839,  my  said  husband  and  I 

yearly  renting,  ^g^t  to  a  house.  No.  10,  Leicester  Street,  in  the  parish  of 

St.  Sepulchre,  in  the  town  of  Northampton,  belonging  to 

Mr.  Pulley.     We  resided  in  that  house  until  March,  1842, 

when  my  husband  died,"  &c. 

Amongst  other  grounds  of  appeal  were  the  following : 
That  the  examinations  are  defective  and  insufficient,  as  it 
is  not  therein  stated,  nor  does  it  appear  therefrom,  that  the 
said  Thomas  Adams  rented  or  occupied  the  house  No.  10, 
Leicester  Street,  in  the  parish  St.  Sepulchre,  in  the  said 
examinations  mentioned,  or  any  other  house  or  tenement 
in  the  said  parish  under  a  yearly  hiring.  That  it  is  not 
stated  in  the  said  examinations,  nor  does  it  appear  there- 
from, that  the  said  Thomas  Adams  ever  bon&  fide  rented  a 

»  Decided  in  Mich.  T.  1844  (Nor.  90). 
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tenement  in  the  said  parish  of  St.  Sepulchre,  at  the  sum  of 

\0L  a  year  at  the  least  for  the  term  of  one  whole  year,  or    „,    ^ 
.        .  J  .  ,  .  ,       The  Queen 

that  he  occupied  any  such  tenement   under  such  yearly  v. 

hiring,   and  actually  paid   the  rent  for   the  same,  to  the  In^^abhants  of 
amount  of  10/.  at  least  for  the  term  of  one  whole  year.    Sepulchre, 
That  it  is  not  stated  in  the  said  examinations,  nor  does  it     ^^"^"^^ 
appear,  that  the  said  Thomas  Adam$  resided  for  forty  days 
or  upwards  in  the  said  parish  of  St.  Sepulchre,  whilst  rent- 
ing and  occupying  a  tenement  therein  at  a  yearly  rent  of 
10/.  or  upwards. 

At  the  trial  of  the  said  appeal  it  was  objected,  on  behalf 
of  the  appellants,  that  the  examinations  were  defective  for 
the  causes  set  forth  in  the  foregoing  grounds  of  appeal. 

The  Court  of  Quarter  Sessions  confirmed  the  order,  sub- 
ject to  the  opinion  of  this  Court  on  the  above  objections. 

If  the  Court  should  be  of  opinion  that  the  Court  of 
Quarter  Sessions  ought  to  have  given  effect  to  the  above 
objection,  or  either  of  them,  the  order  of  sessions  to  be 
quashed,  otherwise  the  order  of  sessions  to  be  confirmed. 

K.  Macaulay  and  Mills  in  support  of  the  order  of  ses- 
sions. One  objection  to  the  examinations  is,  that  the  resi- 
dence of  the  pauper  does  not  sufficiently  appear.  But  the 
pauper  herself  states  distinctly  that  she  and  her  husband 
went  to  the  house  in  the  appellant  parish  in  July,  18S9«  and 
resided  there  till  March,  1842. 

The  more  important  question  will  probably  be,  whether 
the  examinations  shew  that  the  pauper  rented  the  house  for 
a  year,  and  occupied  it  under  such  yearly  hiring.  The 
objection  appears  to  be  founded  on  Reg,  v.  Recorder  of 
Pontefract  {a).  There  the  examination  stated  that  the 
pauper  occupied  two  distinct  sets  of  premises  at  yearly 
rents,  and  occupied  them  for  three  years,  and  paid  the 
several  rents  as  they  became  due ;  and  it  was  held  that  it 
did  not  appear  that  there  was  a  renting  for  a  year,  and  an 

(a)  3  Q.  B.  548;  5.  C,  2  G.  &  D.  700. 
T  2 
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1848.        occupation  under  it.     But  in  that  case  nothing  more  was 

J^^'^T^      stated  than  the  fact  that  the  pauper  occupied  at  a  yearly  rent, 

V.  and  that  such  rent  was  paid ;  it  was  not  stated  that  the 

Inhabitants  of  yearly  rent  was  contracted  for.  Here  it  is  stated  that  the 
Sepulchre,    house  was  "  let  at  the  rent  of  10/.  per  annum/'     A  mere 

Northampton  gengj-^i  occupation  and  acceptance  of  rent,  even  without 
more,  will  constitute  a  tenancy  from  year  to  year:  Doe  d. 
Martin  v.  Watts  (a).  And  it  was  observed  by  Bayley  J. 
in  delivering  the  judgment  of  this  Court  in  Rer  v.  Hent* 
monceaux{b\  that  "there  is  nothing  in  the  preamble  of  the 
6  Geo.  4,  c.  57,  or  of  the  59  Geo.  3,  c.  50,  which  shews  that 
it  was  in  the  contemplation  of  the  legislature  to  require 
more  than  what  would  constitute  in  ordinary  cases  a  tenancy 
for  a  year/'  The  examinations  supply  abundant  evidence 
to  establish  a  tenancy  from  year  to  year*  A  jury  would 
properly  be  directed  upon  such  evidence  to  find  in  favour 
of  a  tenancy  from  year  to  year^  and,  if  that  is  so,  the  magis- 
trates had  sufficient  evidence  to  found  their  order  upon. 
It  is  erroneous  to  apply  to  examinations  the  rules  of  spe- 
cial pleading,  and  to  say  that  such  and  such  "  averments" 
must  appear  on  the  face  of  examinations*  Examinations 
can  be  nothing  more  than  the  evidence  on  which  magistrates 
are  called  upon  to  act.  This  point  is  dealt  with  by  Lord 
Denman  C.  J.,  in  delivering  the  judgment  of  the  Court  in 
Reg.  V,  Pilkington  (c),  "  In  the  course  of  the  argument/' 
his  Lordship  observes,  **  there  was  a  minute  criticism  en- 
tered into  of  some  of  the  expressions  in  the  examination ; 
but  we  think  there  is  no  valid  objection  to  that  examina- 
tion. It  may  be  very  true  that  when  the  settlement  de- 
pends upon  a  simple  fact  known  to  the  pauper,  such  as 
that  he  resided  in  a  particular  parish,  or  was  unmarried  and 
without  child  or  children,  it  is  reasonable  to  expect  his 
examination  should  contain  a  specific  statement  of  that  very 
fact.  But  it  is  a  very  difierent  question,  whether  his  exa- 
mination should  state  the  legal  consequence  of  particular 

(o)  7  T.  R.  83.  (c)  3  G.  &  D.  319. 

(6)  7  B.  &  C.  551;  5.  C.  1  M.  &  R.  426. 
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facts.     Whether  a  pauper  has  been  duly  hired,  so  as  to         1843. 

gain  a  settlement,  is  often  a  very  difficult  question  of  law,    ,J^^ 

The  removing  justices  may  possibly  have  asked  the  pauper  v. 

whether  he  was  hired  or  not ;  the  answer  may  have  been,  J^nhabitonts  of 

*'  1  don't  know  what  you  call  '  hired,*  but  I  will  tell  you    Srpulchbb, 

what  took  place  on  the  occasion."     And  then  he  may  pos-  ^®*™^*'**'"®* 

sibly  have  stated  facts  as  on  the  present  occasion ;  and  if 

the  facts  so  stated  amount  to  a  hiring  for  a  year,  then  the 

justices  may  properly  adjudicate  that  the  settlement  was 

gained,  and  remove  the  party  upon  it,  and  they  must  form 

their  opinion  upon  the  effect  of  such  statement.    The  facts 

stated  in  this  examination  certainly  amount  to  evidence  of 

a  proper  hiring,  and  the  examination  therefore  is  sufficient.'' 

Can  it  be  said  that  the  facts  stated  in  the  examinations  now 

before  the  Court  do  not  amount  to  evidence  of  a  renting 

for  a  year  and  of  occupation  under  such  renting  ?     If  any 

examination  is  to  be  defeated  by  its  possible  consistency 

with  some  other  state  of  facts  than  that  which  will  support 

the  settlement,  no  case  can  ever  be  supported,  even  in  part, 

by  circumstantial  evidence.     Rex  y,  Banbury  (a)  does  not 

affect  this  case,  for  there  it  was  stated  that  there  had  been 

two  distinct  hirings,  and  that  the  occupation  had  been  under 

them  successively ;  here  it  appears  that  there  has  been  only 

one  hiring,  and  the  occupation  must  of  course  have  been 

under  it. 

Miller  and  Barlow  contrd.  This  examination  cannot  be 
held  good  without  overruling  Reg.  ▼.  Recorder  of  Ponte- 
fract  (6),  for  in  that  case  also  there  was  evidence  on  which 
the  removing  magistrates  were  justified  in  finding  that  there 
bad  been  a  renting  for  a  year.  The  question  however  is 
not  on  the  evidence,  but,  as  it  were  upon  the  record,  whe* 
tber  the  examinations  present  such  a  case  as  that  the  re- 
spondents can  be  allowed  to  go  into  evidence  to  support  it. 
It  has  been  held  repeatedly  that  all  the  essentials  of  a  set- 

(a)  1  A.  &  E.  136.  (6)  S  Q.  B.  548 ;  5.  C.  2  G.  &  D.  700. 
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1843.        dement  must  be  stated,  and  here,  at  the  utmost,  only  one 

-Z*^^"*'^      essential,  the  renting  at  10/.  a  year,  is  stated.     But,  even 

v.  as  to  the  renting,  it  is  not  stated  from  what  date  the  tenancy 

Inhabitants  of  ^.^^  ^^  commence.     The  letting  was  agreed   upon  on  the 

Sepulchre,    22d  July,  18S9>  but  it  does  not  appear  for  what  period  the 

Northampton  •  ■  ^ 

house  was  let. 

The  main  objection  however  is,  that  the  occupation  does 
not  appear  to  have  been  under  the  yearly  hiring,  which  is 
necessary,  according  to  Rex  v.  Banbury  (a),  Reg.  v.  Stone^ 
leigh{b),  Reg,  v.  Flockton{c)  and  Reg.  v.  Leeds  (d),  shew 
that  the  essentials  of  the  settlement  must  be  stated,  and 
not  left  to  inference,  and  these  examinations  leave  it  as  a 
mere  matter  of  inference,  whether  the  occupation  was  or 
was  not  under  the  hiring. 

Even  as  to  the  residence,  there  is  no  averment  in  the 
examination  of  the  pauper  that  she  resided  from  July,  1839 
thenceforth  until  March,  1842,  and  if  the  fact  were  other- 
wise she  could  not  be  indicted  for  perjury,  as  having  sworn 
to  such  continuous  residence. 

Lord  Denman  C.  J. — I  adhere  to  former  cases,  which 
govern  this.  The  effect  of  them  will,  I  trust,  be  to  pro- 
duce greater  care  and  precision  in  the  preparation  of  cases 
of  removal.  We  cannot  accept  inference  instead  of  state- 
ment.    The  order  of  sessions  must  be  quashed. 

Williams  J. — I  am  of  the  same  opinion.  It  has  re- 
peatedly been  laid  down  that  nothing  which  can  be  stated 
is  to  be  left  to  inference.  We  are  not  startled  at  our  doc- 
trine, nor  do  we  wish  to  retire  from  it.     I  abide  by  Reg.  v. 

Recorder  of  Pontefracl  (e). 

CoLERiDOE  J. — I  am  as  desirous  as  the  rest  of  the  Court 

(a)  1  A.  &  £.  136.  (d)  Ante,  119. 

(b)  2  Q.  B.  530;  S.  C.  2  G.  &  (e)  2  Q.  B.  548;  S.  C.  S  G.  & 
D.  535.                                                 D.  700. 

(c)  2  Q.  B.  535;  S.  C.  2  G.  &  D.  664. 
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to  hold  strictly  to  the  rule  we  have  laid  down  with  respect  to         1843. 
examinations  and  grounds  of  appeal.     But  I  am  not  satis-    f^^A 
fied  in  this  case  that  our  rule  has  not  been  complied  with.  v, 

I  think  this  examination  is  sufficient,  and,  if  Reg,  v.  Recorder  ^""**^^^^"'^  ® 
of  Pontefract  {a)  had  not  been  decided,  my  opinion  would  Sepulchre, 
be  the  stronger.  As  it  is,  I  do  not  wish  to  recede  from 
•  that  decision.  But,  although  I  agree  with  that  case,  I 
think  that  this  examination,  which  states  that  on  a  given 
day  in  July,  1839,  the  landlord  let  a  house  at  10/.  a  year  to 
the  pauper,  and  that  the  pauper  went  to  the  house  on  that 
day  and  occupied  it  until  the  same  day  in  July  in  1841, 
and  paid  the  whole  rent,  which  means  the  rent  spoken  of 
before,  does  shew  a  sufficient  occupation  under  the  yearly 
renting. 

WiGHTMAN  J. — I  agree  that  it  does  not  appear  that  the 
statute  has  been  complied  with.  It  has  been  decided  in  a 
great  many  cases,  that  nothing  can  be  left  to  intendment, 
unless  it  be  a  necessary  intendment.  It  will  not  be  enough, 
therefore,  that  the  examination  be  consistent  with  either  a 
conformity  or  a  nonconformity  to  the  statute  applicable  to 
the  particular  settlement.  My  difficulty  is  not  as  to  the 
renting  for  a  year,  but  as  to  the  latter  requisite,  that  it  does 
not  appear  that  the  occupation  was  under  the  yearly  rent- 
ing; the  examination  is  so  worded  that  the  occupation  may, 
consistently  with  the  examination,  have  been  under  some 
other  renting. 

Order  of  Sessions  quashed, 
(a)  S  Q.  B.  648;  S.  C  2  G.  fie  D.  700. 
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The  Queen  v.  Oxley  and  another.  Justices  of  Ripon(a). 

1.  On  an  ap-     MaRTIN  had  obtained  a  rule  for  a  certiorari  to  remove 

plication  to  the 

justices  at        an  order  in  bastardy  made  by  the  above  named  defendants 

for"a  bastardy   3*  j^^s^'c®'  ^^  ^^^  peace  acting  in  and  for  the  liberty  of 

order  under  Ripon.  in  the  county  of  York,  under  statute  2  &  3  Vict.. 

Stat.  2&S  ^_ 

Vict.  c.  85,  ^*  o^- 

the  party  The  order  bore  date  the  2d  of  Feb.  1844,  and  after  re- 
charged at-  .  .        ,                   1        .        I            1-      • 
teuded  with  citHig  that  upon  hearing  the  application  of  the  churchiwar- 

and*"r"Y'  ^^'"  ^^^  overseers  of  the  poor  of  the  township  of  Ripon,  in 

witnesses  had  the  said  liberty,  it  appeared  to  the  undersigned  justices, 

ed  in  support  assembled  at  petty  sessions,  that  a  male  bastard  child  was 

of  the  appli-  lately,  that  is  to  say,  on  the  9,7th  of  February  then  last  past, 

cross-examin-  born  in   the  township  of  Markington-with-Wallerthwaite 

ed  by  his  at-  j,^  ^jj^  g^^jj  liberty,  of  the  body  of  Mary  Denison,  single 

Quested  that  woman,  and  that  the  said  child  was,  by  reason  of  the  in- 

shouid"b«^de-  *^^''''y  ^^  ^^^  mother  to  provide  for  its  maintenance,  be- 

termined  at  come  chargeable  to  the  township  of  Ripon  in  the  said 

sessions  under  I'herty.  and  that  John  Brown,  of  Hill  House,  in  the  said 

sect.  3.  township  of  Markinton-with-Wallerthwaite,  labourer,  was 

Held,  that,  . 

as  the  case       really  and  in  truth  the  father  of  the  said  bastard  child. 

had  been  rpj^^  adjudication  proceeded  as  follows: — **  It  is  therefore 

entered  upon,         ... 

the  justices       adjudged  by  the  said  justices  that  the  said  John  Brown  is 

fused'^to  [eTit    ^^^  father  of  the  said  bastard  child,  and  we  do  hereby  order 

go  to  the  quar-  that  the  said  John  Brown  shall  forthwith  pay,  or  cause  to 

s.  A  ba«.'      ^^  paid,  to  the  said  churchwardens  and  overseers  of  the  said 

lardy  order,      township   of  Ripon,   the   sum   of  nine  shillings  and  four 

Feb.  1844,        pence  to  reimburse  the  said  township  the  actual  expense 

after  reciting 

the  birth  of  (a)  Decided  in  Trinity  Term,  1844,  (June  11). 

the  child  "  on 

the  27ih  Febuary  now  last  past,"  and  other  necessary  matters,  ordered  that  the  father 

should  pay  a  sum  of  money  to  meet ''  the  actual  expense  incurred  in  the  maintenance  of 

tlie  child  from  the  time  of  its  birth  as  aforesaid  to  the  time  of  making  this  order,'*  and 

also  a  further  sum  weekly  for  future  maintenance." 

Held,  that  so  much  of  the  order  as  related  to  past  maintenance  was  bad,  as  inclading 
more  than  six  months*  past  maintenance,  contrary  to  stat.  4  &  5  WilL  4,  c  76,  s.  73, 
but  that  the  order  was  good  for  the  residue. 

3.  The  order  directed  the  payments  to  be  made  to  the  churchwardens  and  overseen 
of  a  township,  the  township  having  no  churchwardens. 

Held  (dubitante  Lerd  Denman  C.  J.)  that  the  order  was  sufficient  DOtwithstandiog. 
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incurred  in  the   maintenance  and  support    of  the  said        1843. 
bastard  child  from  the  time  of  its  birth  aforesaid  until  the    ,j,^^  Queeh 
time  of  making  this  order;   and   shall  also  weekly   and  v. 

every  week  from  the  date  of  this  order,  and  so  long  as  the 
said  bastard  child  shall  be  chargeable  to  the  said  township 
of  Ripon,  and  until  the  said  bastard  child  sliall  attain  the 
age  of  seven  years  (if  the  said  child  shall  so  long  live),  pay 
or  cause  to  be  paid  unto  the  churchwardens  and  overseers 
of  the  poor  of  the  said  township  of  Ripon  the  sum  of 
one  shilling  and  sixpence,  to  reimburse  the  said  township 
of  Ripon  the  actual  expense  to  be  incurred  in  the  main- 
tenance and  support  of  the  said  bastard  child.'* 

It  appeared  from  the  affidavit  that  at  the  petty  sessions 
Mary  Denison,  the  mother  of  the  child,  was  examined 
before  the  justices,  together  with  a  witness  in  corrobora- 
tion of  her  evidence  in  support  of  the  charge,  and  that  the 
said  John  Brown  appeared  by  his  attorney,  who  cross- 
examined  both  the  above  witnesses  on  his  behalf.  The 
justices  having  however  expressed  themselves  satisfied  with 
the  corroborative  evidence,  the  attorney  then  stated,  before 
entering  upon  the  defence  further  than  the  cross-examina- 
tion of  the  witnesses,  that  Brown  was  desirous  that  the 
charge  should  be  heard  and  determined  at  the  quarter 
sessions  under  the  third  section  of  the  statute,  and  ap- 
plied to  the  justices  to  take  the  necessary  recognisances, 
which  Brown  was  then  ready  to  enter  into.  The  justices 
however  thought  the  application  too  late,  after  the  case  had 
been  part  heard,  and  the  witnesses  in  support  of  the 
charge  cross-examined  on  behalf  of  the  defendant,  and  re- 
fused to  take  the  recognisances,  whereupon  the  defendant 
declined  calling  witnesses  or  proceeding  with  his  defence. 

The  affidavit  also  stated  that  there  are  no  churchwardens 
for  the  township  of  Ripon,  but  that  it  forms  part  of  the 
parish  of  Ripon,  and  that  there  are  churchwardens  for  the 
parish. 

Baines  and  Pickering  now  shewed  cause.    The  first 
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objection  taken  to  this  order  is,  that  the  justices  in  petty 
sessions  were  bound  to  stay  their  hand  at  any  time  upon 
the  defendant  declaring  that  he  was  desirous  that  the 
charge  should  be  heard  and  determined  by  the  quarter 
sessions,  and  offering  to  enter  into  the  recognisances  re- 
quired by  the  id  section  of  statute  2  &  3  f^ict.  c.  85.  But 
such  was  clearly  not  the  intention  of  the  statute,  nor  is 
such  a  construction  warranted  by  the  words.  The  Ist  sec- 
tion authorises  the  justices  in  petty  sessions,  upon  the 
application  of  the  overseers,  to  make  an  order  upon  the 
person  charged  with  being  the  putative  father  of  a  bastard 
child,  to  reimburse  the  parish  for  its  support,  and  for  that 
purpose  provides  that  they  shall  have  "  all  the  powers  and 
duties  in  regard  thereunto  which  are  given  to  the  court  of 
general  quarter  sessions  by  virtue  of  stat.  4  &  5  fVill,  4,  c. 
76,  8.  72."  They  are  therefore  constituted  an  independent 
tribunal,  with  power  to  entertain  and  finally  adjudicate  upon 
the  charge.  But  then  the  Sd  section  provides,  ''  that  if 
the  party  charged  shall  declare  to  the  justices  that  he  is 
desirous  that  the  charge  shall  be  heard  and  determined  at 
the  quarter  sessions  of  the  peace,  and  shall  then  enter  into 
the  recognisances  there  required,  the  justices  shall  not  pro- 
ceed  further  to  hear  the  charge."  This  merely  gives  the 
defendant  the  option  of  the  two  tribunals,  but  it  does  not 
allow  him  to  take  the  chance  of  both,  and  he  must  make 
his  election,  either  to  defend  the  case  then,  or  to  enter  into 
recognisances  to  try  at  the  sessions.  The  word  '^  further** 
can  not  bear  the  meaning  which  is  contended  for,  but  must 
mean  that  upon  the  declaration  of  the  defendant  that  he 
prefers  having  the  case  heard  at  quarter  sessions  the  jus- 
tices in  petty  sessions  shall  not  proceed  to  entertain  it  at 
all.  The  same  word  occurs  in  a  lower  part  of  the  same 
clause  in  the  same  sense.  ''  In  such  case,"  (that  is,  upon 
the  defendant's  entering  into  the  recognisances,)  "  all 
further  proceedings  in  the  matter  of  the  charge  shall  be 
had  before  the  court  of  quarter  sessions."  But  this  can 
not  mean  that  the  proceedings  which  had  been  commenced 
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before  the  petty  sessions  shall  be  continued  before  tbe 
quarter  sessions,  in  the  sense  that  they  are  to  take  up  the 
matter  where  the  petty  sessions  left  off,  but  that  in  the 
event  there  contemplated,  the  quarter  sessions  shall  enter- 
tain the  case,  and  not  the  petty  sessions.  The  jurisdiction 
of  the  Court  of  Quarter  Sessions  is  not  in  the  nature  of  a 
court  of  appeal  from  the  petty  sessions,  for  this  cannot  be 
implied,  but  must  be  created  by  express  words,  but  is  a 
concurrent  jurisdiction ;  and  to  permit  the  defendant  to 
take  the  chance  of  the  one,  and  finding  that  adverse  to  resort 
to  the  other,  would  be  to  allow  him  to  adopt  two  remedies 
at  the  same  time.  This  it  is  submitted  he  is  not  entitled 
to  do ;  Rex  v.  Justices  of  Suffolk  (a). 

The  next  objection  is,  that  it  appears  on  the  face  of  the 
order  that  the  child  was  born  more  than  six  months  previ- 
ous to  the  application  being  heard,  and  that  it  is  bad  for 
commanding  the  defendant  to  reimburse  the  township  the 
actual  expense  incurred  from  the  time  of  the  birth  to  the 
time  of  making  the  order.  It  must  be  admitted  that  where 
the  birth  of  the  child  has  taken  place  more  than  six  calen- 
dar months  previously  to  the  application  being  heard,  the 
costs  of  maintenance  under  stat.  4  &  5  JVilL  4,  c.  76,  s. 
73,  are  to  be  calculated  from  the  day  of  the  commence- 
ment of  the  six  calendar  months  previous  to  the  hearing  of 
such  application,  and  confined  within  that  period.  But 
then  to  render  the  order  defective  on  this  ground,  it  must 
be  certain  that  the  costs  have  been  calculated  from  a 
longer  time.  Here  the  date  of  the  birth  of  the  child  is 
laid  under  a  videlicet,  and  it  is  submitted  that  it  need  not 
have  been  inserted  at  all ;  it  is  therefore  the  same  as  if 
it  had  been  wholly  omitted.  But  in  that  case  the  Court 
would  so  construe  the  order  that  it  might  be  supported, 
and  would  not  assume  that  the  child  had  been  born  more 
than  six  calendar  months  previous  to  the  hearing  of  the 
application,  and  that  the  order  was  made  to  reimburse 
expences  incurred  during  the  whole  of  that  time :  Rex  v. 

(a)  6  Ad.  &  £11.  109;  5.C.  1  N.  &.  P  306. 
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1843.        Gill{a\  Rex  v.  Pict(m{b),  Rex  v.  Stockion{c).    Assum- 
J!!^^^      ing  the  child   to  have  been   born  more  than   six  months 
17.  before  the  hearing  of  the  application,  no  costs  may  have 

OxLsr.  been  incurred  by  the  parish  till  within  the  last  six  months. 
But  this  objection  can  only  prevail  as  far  as  regards  the 
nine  and  fourpence,  and  the  order  will  be  good  for  the  rest. 
It  contains  two  distinct  adjudications,  and  is  clearly  divi- 
sible. 

The  third  objection  is,  that  the  application  is  made  by 
the  churchwardens  and  overseers  of  the  township  of  Ripon, 
and  the  money  is  directed  to  be  paid  to  them>  whereas 
Ripon  is  a  township,  and  has  no  churchwardens,  but  only 
overseers.  But  this  is  immaterial,  for  the  overseers  are  the 
proper  parties  to  make  the  application  under  the  statute; 
they  do  make  it,  and  the  application  cannot  be  rendered 
of  none  effect  by  other  parties  joining  therein  who  have  no 
authority,  it  is  therefore  mere  surplusage;  Reg.  v.  Good- 
alHd). 

Martin  contrd.  The  justices  were  bound  to  send  this 
case  to  the  Court  of  Quarter  Sessions.  Upon  the  expres- 
sion  of  the  defendant's  intention  to  remove  it,  and  his  offer- 
ing to  enter  in  the  recognisances  required  by  the  act,  their 
jurisdiction  was  ousted,  and  after  that  they  could  not  pro- 
ceed* The  defendant  had  a  perfect  right  to  say  at  any 
time  before  judgment  pronounced,  ^'I  am  not  satisfied  with 
this  tribunal,  I  wish  to  go  to  the  higher  tribunal."  This  is 
clear  from  the  words  of  the  act.  Application  is  to  be 
made  to  the  justices  in  petty  sessions,  and  a  notice  to  be 
given  to  the  party  charged  to  appear  before  them  under  the 
1st  section.  Then,  if  on  appearance  he  shall  declare  that 
he  is  desirous  that  the  charge  shall  be  heard  and  determined 
at  the  quarter  sessions,  and  shall  enter  into  the  recogni- 
sances required  by  the  statute,  the  justices  shall  not  proceed 
further  to  hear  the  charge.     The  words  import  that  they 

(a)  R.  &  R.  431.  (c)  5  B.  &  Ad.  546. 

(h)  2  East,  195.  (d)  8  Dow.  P.  C.  (N.  S.)  382. 
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must  have  heard  to  some  extenti  if  they  are  not  to  proceed 
further  to  hear.  But  it  is  contended  in  support  of  the 
order,  that  they  cannot  hear  the  charge  at  all»  or  that,  if  they 
have  commenced,  they  must  go  on  to  adjudicate  in  spite  of 
the  resistance  of  the  defendant*  This  is  contrary  to  all 
analogy,  since  at  common  law  the  course  of  the  inferior 
tribunal  may  be  arrested,  and  the  proceedings  removed  at 
any  time  before  judgment. 

Secondly,  the  expenses  which  the  township  are  to  be  re- 
imbursed appear  from  the  face  of  the  order  to  have  been 
incurred  for  a  longer  period  than  six  months  preceding  the 
hearing  of  the  application.  The  order  must  be  construed 
according  to  its  true  purport  and  meaning,  like  any  other 
document,  and  without  any  intendment  in  its  favour  or 
against  it. 

Lastly,  the  order  is  bad,  in  directing  the  payment  to  be 
made  to  the  churchwardens  and  overseers.  The  statute 
directs  the  application  to  be  made  by  the  overseers 
only,  and  not  by  the  churchwardens  and  overseers  of  the 
parish  for  an  order  upon  the  person  whom  they  charge 
with  being  the  putative  father  of  the  child,  to  reimburse 
the  parish.  But  here  not  only  the  application  is  stated  to 
have  been  made  by  the  churchwardens  and  overseers,  but 
the  money  is  to  be  paid  to  them.  The  affidavit  states 
there  are  no  churchwardens  of  the  township;  how  then  is 
the  order  to  be  carried  into  effect?  If,  on  the  contrary, 
by  churchwardens,  the  churchwardens  of  the  parish  are  to 
be  understood,  and  the  defendant  should  pay  them,  the 
overseers  of  the  township  would  afterwards  say  that  the 
payment  ought  to  be  made  to  themselves. 

Lord  Dbnman  C.  J. — ^There  is  nothing  in  the  first  ob- 
jection. The  justices  have  proceeded  with  the  charge  up 
to  the  hearing.  Application  has  been  made  to  them  by 
the  overseers,  and  the  party  charged  has  appeared  before 
them.  The  meaning  of  the  expression  in  the  act,  that  they 
shall  not  "  proceed  further  to  hear  the  charge,^'  is  that 
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upon  the  party  charged  expressing  bis  desire  that  the 
charge  shall  be  heard  and  determined  at  the  quarter  ses- 
sions of  the  peace,  and  entering  upon  the  recognisances  re- 
OxLEY.  quired,  the  justices  shall  not  proceed  further*  that  is,  shall 
not  bear  the  charge,  but  that  all  further  proceedings  in  the 
matter  of  the  charge  shall  be  had  before  the  Court  of 
Quarter  Sessions.  It  would  be  an  anomaly  to  say  that 
after  a  man  had  taken  the  chance  of  one  tribunal  and  had 
proceeded  up  to  a  certain  point,  and  saw  the  case  was 
turning  against  him,  he  then  should  stop  short  and  take  the 
chance  of  another. 

With  regard  to  that  part  of  the  order  which  relates  to 
the  payment  of  the  9s.  4i2.  to  reimburse  the  township  the 
expense  incurred  in  the  maintenance  and  support  of  the 
child  from  the  time  of  its  birth  to  the  time  of  making  the 
order,  we  think  it  clearly  bad,  and  the  order  must  be 
quashed  as  far  as  relates  to  that  sum. 

As  to  the  third  point,  I  entertain  some  doubt,  but  my 
learned  brothers  think  the  order  sufficient  in  that  respect. 

Patteson  J« — I  agree  with  my  Lord  Chief  Justice  in 
feeling  no  doubt  at  all  with  regard  to  the  first  point.  It  is 
necessary  to  look  at  the  former  act.  The  72nd  section  of 
4&5  Will. 4,  c.  76«  required  the  application  to  be  made  to 
the  quarter  sessions.  This  was  found  iuconvenient,  and  it 
was  necessary  to  remedy  the  inconvenience  by  giving 
parishes  an  opportunity  of  applying  to  the  petty  sessions. 
Statute  2&3  VicL  c,85,  therefore  provides  that  the  justices 
in  petty  sessions  shall  proceed  with  respect  to  the  applica- 
tion, and  shall  have  all  the  powers  and  duties  with  regard 
thereunto  that  are  given  to  theCourt  of  Quarter  Sessions  by 
the  4  8c  5  Will.  4,  c.  76.  But  then  it  was  also  necessary  to 
prevent  the  party  charged  from  being  grieved  by  the  altera- 
tion; his  right,  therefore,  to  go  to  the  quarter  sessions  was 
preserved  to  him  upon  certain  conditions.  But  the  tribu- 
nals are  distinct,  and,  after  making  his  election  of  one  tri- 
bunal, he  cannot  go  to  the  other ;  he  may  select  which  he 
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willy  but  not  try  both.     The  analogy  of  proceedings  re- 
moved by  certiorari  from  inferior  courts  does  not  apply,  for    rru   q    en 
this  case  must  be  determined  on  the  construction  of  the  act  v. 

of  parliament.     If  the  legislature  had  intended  to  give  an  ^"^' 

appeal  to  the  quarter  sessions  why  did  it  not  say  so  ?  But 
the  words,  shall  not  proceed  further  to  hear,  on  the  gram- 
matical construction,  mean,  shall  not  hear,  for  up  to  that 
point  the  charge  had  not  been  heard.  The  application  for 
the  order  is  not  the  hearing  of  the  charge,  and  up  to  that 
point,  if  the  party  is  desirous  that  the  case  should  be  heard 
and  determined  at  the  quarter  sessions,  the  justices  can  pro- 
ceed no  further.  But  if  they  have  proceeded  to  hear  before 
such  desire  has  been  expressed,  there  is  nothing  to  prevent 
their  adjudicating  on  the  case. 

With  respect  to  the  9^.  4d.  the  order  is  clearly  bad. 

As  to  the  third  point,  I  cannot  see  why  the  introduction 
of  churchwardens  does  any  harm.  If  there  were  church-* 
wardens  of  the  township,  an  order  for  the  payment  by  the 
putative  father  to  the  churchwardens  and  overseers  of  the 
township  to  reimburse  the  township  would  be  right.  The 
putative  father  is  to  reimburse  the  township;  this  may 
surely  be  done  by  payment  to  the  churchwardens  and 
overseers,  where  the  former  are  equally  with  the  overseers 
trustees  for  the  township.  But  it  is  said  there  are  church- 
wardens of  the  parish  of  Ripon,  but  none  of  the  township, 
then  an  order  to  pay  the  churchwardens  of  the  parish  of 
Ripon  would  be  bad^  but  a  payment  to  them  would  be  no 
compliance  with  this  order.  But  if  there  are  overseers  for 
the  township,  but  no  churchwardens,  what  difficulty  can 
arise,  for  the  money  can  only  be  paid  to  the  overseers,  who 
it  is  contended  are  the  only  parties  capable  of  receiving  it? 

Williams  J. — As  to  the  jurisdiction  of  the  two  justices 
I  have  no  doubt.  The  absence  from  the  language  of  the 
statute  of  any  mention  of  any  appeal  is  conclusive  in  my 
niind.  The  obvious  meaning  of  the  act  is  that  the  party 
should  have  bis  choice.     If  he  is  not  coutent  to  have  the 
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jurisdiction  provided  by  the  act,  he  may  go  to  the  other  tri- 
bunal.    But  he  cannot  have  both. 

I  also  quite  agree  that  the  order  is  bad  with  respect  to 
the  95.  4d. 

I  cannot  say  there  is  no  doubt  on  the  third  point*  Some 
has  been  felt  by  my  Lord.  But  I  doubt  tlie  application  of 
the  affidavit  to  it,  for  it  is  clear  on  the  face  of  the  order  that 
the  justices  had  jurisdiction,  unless  they  were  stopped  at  a 
particular  point. 

If  then  their  jurisdiction  is  clear,  can  the  affidavit  be  ad- 
mitted to  shew  that  the  order  is  bad  by  reason  of  something 
extrinsic?  But  is  the  order  vitiated  by  the  introduction  of 
the  word  churchwardens?  We  know  that  strictly  there  is 
no  such  officer  in  a  township,  and,  assuming  that  there  were 
none  here,  it  is  at  most  only  nomen  inutile. 

Rule  absolute  as  to  sum  of  95.  4d.(a) 
(a)  See  the  nent  case. 


The  Queen   v.  Claeke  and  another,  Justices  of 
Somersetshire. 

dja?^r/with  Kl^GLAKE,  in  Easter  term  last,  obtained  a  rule  call- 
being  the  puta-  ing  upon  the  above  mentioned  justices  of  the  county  of 
a  bastard  Somerset  to  shew  cause  why  a  writ  of  certiorari  should  not 

child,  under     issue  to  remove  a  certain  order  and  judgment,  and  other 

the!2&sric/.  ,.  ^    ,         .,   .      .         .  . 

C.85,  attended  proceedmgs  of  the  said  justices  m  petty  sessions,  made 

TOttrsMsions  "P^°  ^^^  application  of  the  guardians  of  the  poor  of  the 
where  after  Wellington  Union,  against  one  BelUt,  as  the  putative  father 
nmice^  the^      ^^  ^  female  bastard  child  born  of  one  Sarah  Ttoose,  single 

case  was  ad-    woman,  to  reimburse  the  said  Union  for  the  maintenance 

joumed  on  his        ,  ^  ,  .,,>., 

own  applica-    ^^  support  of  the  said  child. 

lion.    On  his 

appearance  at  the  adjournment,  the  justices  refusing  to  adjourn  a  second  time,  he 

o£fered  to  enter  into  recognisances,  under  the  Srd  section  of  the  statute,  to  appear  at 

the  Quarter  sessions,  but  the  justices  refused  to  take  his  recognisance. 

Held,  that  b^  remaining  after  such  refusal,  and  proceeding  with  his  defence,  he  had 
•  waived  any  objection  to  their  jurisdiction. 


The  Queen 
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It  appeaed  from  the  affidavits  that  Bellet  bad  been        1843. 
served  with  notice,  on  behalf  of  the  guardians  of  the  said 
union,  that  an  application  would  be  made  at  the  petty  ses-  v. 

sions  on  the  2d  day  of  November,  1843,  for  an  order  upon  Clarke. 
him  to  reimburse  the  said  union  for  the  maintenance  and 
support  of  the  said  child ;  that  the  notice  was  subsequently 
countermanded  by  the  guardians,  and  that  upon  the  l6th 
of  November  a  second  notice  was  served  upon  him  of  a 
similar  application  to  be  made  at  the  petty  sessions  to  be 
bolden  7th  of  December.  That  the  attorney  of  the  de- 
fendant attended  the  justices  on  the  behalf  of  Bellet,  and 
the  attorney  for  the  complainants  having  duly  proved  and 
given  in  evidence  the  notice  of  application  on  behalf  of  the 
guardians,  and  proved  the  service  thereof  upon  Bellet,  the 
further  hearing  of  the  cause  was,  on  the  application  of  Bel^ 
led  attorney,  by  consent,  postponed  till  the  4th  of  January 
then  next.  On  that  day  Belht  and  his  attorney  attended, 
together  with  two  sureties,  and  applied  to  the  justices  to 
take  the  recognisance  of  Bellet  and  his  sureties,  in  pursu- 
ance of  statute  2  &  3  Vict.  c.  85,  s.  3,  Bellet  being  desirous 
that  the  said  charge  should  be  heard  and  determined  at  the 
quarter  sessions  of  the  peace;  that  the  said  justices  refused 
to  take  the  said  recognisance,  and  proceeded  to  hear  the 
application,  whereupon  the  witnesses  in  support  of  the 
charge  against  Bellet  were  examined  upon  oath  in  his  pre- 
sence, and  cross-examined  by  his  attorney,  who,  on  the  con- 
clusion of  the  case,  addressed  the  Court  in  answer  to  the 
application. 

Godson  and  Pashley  shewed  cause.  If  there  has  been 
any  irregularity  here  on  the  part  of  the  justices,  the  party 
has  mistaken  his  remedy.  He  ought  to  have  offered  to 
enter  into  a  recognisance  to  appear  at  the  quarter  sessions 
before  the  justices  had  entered  upon  the  case,  and,  if  they 
refused  to  allow  this,  to  have  applied  to  this  Court  for  a 
mandamus  to  compel  them.  But  the  justices  in  the  pre- 
sent instance  had  jurisdiction.     They  were  not  stopped  in 

VOL.1.— D.M.  V 
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184S.        time;  the  case  had  been  partly  heard, and  was  in  the  first  in- 
stance adjourned  at  the  instance  of  the  defendant's  attorney. 
V.  Instead  of  applying  for  that  adjournment,  he  ought  then  to 

have  expressed  his  wish  to  have  the  case  heard  at  the 
quarter  sessions,  and  to  have  tendered  his  recognisance. 
But  it  was  not  until  an  application  for  a  second  adjourn- 
ment had  been  refused,  that  this  was  done.  The  justices 
were  then  in  possession  of  the  case,  and  their  jurisdiction 
had  attached.  Besides,  after  this,  the  defendant's  attorney 
submitted  to  the  jurisdiction  by  proceeding  to  cross  ex- 
amine the  witnesses,  and  addressing  the  Court.  By  such 
a  course  he  waived  any  objection  to  the  jurisdiction; 
BruHskUl  V.  Giles{a),  Farwig  v.  Cockerton{b),  Coose  v.  Neu- 
megenic).  The  defendant  is  therefore  too  late  to  take  the 
objection,  as  he  in  fact  has  waived  it  at  the  hearing,  and 
there  is  nothing  on  the  face  of  the  proceedings  to  shew 
want  of  jurisdiction  in  the  justices ;  Reg.  v.  Justices  of 
Cheshire  {d). 

Carrow  contr^.  This  is  not  like  Reg.  v.  Oxlejf{e),  where 
the  case  had  been  part  heard  before  the  defendant  offered 
to  enter  into  a  recognisance  to  appear  at  the  quarter  ses- 
sions. The  fallacy  consists  in  assuming  that  any  thing 
more  was  done  on  the  first  occasion  than  proving  the 
notice  upon  the  party  charged  with  being  the  father  of  the 
child.  Up  to  that  time  the  defendant  bad  the  right  of 
withdrawing  from  the  jurisdiction  of  the  petty  sessions, 
and  having  his  case  heard  at  the  quarter  sessions.  The 
adjournment  made  no  difference,  but  on  his  second  ap- 
pearance he  was  in  the  same  position,  and  the  justices 
were  bound  to  take  the  recognisance  when  tendered.  Upon 
their  refusal,  a  want  of  jurisdiction  ensued,  which  no 
subsequent  assent  of  the  party  could  supply.  Where  there 
is  an  original  want  of  jurisdiction,  it  can  never  be  given  by 

t 
(a)  9  Biog.  13.  {d)  8  Ad.  &  EIL  398 ;  5.  C  3 

(6)  3  M.  &  W.  169.  P.  &  D.  88. 

(c)  9  M.  &  W.  S90.  (e)  Anie,  p.  978. 
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the  consent  of  the  parties ;  Lawrence  v.  Willcock^a),  Lismore        1843. 

V.  Beadle  {b).  v^%-^ 

The  QuBEH 

9. 

Lord  Denman  C.J. — This  person  cannot  now  be  per-  Clarki. 
mitted  to  saj  that  the  justices  have  no  jurisdiction.  He 
first  applies  for  and  obtains  an  adjournment  of  the  case, 
and  then  at  his  second  appearance,  on  the  refusal  of  the 
justices  to  adjourn  the  case  again,  or  to  take  his  recogni- 
sance to  appear  at  the  quarter  sessions,  he  stays  and  ex- 
amines the  witnesses,  and  addresses  the  Court.  This  is  a 
clear  waiver;  he  should  have  declined  their  jurisdiction  io 
the  first  instance. 

Patteson  J.  concurred* 

Coleridge  J. — I  am  of  the  same  opinion;  I  think  it  a 
clear  waiver  on  the  point  put  bj  Mr.  Godsorh  that  here  the 
justices  clearly  had  jurisdiction,  to  which  the  party  charged 
submitted.  If  the  jurisdiction  once  attached,  he  waived 
bis  right  of  going  before  another  tribunal.  It  is  not  like 
the  case  of  an  absence  of  all  jurisdiction,  which  cannot  be 
cured  by  the  act  of  the  party. 

Rule  discharged  (c). 

(a)  11  Ad.  &  E.  941;   5.  C.  3         (6)  1  Dowl/P.  C.  (N.  S.)  566. 
P.  &  D.  536.  (c)  See  the  precediog  case. 


TheQuEBK  9.  The  Justices  of  Middlesex  (St.  John  the 
Baptist,  Stamford,  v.  St.  Pancras.) 

In  this  case  it  was  decided  by  the  Court,  that  in  the 
county  of  Middlesex  (which  has  four  general  and  four 
quarter  sessions,)  the  appeal  against  an  order  of  removal 
must  be  to  the  quarter  sessions.  But  now  by  7  &  8  Fict. 
c.  71,  8.  9,  it  is  enacted,  that  the  general  sessions  ''shall 
have  power  to  try  and  determine  all  appeals,  and  all  otlier 
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powers  which  now  or  shall  hereafter  belong  to  the  general 
quarter  sessions."  And  by  sect.  3,  that  *'  all  orders  here* 
tofore  made,  and  all  things  heretofore  done,  at  any  general 
sessions  of  the  peace  for  the  county  of  Middlesex,  shall 
be  as  good  in  law  as  if  made  and  done  at  the  general 
quarter  sessions  of  the  peace  for  the  same  county*"* 


The  QoEBN  V.  The  Inhabitants  of  Latchford  (a). 

Son  oifT**"u-  ^^  appeal  against  an  order  for  the  removal  of  Peter 
per,  after  Stat-  Carter^  &c.,  from  the  township  of  Warrington,  in  the  county 
Uemcnrm  ^e"  ^^  Lancaster,  to  the  township  of  Latchford,  in  the  county 


appellant 
parish,  went 
on  also  to 
state  that  the 
pauper  was  by 
indentore 
bound  ai 
tice  in 
spondent  pa- 
lish, and  that 
during  the  ap- 
prenticeship 
ne  resided 
sometimes  in 


of  Chester,  the  sessions  con6rmed  the  order,  subject  to  the 
opinion  of  this  Court  on  the  following  case : 

The  material  part  of  the  examinations  on  which  the 
order  was  made  was  as  follows: — Richard  Carter,  the 
^h^^V  father  of  the  pauper,  stated  that  the  pauper  was  bom  in 
Latchford  in  1816.  Peter  Carter,  the  pauper,  said,  ''on 
the  l6th  of  February,  1835,  being  then  upwards  of  eighteen 
years  of  age,  I  bound  myself,  with  the  consent  and  appro- 
bation of  Richard  Carter,  my  father,  to  John  Gregory,  of 

the  respondent  ^jj^  township  of  Warrington,  cordwainer,  for  and  until  the 
and  sometimes  . 

in  the  appel-  full  end  and  term  of  five  years,  under  a  legally  stamped 
laof  pansh. 

The  grounds  (a)  Decided  in  Mich.  T.  1844  (Not.  90). 

of  appeal 

alleged  that  the  order  was  bad  on  its  face,  and  that  the  pauper  was  settled  in  the  re- 
spondent ''  parish,  by  having  been  apprenticed  as  in  the  said  examination  stated,'^  and 
by  having  served  and  resided,  &c.  in  the  respondent  parish. 

Held,  1.  That  the  statement  in  the  exammatioo,  as  to  the  apprenticeship,  did  not 
necessarily  shew  a  merger  of  the  birth  settlement  so  as  to  preclude  the  respondents,  on 
the  trial  of  the  appeal,  from  going  into  evidence  of  the  birth  settlement  and  relying  on 
Uiat  onlv,  for  the  removing  justices  might  have  disbelieved  the  evidence  with  respect  to 
Ine  settlement  by  apprenticeship. 

2.  That  the  appellants,  who  endeavoured  to  prove  a  settlement  by  apprenticeshjp  in 
the  respondent  parish,  in  answer  to  the  birth  setUemeot,  were  bound  to  prove  the  inden- 
ture of  apprenticeship,  as  a  necessary  part  of  their  own  case,  and  that  this  was  not 
admitted  by  the  retpmuienit  merely  because  stated  in  the  examinations  and  not  trar 
versed  in  the  grounds  of  appeal. 

3.  The  form  of  the  Judgment  of  this  Court,  on  a  case  sent  from  sessions,  is  simply  to 
make  absolute  or  discharge  the  rule  for  quashing  the  order  of  sessions;  but,  if  the  rale 
is  discharged,  the  effect  of  the  judgment  is  to  confirm  the  order  of  sessions,  and  to  fix 
the  costs  on  the  party  bringing  up  the  case,  under  stat.  5  Geo,  S,  c.  19,  s.  3. 
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indenture,  which  said  indenture  was  duly  signed  by  myself,         1843. 
my  said  father  and  my  master,  in  the  presence  of  each    -^^X^^ 
Other,  and  m  the  presence  of  Joseph  Worrailp  of  Warring-  v, 

ton.  who  witnessed  the  same.  The  indenture  now  produced  ^^^^^^^^^l^^ 
is  the  one  under  which  I  was  bound  an  apprentice.  I  served 
my  said  master  under  the  said  indenture  from  the  day  of 
the  date  of  the  said  indenture,  on  and  until  the  evening  of 
Saturday,  the  £dd  of  December,  1837*  when  I  left  my  said 
master's  house,  about  eight  o'clock  in  the  evening  of  the 
said  2dd  of  December.  During  the  time  I  served  my  said 
master,  under  the  said  indenture  aforesaid,  I  resided  and 
slept  at  the  house  of  my  said  father,  in  the  township  of 
Latchford,  in  the  county  of  Chester,  in  the  summer  months, 
and  on  the  Saturday  and  Sunday  evenings  of  the  winter 
months,  and  during  the  remainder  of  the  winter  months, 
for  five  nights  in  each  week,  I  resided  and  slept  in  the 
township  of  Warrington,  in  the  county  of  Lancaster.  I  re- 
sided and  slept  in  the  township  of  Latchford,  in  the  county 
of  Chester,  for  more  than  forty  days,  during  which  time 
I  served  my  said  master  under  the  indenture  aforesaid,  and 
I  resided  and  slept  in  the  township  of  Warrington  for  more 
than  forty  days,  during  which  time  I  served  my  said  master 
under  the  indenture  aforesaid.  After  I  had  served  my 
said  master  under  the  said  indenture,  on  the  23d  of  De- 
cember, 1837,  I  went  and  slept  at  the  house  of  my  said 
father,  in  the  township  of  Latchford  aforesaid,  on  the  even- 
ing of  the  said  23d  of  December,  and  I  continued  to  live 
and  sleep  at  the  house  of  my  said  father  for  upwards  of  two 
years  after  the  said  23d  of  December,  until  I  married,  &c. 
about  three  years  ago.  I  was  twenty-one  years  of  age  on 
tbe  evening  of  the  24th  day  of  December,  18379  and  I 
never  served  my  said  master  under  the  indenture  aforesaid 
after  the  23d  day  of  December,  1837,  &c." 

The  indenture  of  apprenticeship  referred  to  in  the  exa- 
mination was  proved  before  the  justices,  and  a  copy  thereof 
sent  to  the  appellants  with  the  examinations. 

Tbe  following  were  the  material  grounds  of  appeal :— » 
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1843.        ''  That  the  order  and  examination  are  bad  on  the  face 

j!^^y^^^      thereof;  that  the  examination  was  and  is  insufficient^  and 
The  Quern      ,  '  -     ,       ,       -^  r  .  i_     • 

V.  does  not  contain  legal  evidence  of  any  settlement  having 

^Latchford^^  *^^^°  gained  by  the  paupers,  or  any  of  them,  in  our  town- 
ship of  Latchford ;  that  the  said  paupers  were,  at  the  time 
of  making  the  said  order,  and  still  arci  legally  settled  in 
your  said  township  of  Warrington,  by  reason  of  the  said 
pauper,  Peter  Carter,  having  been  apprenticed,  as  in  the 
said  examination  is  stated,  and  having  served  under  the  said 
indenture  of  apprenticeship,  in  the  said  township  of  War- 
rington, for  more  than  forty  days,  and  having  slept  in  the 
said  township  of  Warrington  for  more  than  forty  nights 
during  such  service,  and  on  the  last  night  thereof;  and  by 
reason  of  the  said  township  of  Warrington  being  the  last 
place  in  which  the  said  pauper,  Peter  Carter,  completed 
the  period  of  forty  days'  service  and  residence  under  the 
said  indenture  of  apprenticeship/' 

On  the  appeal  coming  on  to  be  tried,  the  appellants 
applied  to  the  Court  to  quash  the  order,  on  the  ground  of 
the  insufficiency  of  the  examinations  to  sustain  it,  or  to 
entitle  the  respondents  to  go  into  evidence  in  support  of  i^ 
inasmuch  as  the  examinations  shewed  that  a  settlement  by 
apprenticeship  had  been  gained  by  the  pauper,  Peter  Carter, 
in  the  township  of  Latchford,  or  else  in  the  township  of 
Warrington,  whereby  the  birth  settlement  of  the  same 
pauper  mentioned  in  the  examinations  was  merged  or 
destroyed;  and  that  the  examinations  did  not  shew  that 
the  said  settlement  by  apprenticeship  had  been  gained  in 
Latchford. 

The  Court  refused  the  application,  and  the  respondents 
having  proved  that  the  pauper,  Peter  Carter,  was  born  is 
the  township  of  Latchford  in  1816,  stated  that  they  should 
rely  on  the  birth  settlement  so  proved,  and  closed  their 
case ;  upon  which  the  appellants  applied  to  the  Court  to 
quash  the  order,  on  the  ground  that  the  respondents  having 
in  these  examinations  averred  an  apprenticeship  of  the 
pauper,  Peter  Carter,  with  a  service  under  it,  and  residence 
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during  such  service,  sufficient  to  confer  a  settlement  either 

at  Latchford  or  else  in  Warrington,  which  apprenticeship 

was  admitted,  and  which  service  and  residence  were  not  «. 

denied  in  the  appellant's  grounds  of  appeal,  the  birth  settle-  ^iJ^^t^chp^^^ 

ment  had  been  superseded  or  destroyed  by  the  settlement 

by  apprenticeship,  and  that  the  respondents  having  relied 

on  the  birth  settlement  had  failed  to  support  their  order. 

The  Court  ruled  against  the  application,  and  called  on  the 

appellants  to  go  into  their  case. 

The  appellants  then  called  the  pauper,  Peter  Carter, 
who  proved  that  he  had  served  John  Gregory,  of  Warring- 
ton, from  the  l6th  day  of  February,  1835,  until  the  evening 
of  Saturday,  the  £3d  day  of  December,  1837;  that,  during 
the  time  he  served,  he  resided  and  slept  in  Latchford  in  the 
summer  months,  and  in  Warrington  in  the  winter  months, 
and  that  during  such  service  he  had  slept  more  than  forty 
days  in  each  of  those  townships ;  that  he  slept  in  Warring- 
ton on  the  night  of  Friday,  the  2Sd  December,  18374  that 
when  he  left  his  master's  house  on  the  evening  of  Saturday, 
the  ^d  December,  1837,  he  had  resolved  not  to  return  to 
his  service  under  his  apprenticeship,  and  that  for  a  year 
previously  he  had  fully  determined  to  vacate  his  apprentice- 
ship as  soon  as  by  law  he  should  be  able  to  do  so. 

This  being  the  appellants'  case,  the  respondents  con<* 
tended  that  it  failed,  inasmuch  as  no  apprenticeship  had 
been  proved,  the  indenture  not  having  been  produced,  or 
its  non-production  accounted  for.  The  appellants  con- 
tended that  the  valid  binding  of  the  pauper,  Peter  Carter, 
to  the  said  John  Gregory,  by  indenture  of  apprenticeship, 
of  which  a  copy  was  set  out  in  the  examinations,  having 
been  averred  in  the  examinations  by  the  respondents,  and 
having  been  admitted  by  the  appellants  in  their  grounds  of 
appeal,  was  so  admitted  for  all  purposes  of  the  trial,  and  that 
the  appellants  could  not  be  required  to  prove  such  binding. 

The  Court  found  that  the  said  Peter  Carter  served  his 
apprenticeship  with  the  said  John  Gregory  from  the  I6th 
day  of  February,  1835,  till  the  23d  day  of  December,  1837; 
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1843.  that  he  slept  in  Warrington  on  the  2£d  day  of  December, 
^"^Y"^  1837,  and  slept  and  inhabited  in  Warrington  aforesaid 
V.  more  than  forty  days  while  so  serving  the  said  John  Gre- 

Inhabitants  of  ^g^y  under  the  said  indenture,  and  attained  his  majority 
and  avoided  his  apprenticeship  on  the  23d  day  of  Decem- 
ber in  the  same  year,  and  that  Warrington  was  the  place 
of  his  last  legal  settlement  acquired  under  the  said  inden- 
ture ;  but  the  Court  ruled  that  the  fact  of  the  said  Peter 
Carter's  having  been  bound  apprentice  to  the  said  John 
Gregory  was  not  admitted  on  the  examinations  and  grounds 
of  appeal,  so  as  to  render  proof  thereof  by  the  appellants 
unnecessary,  and  therefore  confirmed  the  order,  subject  to 
the  opinion  of  the  Court  of  Queen's  Bench  on  the  follow- 
ing points;  that  is  to  say, 

First,  whether  the  examinations  were  sufficient  to  entitle 
the  respondents  to  go  into  their  case. 

Secondly,  whether  the  fact  of  the  said  Peter  Carter 
having  been  bound  apprentice  to  the  said  John  Gregory 
was  admitted  on  the  examinations  and  grounds  of  appeal, 
so  as  to  render  it  unnecessary  that  the  appellants  should 
prove  the  binding. 

If  the  Court  shall  be  of  opinion  that  the  examinations 
are  not  sufficient  to  entitle  the  respondents  to  go  into  evi- 
dence in  support  of  the  order,  or  if  the  Court  shall  be  of 
opinion  that  the  fact  of  the  said  Peter  Carter^s  having  been 
bound  apprentice  to  the  said  John  Gregory,  was  admitted 
by  the  examinations  and  grounds  of  appeal,  so  as  to  render 
proof  of  the  fact  by  the  appellants  unnecessary,  then  the 
said  order  is  to  be  quashed,  otherwise  confirmed. 

Crompton  in  support  of  the  order  of  sessions.  !•  The 
examinations  were  sufficient  to  entitle  the  respondents  to 
go  into  evidence  in  support  of  their  order.  It  was  neces- 
sary that  the  whole  history  of  the  pauper  should  be  gone 
into  before  the  removing  magistrates,  for  the  purpose  of 
ascertaining  the  place  of  his  last  settlement.  A  good  birth 
settlement  is  shewn  in  the  appellant  parish,  and  there  is 
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also  imperfect  evidence  of  a  subsequent  settlement  by  ap»         1843. 
prenticeship.     The  adjudication,  therefore,  of  the  birth 
settlement  is  supported  by  the  evidence;  and,  even  if  there    '"^  vf 
were  complete  evidence  of  the  subsequent  settlement,  this  ^^  ^^wo^^^ 
would  not  invalidate  the  order  of  removal,  for  the  justices 
may  not  have  believed  the  latter  evidence. 

2.  It  is  said  that  the  execution  of  the  indenture  of  ap- 
prenticeship is  admitted  so  as  to  dispense  with  proof  of  it 
by  the  appellants.  But  by  whom  is  it  admitted  ?  Not  by 
any  party  to  the  appeal,  but  by  a  witness  examined  before  the 
appeal  is  instituted.  An  admission  even  by  a  party  to  a 
suit,  of  the  execution  of  an  instrument,  will  not  dispense 
with  regular  proof  of  the  execution.  This  doctrine  was 
not  shaken  in  Slatterie  v.  Pooley{a),  for  there  the  admission 
related  to  the  contents,  and  not  to  the  execution  of  the 
instrument. 

Pashiof  contr^  1.  The  examinations  are  clearly  bad, 
for  they  shew  that  the  settlement  by  birth  was  extinguished 
by  a  subsequent  settlement,  which,  as  appears  from  Rex  ▼• 
Ribcheaier{b),  would  be  in  Warrington,  where  be  slept 
during  the  last  night  of  his  apprenticeship,  for  on  the 
Saturday  night  when  he  slept  in  Latchford  the  apprentice- 
ship was  at  an  end.  In  Rex  v.  Si.  Mary,  Beverley  (c),  a 
married  woman  was  removed  to  her  maiden  settlement 
Upon  the  trial  of  an  appeal  against  the  order  of  removal, 
the  respondents  proved  the  maiden  settlement  in  the  ap- 
pellant parish,  and  also  that  the  husband  was  bom  in 
Ipswich,  where  there  are  several  parishes,  but  in  which  of 
them  did  not  appear.  It  was  held  that  the  respondents 
had  disproved  the  settlement  in  the  appellant  parish  by 
the  evidence  given  of  the  husband*s  birth  settlement,  not- 
withstanding the  uncertainty  as  to  the  exact  place  of  his 

irth. 
2.  The  appellants  were  not  called  upon  to  prove  the 

(a)  6  M.  &  W.  664.  (c)  1  B.  &  Ad.  SOI. 

lb)  9  Mail.  &  S.  135. 
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184a.        execution  of  the  indentarey  which  was  stated  in  the  ezanii- 

J^^'X^^      nations,  and  as  to  which  no  issue  was  taken  in  the  grounds 

«.  of  appeal.    The  object  of  the  recent  decisions  in  this  Court 

Inhabitanu  of  jj^,  j^g^p  j^  j^^ing  the  litigating  parishes  to  a  precise  issue, 
so  that  they  may  always  be  prepared  for  the  real  question 
to  be  tried.  The  indenture  is  not  traversed  in  the  grounds 
of  appeal,  and  is  therefore  admitted.  [^Coleridge  J.  How 
can  you  narrow  your  proof  by  your  own  grounds  of  ap- 
peal ?  Suppose  the  appellants  had  said  in  their  grounds, 
**  We  deny  the  birth  settlement  on  which  you,  the  respond- 
ents, rely,  but  we  admit  the  apprenticeship  settlement, 
which  is  in  our  favour."]  In  Reg.  v.  St.  John's,  Margate{a), 
the  grounds  of  appeal  objected,  to  a  settlement  by  appren- 
ticeship, that  the  premium  had  been  paid  by  the  parish 
officers,  and  that  the  statutory  requisitions  in  such  a  case 
bad  not  been  complied  with,  and  it  was  held  that  the  exe- 
cution of  the  indenture  was  admitted.  Lord  Denman  Ci. 
observed  in  his  judgment  in  that  case,  **  Where  particular 
facts  are  specified  and  disputed,  all  other  facts  alleged  in 
the  examination  are  admitted.'*  It  must  be  remembered 
also  that  the  appellants  would  have  to  pay  the  costs  occa- 
sioned by  any  unnecessary  traverse.  Suppose  the  grounds 
of  appeal  had  in  terms  proceeded  thus,  **  The  appellants 
admit  the  pauper  was  bound  apprentice  as  alleged  in  the 
examinations,  but  the  pauper  during  the  term  resided  out  of 
the  appellant  parish,  so  that  there  is  no  settlement  there  by 
apprenticeship.*'  That  would  be  a  good  ground  of  appeal, 
and  would  narrow  the  issue,  so  as  to  dispense  with  proof 
of  the  indenture ;  if  not,  the  appellants  must  always  traverse 
everything*  [Coleridge  J.  The  respondents  must  send  all 
the  examinations,  whether  they  rely  upon  them  or  not,  and 
they  have  no  replication  to  the  grounds  of  appeal.]  The 
examinations  are  the  grounds  on  which  the  respondents 
rely,  and  they  are  as  much  bound  by  them  as  a  party  is  by 
the  contents  of  an  affidavit  which  he  uses:   Brickett  v. 

(a)  1  Q.  B.  952;  S. C.  4  P.  &  D.  663. 
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Hul$e{a).     Slaiterie  v.  Pooley{b)  was  recognised  io  ffoo-        1843. 

ard  V.  Smith  (c).  v-rv^u/ 

^  The  QuBEN 

Lord  Dbnman  C.  J.— I  have  no  doubt  whatever  on  the  In»>«>Wiant»  of 
.  Latcbfoao. 

first  point.     The  respondents  were  certainly  entitled  to  go 

into  proof  of  their  case.  If  any  settlement  is  stated  they 
may  prove  it«  The  examinations  may  state  several  settle- 
ments. We  cannot  tell  which  the  removing  justices  be- 
lieved and  acted  on ;  the  respondents  may  prove  any  one 
of  the  settlements* 

With  regard  to  the  point  made  as  to  the  admission,  I 
must  own  that  I  am  not  quite  satisfied  with  what  has  been 
done,  for  I  think  the  appellants  may  have  been  led  to  sup«- 
pose  that  the  only  question  on  the  apprenticeship  would 
be  as  to  the  residence.  I  should  have  liked  the  case  much 
better  if  the  appellants  bad  been  told  that  the  respondents 
did  not  mean  to  admit  the  indenture.  Still  I  cannot  say 
the  respondents  were  bound  to  give  such  a  notice.  If  the 
statements  in  the  examinations  and  grounds  of  appeal  had 
been  made  in  conversation  between  the  attornies  for  the 
contending^ parishesj  there  might  have  been  good  ground 
for  postponing  the  trial  to  prevent  surprise.  But  as  the 
act  requires  merely  that  the  examinations  and  grounds  of 
appeal  should  be  sent  on  either  side,  I  think  it  is  suflicient 
for  the  respondents  to  prove  any  settlement  that  appears  in 
their  examinations,  and  that,  if  the  appellants  rely  on  any 
other  settlement,  they  make  it  their  own  case,  and  must 
prove  it  in  the  ordinary  way. 

Williams  J«<-*I  am  quite  of  the  same  opinion  as  to  the 
first  point. 

As  to  the  second  point,  I  think  it  a  perversion  of  terms 
to  call  the  examinations  an  admission  by  the  respondents. 
They  have  no  resemblance  to  an  admission.  This  Court 
requires  that  all  the  examinations  should  be  sent    The 

(a)  7  A.  &  £.  454;  S.  C.  S  N.  &  P.  436. 

(»)  6  M.  &  W.  664.  (c)  3  M.  &  G.  t54. 
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1843.        respondents  may  have  taken  the  pauper  before  the  justices 

j^X^^      *"  order  that  he  might  prove  the  birth  settlement  and  no- 

V.  thing  more,  and  all  the  rest  of  his  evidence  may  have  been 

^TCHTOM^^  eitracted  from  him  by  the  justices.  If  the  respondento  are 
not  only  to  send,  but  also  to  be  bound  by  all  the  examina- 
tions, the  statements  of  a  witness  over  whom  a  party  has  no 
control  would  be  assimilated  to  a  statement  by  himself. 
If  the  appellants  meant  to  rely  on  the  settlement  by  appren- 
ticeship, they  should  have  been  prepared  to  prove  their 
case.  The  respondents  certainly  have  not  admitted  any 
part  of  the  case  set  up  against  them.  Even  if  the  exami- 
nation is  to  be  taken  as  their  language,  it  means  no  more 
than  this,  **  We  will  give  evidence  of  a  birth  settlement, 
andj  if  we  fail  in  that  settlement,  we  will  try  another.*' 

CoLEBiDOB  J. — ^The  first  question  is,  whether  the  re- 
spondents were  entitled  to* go  into  their  case  of  a  birth  set- 
tlement. The  examinations  contain  good  evidence  of  a  birth 
settlement.  The  answer  therefore  to  the  first  question  would 
be  simple,  if  the  examinations  stopped  there.  But  it  is 
said  that  they  go  on  to  disclose  a  settlement  by  apprentice- 
ship, and  so  to  extinguish  the  birth  settlement.  But  the 
justices  have  removed  upon  the  birth  settlement.  Are  the 
respondents  then  to  be  precluded  from  supporting  the  very 
settlement  on  which  the  justices  have  removed  ?  The  in- 
denture might  not  have  been  properly  stamped,  or  there 
might  have  been  some  informality  with  respect  to  the  pre- 
mium. I  think,  therefore,  the  respondents  were  properly 
allowed  to  go  into  their  case  of  birth  settlement. 

As  to  the  second  point  I  have  no  doubt  whatever.  I  am 
desirous  that  the  statute,  which  requires  the  examinations 
and  grounds  of  appeal  to  be  communicated  on  either  side, 
should  be  carried  out  with  the  utmost  good  faith :  but  we 
should  not  go  beyond  this.  The  respondents  must  send 
all  their  examinations,  whether  they  make  for  or  against 
them,  but  by  doing  so  they  do  not  admit  any  thing.  The 
appellants  by  their  grounds  of  appeal  may,  as  against  them- 
selves, admit  any  part  of  the  examinations,  and,  by  doing 
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8o,  cannot  compel  the  respondents  to  admit,  and  say  ''  you        i843. 

shtiH  dispute  nothing  which  we  have  not  disputed/'    If  the 

appellants  could  force  their  own  admission  on  the  respond* 

cuts,  the  appellants  would  in  a  case  like  the  present,  if  they  Inhabitanw^of 

knew  there  was  something  wrong  about  the  indenture, merely 

have  to  take  issue  on  the  residence  only  in  order  to  get  out 

of  proving  what  they  knew  they  could  not  prove.  * 

WiGHTMAN  J. — I  am  of  the  same  opinion.  The  ques- 
tion whether  there  is  enough  on  the  face  of  the  examina- 
tions to  let  the  respondents  into  proof  of  their  case  is  too 
clear  for  argument.  But  it  is  said  the  examinations  contain 
the  statement  of  another  settlement,  which  is  destructive 
of  the  birth  settlement,  and  that  by  sending  such  a  state- 
ment the  appellants  have  admitted  its  truth. '  But  this  state- 
ment is  no  averment  of  the  respondents.  They  may  have 
relied  on  the  birth  settlement  exclusively,  and  the  pauper 
may  have  gone  on  to  give  evidence  of  that  which  they  them- 
selves cared  nothing  about.  It  is  too  much  to  say,  because 
the  respondents  send  all  the  examinations,  as  they  are  bound 
to  do,  that  therefore  they  admit  them  all  to  be  true,  and  are 
estopped  from  contradicting  them. 

Pashley  then  applied  to  the  Court  simply  to  discharge 
the  rule  for  quashing  the  order  of  sessions,  and  to  confirm 
the  order  of  sessions,  observiug  that  the  first  mentioned  form 
of  judgment  would  leave  each  party  to  pay  his  own  costs. 

Lord  Dbnman  C.  J. — ^The  statute  5  Geo.  2,  c.  19,  s.  2, 
enacts  that  no  certiorari  shall  be  allowed  to  remove  any 
judgment  of  quarter  sessions,  **  unless  the  party  or  parties 
prosecuting  such  certiorari,  before  the  allowance  thereof, 
shall  enter  into  a  recognisance,  &c.  with  condition  to  pro- 
secute the  same  at  his  or  their  own  costs  and  charges,  with 
eflfect,  &c.,  and  to  pay  the  party  or  parties  in  whose  favour 
and  for  whose  benefit  such  judgment  or  order  was  given  or 
made,  within  one  month  after  the  said  judgment  or  order 
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1843.        sball  be  confiroed,  their  full  costs  and  charges,  to  be  taied 

^"^^^^^      according  to  the  course  of  the  court  where  sach  judgments 

^  or  orders  shall  be  confirmed."    All  we  have  to  do  is  to 

Inhabitanu  of  cJischarse  the  rule  for  quashioe  the  order  of  sessions.    That 
Lajcbyobo.    .  °  . 

is  the  form  of  our  judgment,  the  effect  is,  that  the  order  of 

sessions  is  confirmed,  and  the  appellants  who  have  brought 

it  up  have  to  pay  the  costs.    Those  who  bring  up  orders 

of  sessions  should  bear  in  mind  that  they  do  so  at  the  peril 

of  paying  costs. 

Rule  discharged. 


The  QuEEK  V.  Rose  (a). 
By  Stat.  ^9e6  g^ 
Will.  4,  c.  SO,  UN   appeal  by  H.  P.  Powys  against  a  rate  made  in 

"eyor  o^^the"^  November,  1843,  by  the  defendant,  as  surveyor  of  the 
highways  is  highways  in  the  parish  of  Whitchurch,  in  the  counties  of 
make  a  rate  on  Oxford  and  Berks,  in  which  rate  the  appellant  was  rated 

all  property      (inter  alia)  for  *•  woodland  48/.,'*  the  sessions  amended  the 

uable  to  he 

rated  to  the      rate  by  Striking  out  the  above  item,  subject  to  the  opinion 

relief  of  the      ^f  j|,i,  q^^^  „„„  ^y^^  following  case : 

poor,  ••  pro-  ^  ® 

▼ided  that  the      The  appellant  from  the  year  1838,  up  to  and  at  the  time 

also^extend  to  ^^  ^^^  making  of  the  rate  appealed  against,  was  the  occu- 
Buch  woods,  pier  of  certain  timber  woods  within  the  parish  of  Whit- 
quarries  of       church,  the  same  not  being  saleable  underwood  within  the 

•tone,  or  other  intent  and  meaning  of  the  act  of  the  43  £/tz.,  and  being 
hereditaments,  ...  ,.  ^,  .  ^  ^^ 

as  have  here-    property  which,  at  the  time  of  the  passmg  of  stat.  5  ol  o 

T^^rated'  ^*''*  "*'  ^'  ^'  *"^  *'®^  *^  ^**®  ^'"^  ^^  making  of  the  said 
to  the  high-  rate,  was  not  liable  to  be  rated  and  assessed  to  the  relief  of 
"^^HM  on  a  ^^^  poor.  From  the  year  1809,  down  to  and  including  the 
cmestion  as  to  jear  iQ  which  the  said  act  of  5  &  6  Will.  4,  c.  50,  was 
certain  woods   passed,  the  said  timber  woods  had  not  been  rated  to  the 

in  a  parish  to   highways  of  the  said  parish  of  Whitchurch.     Since  the 

the  highway  ^  . 

rate,  that  the    passing  of  that  statute,  the  appellant,  as  surveyor  of  the 

aUv  rated"""     l^'g^ways  under  the  said  last  mentioned  statute^  for  the  year 

meant "  usa- 

S?tpdl«  W  O*^""*^  «  Tria.  T.r«,  18M  (Jaw.  5). 

parishT 
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1840,  rated  himself  in  respect  of  the  said  timber  woods, 
and  paid  such  rate. 

Timber  woods  of  a  similar  description  to  those  occupied 
by  the  appellant  have  always  been  rated  to  the  repairs  of 
the  highways  in  the  majority  of  the  parishes  in  the  county 
and  neighbourhood,  but  in  some  they  have  not  been  so 
rated  since  the  year  1809- 

It  was  admitted  that,  if  the  appellant  was  rateable  in 
respect  of  the  woods  in  question,  the  amount  of  the  rate 
was  fair,  and  the  only  question  between  the  appellant  and 
the  respondent  was,  whether  the  appellant  was  rateable  in 
respect  of  such  timber  woods. 

If  the  Court  shall  be  of  opinion  that  the  appellant  was 
so  rateable,  the  order  of  sessions  to  be  quashed.  If  the 
Court  shall  be  of  opinion  that  the  appellant  was  not  bo 
rateable,  then  the  order  of  sessions  to  be  confirmed. 

Walesby  appeared  to  support  the  order  of  sessions,  but 
the  Court  called  upon 

Keating  and  Phinn  contrd.  The  question  turns  upon 
the  meaning  of  the  27th  and  3Sd  sections  of  the  Highway 
Act,  sUt.  5  8c  6  WiU.  4,  c.  50.  The  27th  section  enacts, 
**  that  a  rate  shall  be  made,  &c.  by  the  surveyor  upon  all 
property  now  liable  to  be  rated  and  assessed  to  the  relief 
of  the  poor;  provided  that  the  same  rate  shall  also  extend 
to  such  woods,  mines  and  quarries  of  stone,  or  other  here- 
ditaments, as  have  heretofore  been  tuually  rated  to  the  high- 
ways/' The  SSd  section  enacts,  **  that  when  property,  or 
the  owner  or  occupier  in  respect  thereof,  has,  previous  to 
the  passing  of  thi»  act,  been  legally  exempt  from  the  per- 
formance of  statute  duty,  or  from  the  payment  of  any  com- 
position in  lieu  thereof,  or  of  highway  rate,  the  said  pro- 
perty, and  the  owners  and  oceupters  thereof,  shall  be  exempt 
from  the  rate  hereby  imposed."  It  appears  that  the  woods 
in  question  have  been  ^*  usually  rated"  to  the  highways  in 
the  majority  of  the  parishes  in  the  county  and  neighbour- 
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1843.        hood.     If«  therefore,  the  words  ''  usually  rated"  refer  to 
J^^^(^      the  usage  in  the  county  or  neighbourhood,  the  appellant  is 
9.  brought  within  the  £7th  section  of  the  Highway  Act ;  and 

B^>*  he  cannot  bring  himself  within  the  exemption  of  the  SSd 
section,  for  by  stat  13  Geo.  3,  c.  78,  s.  34,  all  occupiers  of 
woods  were  liable  to  the  highway  rate,  and  stat.  34  Geo.  S, 
c.  74,  s.  4,  regulates  their  proportion  of  statute  duty*  The 
woods  in  question  therefore  appear,  on  reference  to  the  last 
mentioned  statutes,  to  have  been  '*  usually  rated*'  throughout 
the  whole  kingdom,  and  not  merely  throughout  that  par- 
ticular neighbourhood,  if  the  words  '*  usually  rated  "  are  to 
be  read  as  **  rateable,"  which  they  may  well  be.  [Paiteson 
J.  Otherwise  woods  planted  after  the  passing  of  the  act, 
or  newly  imported  trees  might  not  be  rateable.]  So  that  if 
''  usually  rated*'  refer,  as  it  must  do,  to  the  time  of  the 
passing  of  the  act,  it  may  happen  that  in  time  no.  woods 
will  be  rateable  unless  the  words  apply  to  the  species  of 
wood,  which  would  still  include  trees  not  previously 
planted  in  the  particular  parish.  It  will  be  contended  for 
the  appellant,  that  the  word  "  usually"  is  to  be  limited  by 
the  usage  of  this  particular  parish.  But  it  seems  very  im- 
probable that  it  was  intended  to  make  the  law,  which  was 
uniform  throughout  the  whole  kingdom  up  to  the  passing 
of  the  Highway  Act,  thenceforth  vary  according  to  the  par- 
ticular practice  of  individual  parishes,  so  that  wheresoever, 
in  any  particular  parish,  either  from  accident  or  from  the 
circumstance  that  it  has  been  unnecessary  to  enforce  such 
a  contribution,  owners  of  woods  happen  not  to  have  been 
rated  to  the  highways  for  some  years  past,  there  they  are  to 
enjoy  a  legal  exemption  for  ever  afterwards.  The  case 
states  that  these  woods  have  not  been  rated  since  the  year 
1809;  perhaps  this  may  be  explained  by  the  circumstance 
that  Aubrey  v.  Fisher {a)^  in  which  a  question  was  raised 
with  respect  to  the  liability  of  young  beech  trees  to  the 
poor  rate,  was  decided  in  that  year;  and  in  many  parishes 
afterwards  the  highway  rates  were  framed  from  the  poor 
rate. 

(a)  10  East,  446. 
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Walesby  contrd  was  stopped  by  the  Court. 

Lord  Denman  C.  J. — We  are  called  upon  to  construe 
the  27th  section  of  the  Highway  Act,  and  I  much  fear  that 
we  cannot  construe  it  satisfactorily.  The  language  of  the 
section  may  appear  to  assume  that  there  were,  at  the  time 
of  the  passing  the  act,  particular  woods  which  were  not 
rated  to  the  highways,  whereas  by  a  former  act.  all  woods 
were  rateable.  I  think  we  should  take  the  words  ^'  usually 
rated'*  to  mean  ''usually  rated'*  in  each  particular  parish. 
In  this  sense  it  appears  from  the  case  that  the  woods  in 
question  have  not  been  usually  rated,  and  the  appellant 
therefore  is  not  liable.  I  do  not  come  to  this  conclusion 
with  any  satisfaction,  but  the  words  of  the  statute  will  bear 
our  construction,  and  it  is  one  of  no  very  difficult  applica^^ 
tion  in  practice. 

Pattbson  J.  concurred. 

Williams  J. — For  the  appellant  it  is  proposed  to  read 
the  word  ''rated"  as  "rateable."  I  think  it  ought  not  to 
be  so  read ;  and,  if  we  read  it  as  actually  rated,  the  usage 
will  be  best  ascertained  by  reference  to  the  practice  of  the 
particular  parish. 

CoLBBiDGE  J. — I  agree  with  the  rest  of  the  Court, 
though  not  without  doubt.  But  on  the  whole,  as  we  cannot 
arrive  at  a  very  satisfactory  conclusion,  I  think  we  should 
adopt  that  construction  which  is,  at  all  events,  a  literal  con- 
struction, and  the  least  difficult  of  application. 

Order  of  Sessions  confirmed. 


vou  I. — D.M. 
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The  Queen  t;.  The  Inhabitants  of  Leeds, 
(Washton  v.  Leeds  (a).) 

biisban?and     ^^  appeal  against  an  order  of  two  justices  for  the  removal 

wife  are  living  of  Lydia  Morgan  and  her  four  children^  two  of  them  being 

the  husband      above  the  age  of  nurture,  from  the  township  of  Leeds  to 

m^nrthe  wTfe  ^^^  ^o^wship  of  Washton,  both  in  the  county  of  York,  the 

cannot  be  re-    sessions  quashed  the  order,  subject  to  the  opinion  of  this 

SSn'°i  Court  on  the  followmg  case :~ 

ment,  unless         The   examinations,  on  which)  the  order  was  founded, 

her  consent  ^i      r  n 

appears  upon     ^^^^  ^^  followmg : 

the  esamina-        ««  Borough   of  Leeds,   in   the  county  of  York. — The 

2.  The  6rat  examination  of  John  Morgan,  of  Leeds,  taken  upoa  oath, 

exammaaon,  g^^^  touching  the  place  of  his  lawful  settlement,  who  saitb 
on  which  an  °  '^ 

order  for  the      as  follows  : — 

wife^and  chH-  ** '  '  ^^^^  *  ^^^®»  called  Lydia,  whose  maiden  name  was 
dren  to  her  Lydia  Miller ;  I  have  four  children  (6),  8ic.  &c. ;  all  of 
ilement  was      ^hom  are  unemancipated,  and  never  gained  settlements  for 

founded,  was    themselves,  &c«;  I  am  now  living,  residing  and  inliabiting 

theexamina-         .  ,  •  ,        -^  ,      i  ..  , 

tion  of  her       ^ith    my    said   wife  and   children,  m,   and  we   are  now 

husband.    It    actually  chargeable  to,  the  township  of  Leeds.     I  never 

purported  by  •'  ®  '  ^        ^ 

Its  heading  to    gained  a  settlement  in  my  own  right;  my  father  and  mother 

liave  been 

taken  '<  touch-  M  I^^cided  in  Trinity  Term,  1844  (June  3). 

ing  the  place  {b)  Two  of  the  children  were  above  the  age  of  nurture. 

of  hu  lawful 

settlement,"  and  stated  that  no  such  settlement  could  be  ascertained ;  the  succeeding 

examinations  of  other  witnesses  purported,  by  their  respective  headings,  to  have  bc^n 

taken  "at  the  time,  place,  and  in  the  manner  aforesaid." 

On  an  objection,  that  an  inquiry,  which  appeared  by  the  heading  of  the  first  examina- 
tion to  relate  to  the  htuband*$  settlement,  could  not  justify  the  removal  of  such  children 
as  were  above  the  age  of  nurture  to  the  maiden  settlement  of  the  wife: — 

Heldy  that  the  heading  sufficiently  shewed  jurisdiction  to  make  the  order,  as  an  in- 
quiry into  the  husband's  settlement  was  the  foundation  of  the  proceedings,  for,  until  it 
appeared  that  his  settlement  could  not  be  ascertained,  the  wife's  settlement  was  imma- 
terial, and,  when  it  did  so  appear,  the  rest  of  the  inquiry  followed  as  of  course. 

3.  The  examination  of  a  pauper  stated  that  his  parents  had  no  settlement,  and  that  he 
did  not  know  the  place  of  his  birth,  though  he  had  made  search  to  ascertain  it;  and 
the  examination  of  another  witness  also  stated  that  search  bad  been  made  by  bim  for  the 
same  purpose,  but  without  effect. 

Heldj  1.  That  the  particulars  of  the  search  need  not  be  stated. 

S.  That  the  pauper's  children  above  the  age  of  nurture  might  be  removed  to  the 
wife's  maiden  settlement,  without  negativing  his  having  been  born  in  Scotland  or  Ireland, 
&c.  so  as  to  shew  that  they  were  not  removable  to  those  countries  under  staL  3  &  4 
W'dL  4,  c.  40,  s.  «. 
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were  called  James  Morgan  and  Ellen  Morgan ;  I  never 

heard  where  they  were  married.     They  neither  of  them    ,-    ^ 

•^  .  -^  The  QuBEK 

ever  gained  settlements  in  England,  or  had  any  place  of  o. 

settlement  in  England  to  my  knowledge  or  belief,  either  ^°^lbm«?  ^ 
derivative  or  acquired ;  I  never  knew  the  place  of  my 
birth,  though  I  have  made  diligent  search  and  enquiry  to 
ascertain  it ;  my  father  died  about  twenty-four  years  ago, 
and  my  mother  about  eight  years ;  I  am  now  aged  thirty- 
two  years.  In  the  month  of  October  last  I  assisted  George 
Smith  in  endeavouring  to  discover  my  place  of  settlement, 
and  inquiry  after  the  place  of  settlement,  if  any,  of  my 
father  and  mother ;  and  we  inquired  of  all  persons  and 
searched  in  all  likely  places  to  find  a  place  of  settlement  for 
me,  and  I  believe  I  never  had  any.  /  hereby  consent  and 
agree  that  my  said  wife  and  children  shall,  without  me,  be 
removed  to  the  township  of  Washton,  that  being  the  last 
place  of  her  maiden  settlement  at  and  immediately  before 
my  intermarriage  with  her  ;  and  I  pray  that  such  removal 
may  be  forthwith  ordered  and  made  according  to  law.' 

"  The  examination  of  Lydia  Morgan,  taken  upon  oath  at 
the  time,  place  and  in  the  manner  aforesaid ;  who  says  as 
follows : — 

'' '  I  am  the  wife  of  the  above-named  John  Morgan  ;  T 
never  gained  a  settlement  for  myself;  I  am  now  aged 
thirty-two  years,  the  lawful  daughter  of  the  undermentioned 
John  Miller.* 

**  The  examination  of  John  Miller,  taken  upon  oath,  at 
the  time,  place  and  in  manner  aforesaid,  who  says  : — 

**  *  The  above-named  Lydia  Morgan  is  my  daughter,  and 
was  bora  in  lawful  wedlock.  She  is  my  daughter  by  my 
present  wife.'  [Miller  then  went  on  to  state  that  his  own 
settlement,  a  derivative  one,  was  in  Washton.] 

"  The  examination  of  George  Smith,  one  of  the  overseers 
of  the  poor  of  the  township  of  Leeds,  in  the  said  borough, 
taken  upon  oath,  &c.,  touching  the  last  place  of  the  legal 
settlement  of  John  Morgan  and  Lydia,  his  wife,  and  their 
children,  who  saith,  as  follows : — 

X  2 


306  CASES  IN  THE  QUEEN's  BENCH, 

1843.  *'  *  '  have,  together  with  the  said  John  Morgan,  made 

^^^^^'■^^      diligent  search  and  inquiry  with  the  object  of  discovering 

The  Queen    gnj  ascertaining  whether  the  said  John  Morgan  hath  any 

Inhabitants  of  legal  settlement ;  and  I  have  not  been  able  to  discover  or 

^^^^        ascertain  that  the  said  John  Morgan  bath,  either  by  his  own 

act,  or  the  act  of  his  parents  or  their  ancestors,  or  other- 

wise,  acquired  any  settlement,  or,  if  any  such  settlement 

have  been  acquired,  I  verily  believe  it  is  not  known,  and 

cannot  in  any  manner  be  ascertained.'" 

The  following  were  the  grounds  of  appeal  on  which  the 
appellants  relied : — 

1.  That  the  examinations  do  not  shew  that  any  search  or 
inquiry  has  been  made  by  the  overseers  of  the  poor  of  the 
township  of  Leeds,  or  by  any  of  them,  or  by  any  person  or 
persons  on  their  behalf,  or  by  any  person  or  persons  what- 
ever, to  ascertain  whether  the  said  John  Morgan  is  a  person 
born  in  Scotland,  or  Ireland,  or  in  the  Isle  of  Man,  or 
Scilly,  or  in  either  of  the  Isles  of  Jersey  or  Guernsey." 

2.  ''  That  the  examinations  do  not  shew  in  what  places 
or  in  what  manner  John  Morgan  and  George  Smith 
searched  for  a  place  of  settlement  in  England  of  John 
Morgan,  or  that  they,  or  either  of  them,  searched  in  those 
places  in  England  in  which  John  Morgan  and  his  parents 
had  resided,  or  that  they  or  either  of  them  made  a  proper 
or  sufficient  search." 

3.  *'  That,  although  the  examinations  shew  that  Lydia 
Morgan  and  her  said  children  were  living  with  her  said 
husband  in  the  township  of  Leeds  at  the  time  when  the 
examinations  were  taken,  yet  it  does  not  appear  on  the 
examinations  that  the  pauper  Lydia  Morgan  consented  to 
be  removed  to  the  township  of  Washton,  or  consented  to 
be  removed  at  all  without  her  husband." 

4.  **  That  the  examinations  are  informal,  insufficient  and 
bad  in  respect  of  other  matters  besides  those  to  which  the 
preceding  grounds  of  appeal  relate  ;  and  that  the  examina- 
tions do  not  shew  a  good  and  sufficient  cause  for  the 
removal  of  the  paupers  from  the  township  of  Leeds  to  the 
township  of  Washton." 
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5.  ''That  the  examinations,  whereon  the  order  of  removal 
was  made,  were  not  duly  taken  by  the  two  justices  by  whom 
the  order  of  removal  was  made/'  «• 

When  the  appeal  came  on  to  be  heard,  the  appellants  Leeds. 
insisted  that  the  examinations  were  insufficient  to  warrant 
the  order,  on  the  third  ground  of  appeal  above  stated ;  they 
also  claimed  a  right  to  insist,  under  the  fourth  and  fifth 
grounds,  that  the  order  ought  to  be  quashed,  inasmuch  as 
it  appeared,  on  looking  at  the  examinations,  including  the 
headings  thereof,  that  the  examinations  of  John  Morgan, 
Lydia  Morgan^  and  John  Miller^  were  not  taken  in  the 
matter  to  which  the  order  relates,  and  that  the  remaining 
examinations  were  insufficient  to  support  the  said  order. 

On  the  objections  taken  under  the  third,  fourth  and  fifth 
grounds  of  appeal,  the  Recorder  quashed  the  order,  subject 
to  the  opinion  of  the  Court  of  Queen's  Bench. 

The  appellants  also  insisted  that  the  examinations  were 
insufficient  to  warrant  the  order,  on  the  first  and  second 
grounds  above  stated.  The  Recorder  expressed  an  opinion 
against  these  objections,  but  gave  leave  to  the  appellants 
to  include  those  other  grounds  in  the  case. 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion 
that  all  the  objections  so  taken  by  the  appellants  ought  to 
have  been  overruled,  then  the  order  of  sessions  to  be 
quashed,  and  the  order  of  removal  to  be  affirmed.  If  the 
Court  shall  think  the  objections,  or  any  of  them,  fatal  to 
the  order  of  removal,  then  the  order  of  removal  to  stand 
quashed,  and  the  order  of  sessions  to  be  affirmed. 

Bliss  and  Stapleton  in  support  of  the  order  of  ses- 
sions (cr). 

22.  Hall  and  Pashley  contrs^. 

Cur.  adv.  vult. 

(a)  Before  Lord  Denman  C.  J.,  Patteson,  Williams  and  Wightman  Jt., 
in  Easter  Term,  1844  (April  20). 


The  QuESir 
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1843.  Lord  Denman  C.  J.,  on  a  subsequent  day  (a)»  after  ob- 

serving that  a  question  had  been  raised  in  this  case  as  to 
the  authority  of  Rex  v.  Eltham  (b),  said  it  was  not  neces- 
^"^^^Lm?  ^^  ^^^y  *°  consider  that  question,  as  it  did  not  appear  that  the 
wife  had  consented  to  the  separation. 

R.  Hall  afterwards  applied  to  have  so  much  of  the  order 
of  sessions  quashed  as  relate  to  the  children  above  the  age 
of  nurture. 

Cur.  adv.  vult. 

Lord  Dbnman  C.J.  now  delivered  the  judgment  of  the 
Court  as  follows:— In  this  case  the  order  of  sessions  was 
confirmed  on  the  single  ground  that  the  wife  had  not  con- 
sented to  be  removed  without  her  husband,  and  that  at 
all  events  such  consent  was  necessary  to  a  valid  removal* 
assuming  that  it  would  be  valid  under  any  circumstances. 
The  Court  did  not  then  recollect  that  this  ground  of  de- 
cision does  not  apply  to  two  of  the  children*  who  are  above 
the  age  of  nurture :  as  to  them  it  becomes  necessary  to 
consider  the  other  points  of  the  case. 

One  of  them  arises  upon  the  examinations  of  the  father 
and  mother  and  one  Miller,  which  it  is  said  were  taken,  as 
appears  by  the  heading  ''  touching  the  lawful  settlement 
of  the  father,"  whereas  the  order  of  removal  is  of  the 
wife  and  children*  to  the  wife's  maiden  settlement*  and  the 
examinations  should  have  been  headed  accordingly.  We 
think  that  this  point  is  not  tenable.  An  inquiry  into  the 
father's  settlement  was  necessary  in  this  case*  and  was  the 
foundation  of  the  proceedings*  for*  until  it  appeared  that 
his  settlement  could  not  be  discovered*  the  wife's  settlement 
was  immaterial,  and*  when  it  did  so  appear,  the  rest  of  the 
inquiry  followed  as  of  course.  The  heading  of  an  exami- 
nation may  doubtless  be  important  with  regard  to  an  in- 
dictment for  perjury*  and  for  the  purpose  of  shewing  that  it 
was  taken  in  a  matter  in  which  the  justices  had  jurisdiction. 

(a)  May  lOlh*  1844.  (6)  5  East*  113. 
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Here  the  heading  sufficiently  shews  jurisdiction,  and  it  is         |84S. 
true  so  far  as  it  goes,  for  there  was  an  inquiry  touching  the    J^"^^ 
settlement  of  the  father,  but  there  was  also  a  further  inquiry  «. 

arising  out  of  the  first  inquiry,  which  is  not  noticed  in  the  Inhabitants  of 
heading.  If  that  further  inquiry  had  been  unconnected 
with  the  first,  the  case  would  have  been  very  different,  but, 
as  it  is,  we  think  it  to  have  so  naturally  arisen  out  of  that 
first  inquiry,  that  we  must  hold  the  examination  to  have 
been  sufficiently  taken  and  headed. 

The  second  point  is  also  untenable.  It  appears  from 
the  examinations  that  diligent  inquiries  were  made  to  ascer- 
tain the  father's  settlement:  the  precise  nature  of  those 
inquiries  need  not  be  stated.  Then  it  is  said  that  the  exa- 
minations do  not  negative  the  father's  having  beenJx)rn  in 
Scotland  or  Ireland,  or  Scilly,  Guernsey  or  Jersey.  Hie 
answer  is,  that  they  shew  it  is  not  known  where  he  was 
born.  It  is  obviously  impossible  to  negative  his  birth  in 
the  places  mentioned,  except  by  shewing  where  he  was 
born.  It  would  be  absurd  to  require  a  search  in  every 
town  and  village  in  Scotland,  Ireland,  &c.;  and,  even  if  such 
search  were  made,  the  result  would  be  anything  but  cer- 
tain. The  same  answer  applies  as  to  the  supposed  neces- 
sity for  searching  every  parish  register  in  England. 

We  are  therefore  of  opinion  that  the  order  of  removal  is 
good,  and  ought  to  have  been  confirmed,  so  far  as  regards 
the  two  children  above  the  age  of  nurture,  and  that  to  that 
extent  the  order  of  sessions  ought  to  be  quashed,  but  to 
remain  confirmed  as  regards  the  wife  and  the  other  children, 
and  the  rule  of  this  Court  must  be  amended  accordingly. 

Order  of  Sessions  quashed  as  to  part,  and  confirmed 
as  to  the  residue  accordingly  (a). 

(a)  See  the  next  case. 
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The  Queen  0.  The  Inhabitants  of  YELVERTOFT(a). 

In  the  exiuni-   Qn  appeal  to  the  Northamptonshire  Quarter    Sessions 
nations  on  .       "^  "^  "^  ▼>  1 

which  an  order  against  an  order  for  the  removal  of  Charles  Page,  the 

the^removaUf  y^^^g^"^'  ^^'^  *^^"  ^**®  parish  or  township  of  Blabj,  in 
a  pauper  from  Leicestershire,  to  the  parish  or  township  of  Yeivertoft,  in 
Leicesterehire  Northamptonshire,  the  sessions  confirmed  the  order,  sub- 
to  a  parish  in  ject  to  the  opinion  of  this  Court  upon  the  following  case : 
shire,  as  being  Two  justices,  by  their  order,  dated  14th  October,  1843, 
Replace  of  removed  Charles  Page,  jun.,  together  with  his  wife  and 
ex  parte  ma-  their  four  children,  from  Blaby,  in  the  county  of  Leicester, 
^^s^bd^er""  *®  Yelvertoft,  in  the  county  of  Northampton.    The  exami- 

stated,  "  I  am  nations,  so  far  as  they  were  material  to  this  case,  were  as 
upwards  of        ^  ,, 
sixty-four  follows : 

years,  and  First,  the  examination  of  the  pauper  to  the  effect  that  he 

was  bom  in  ... 

London,  I  be-  had  gained  no  settlement  in  his  own  right. 

^**2  W  no  Second.  Charles  Page,  senior.  "  I  believe  I  am  upwards 
objection  to  of  sixty-four  years  of  age,  and  was  born,  I  believe,  in  Lon- 
nalionsThat  ^®°'  ^"*  ^"  ^^^^  parish  I  never  heard.  I  was  brought  up 
they  did  not  by  my  grandfather  at  Yelvertoft,  in  the  county  of  North- 
shew  any  in-  ^  .  1  r  1  1  t^ 
auiry  into  the  ampton,  from  about  the  age  of  two  and  a  half  years,  and 

derivative  set-  never  saw  my  parents  above  three  or  four  times  afterwards, 
parte paternft.    and  don't  know  where  they  belonged.     I  have  never  done 
any  act  to  gain  a  settlement  in  my  own  right.     I  was  mar- 
ried at  Yelvertoft  church,  &c.,  to  Catherine  York,  single 
woman,  by  whom  £  had  six  children,  &c." 

Third.  Thomas  York.  '*  My  daughter,  Catherine  (the  wife 
of  Page  senior),  was  bom  at  Yelvertoft,  Sec.** 

The  grounds  of  appeal  were,  first,  that  the  said  order 
and  examinations,  whereon  the  same  were  founded,  and  the 
notice  thereof,  are  informal  and  bad  on  the  face  of  them, 
because  the  pauper,  Charles  Page  the  younger,  appears  in 
and  by  the  said  examinations  to  be  removed  to  his  deriva- 
tive settlement  ex  parte  matem&,  while  it  does  not  appear 
that  any  due  examination  or  inquiry  has  been  made  to 

(a)  Decided  in  Hilary  Term,  1846  (Jan.  SS> 
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ascertain  that  the  pauper  had  no  derivative  settlement  ex        1843. 
parte  paternft,  but,  on  the  contrary  thereof,  Charles  Page    -,.    ^ 
the  elder,  the  father  of  the  pauper,  states  his  belief  that  he,  v. 

Charies  Page  the  elder,  was  born  in  London,  and  no  primA  YBSiRTOF? 
facie  evidence  was  given  that  he  was  not  there  born,  or 
that  he  acquired  no  birth  settlement  thereby. 

The  sessions  held  that  the  examinations  were  sufficient 
in  respect  of  the  objections  taken  on  the  first  ground  of 
appeal.  The  sessions  confirmed  the  said  order,  subject  to 
the  opinion  of  the  Court  of  Queen's  Bench. 

£.  Macaulay  and  Simpson  in  support  of  the  order  of 
sessions.  It  is  objected  that  the  pauper  could  not  be  re- 
moved to  his  maternal  settlement  until  it  had  been  ascer- 
tained that  he  had  no  paternal  settlement.  But  a  prim& 
facie  case  is  always  made  out  by  the  proof  of  any  settle- 
ment whatever,  and  it  is  for  the  parish  in  which  such  a 
settlement  is  proved  to  get  rid  of  it,  by  shewing  it  to  be 
superseded  by  some  other  settlement.  In  Rex  v.  St,  Mary, 
Beverley  (a),  a  wife  was  removed  to  her  maiden  settlement, 
and  on  appeal  it  appeared  that  her  husband  was  born  in 
Ipswich,  where  there  are  several  parishes,  but  in  which  of 
them  did  not  appear,  and  it  was  held  that  the  order  of 
removal  was  bad.  But  there  the  prim&  facie  case  was 
rebutted,  for  it  appeared  that  the  wife  had  a  settlement  in 
right  of  her  husband,  although  it  did  not  appear  in  what 
parish.  Here  there  is  no  evidence  whatever  that  the  pau- 
per's father  had  uny  settlement.  The  father  states  his  own 
belief  that  he  was  bom  in  London,  and  that  is  all.  If  it 
be  said  that  such  a  statement  rendered  it  necessary  to  in- 
quire in  what  parish  in  London  the  pauper  was  born,  the 
answer  is,  that  it  would  be  quite  futile  to  inquire  through- 
out London  where  an  old  man  of  sixty  was  bom.  On 
removal  of  a  wife,  it  is  enough  in  the  first  instance  to  prove 
her  maiden  settlement :  Rex  v.  Ryton  (6),  Rex  v.  Woods-- 

(a)  1  6.  &Ad.  201.  (6)  Cald.  39. 
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1843.       ford  (a).  Hex  v.  Ediiore^b),  Rex  v.  Harbtrton{c\  Rex  v. 
r^^^       fVesterham  (d).     Even  if  it  had  been  clear  tkat  ihe  father 
V.  had  been   born  somewhere  io  London^  be   might  have 

YelveiitoU  *^^°  ^^'^ '°  '®"*®  extra-parochial  place.  The  appelUots 
must  contend  that  there  is  a  presumption  of  law  that 
every  man  has  a  setUement.  If  that  were  so,  there  never 
could  be  a  good  removal  to  a  birth  settlement,  without 
inquiring  into  the  settlement  of  the  father^  and,  after  ascer- 
taining that  the  father  had  a  birth  settlement,  it  would  be 
necessary  to  go  oa  and  shew  that  he  had  no  derivative  set- 
tlement from  the  grandfather,  and  the  inquiry  would  be 
interminable.  The  recent  case  of  Reg,  v.  Leeds  (e)  is  an 
authority  to  shew  that  a  prim&  facie  case  will  support  aa 
order  of  removal.  In  Rex  v.  St.  Mary,  Leicester  (f),  it 
was  held  that,  as  against  the  birth  settlement  relied  upon  by 
the  respondents,  proof  of  the  mother's  maiden  settlement 
was  sufiScient  to  invalidate  the  order.  Lord  Denman  C.J. 
observed  in  that  case,  ^*  My  first  impression  was  that,  upon  the 
authority  of  the  rule  laid  down  in  Rex  v.  St.  Matthew,  Betknai 
Green{g),  it  was  incumbent  upon  the  appellants  to  prove 
either  the  father's  settlement,  or  that  inquiries  had  been 
made  as  to  bis  settlement,  and  that  none  had  been  fonnd ; 
neither  of  which  has  been  done.  But  the  respondents  rely 
upon  the  birth  settlement.  If  the  father  had  a  settlement 
in  the  same  place  they  should  have  shewn  it;  but  they  rely 
upon  the  prim&  facie  case  of  the  birth.  That  is  good  till 
a  settlement  by  parentage  be  shewn.  Here  that  is  shewn 
by  proof  of  the  mother's  settlement  It  is  argued  that  the 
mother's  settlement  cannot  be  taken  to  be  that  of  the  child 
till  the  fact  of  the  father's  settlement  is  disproved ;  but  that 
is  not  so  here,  because  the  mother's  is  good  as  against  a 
settlement."  Rex  v.  St.  Matthew,  Betknai  Green  (g),  there 
cited,  may  be  relied  on  by  the  appellants,  on  account  of 

(a)  Cald.  !236.  (e)  The  preceding  case* 

(6)  Cald.  371.  (/)  3  A.  &  £.  644;  5.  C.  6  N. 

(c)  IS  East,  311.  &  M.  215. 

(rf)  Bolt,  108.  (g)  Bur.  S.  C.  484. 
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the  dictum  of  WUmoi  J.,  ''  That  the  child's  settlement  1843. 

follows  that  of  its  father,  if  the  father's  can  be  found ;  and  ^"^X"**^ 

that  no  recourse  shall  be  had  to  the  mother's  settlement  9. 

till  that  of  the  father  can  be  traced  no  further."    The  above  I»habitRnts  of 
.  Yblvertoft. 

dictum,  however,  is  no  authority  for  the  appellants,  for  it 

clearly  applies  to  the  priority  of  settlements  inter  se  when 

ascertained* 

J.  HUdyard  contri.  An  order  of  removal  cannot  be 
made  except  to  the  last  legal  settlement  of  a  pauper,  and 
it  must  always  adjudicate  upon  such  settlement.  Re$  v. 
St.  Mary,  Beverley  (a)f  is  a  distinct  authority  for  the  appel- 
lants ;  the  husband  in  that  case  might  have  been  born  in 
an  extra-parochial  part  of  Ipswich,  and  yet  it  was  held  that 
evidence  of  his  having  been  born  somewhere  in  that  city 
was  sufficient  to  supersede  the  maiden  settlement  of  the 
wife.  In  Seg.  v.  Leeds{b),  the  examinations  stated  that 
diligent  search  bad  been  made  for  the  husband's  place  of 
settlement;  here  it  does  not  appear  that  any  inquiry  has. 
been  made  whatever. 

Lord  Dbnman  C.  J. — I  think  that  Hex  v.  HarbertoH(e) 
ought  to  govern  this  case,  for  there  the  Court  said  that  evi- 
dence of  the  wife's  settlement  was  prim&  facie  sufficient, 
and  that  it  lay  upon  the  appellants  to  rebut  it,  by  giving 
evidence  of  the  husband's  settlement  in  a  different  parish* 
In  Reg.  V.  Leeds  {b)  it  appears  to  have  been  taken  for 
granted  that  some  inquiry  into  the  place  of  the  husband's 
settlement  was  necessary,  and  the  sessions  merely  put  to 
as  the  question  whether  there  had  been  sufficient  inquiry, 
and  this  Court  in  effect  did  rnerely  what  amounts  to  saying, 
**  as  you  put  the  question,  we  will  answer  it ;  the  inquiry 
was  sufficient."  In  Res  v.  St.  Mary,  Leicester  {d),  the 
mother's  maiden  settlement  prevailed  against  the  birth  set- 
tlement.  In  Rex  V.  St.  Mary,  Beverky{a\  there  was  proof 

{fl\  1  6.  &  Ad.  201.  (c)  13  East,  311. 

(6)  Hie  piecediDg  case.  {d)  •  A.  &  £.  644;  5.  C.  5  N.  &  M.  215. 
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of  the  husband's  settlement,  which  rebutted  the  prim&  facie 
case  of  maiden  settlement.     Rex  v.  Harbertan{a)  does  not 
V.  support  the  doctrine  that  a  removing  parish  is  bound  to 

^Yelvbrtopt  ^  inquire  into  and  negative  the  husband's  settlement  before 
recourse  can  be  had  to  the  viife's.  It  is  of  course  always 
desirable  that  a  parish,  before  it  removes  to  one  settlement, 
should  inquire  whether  there  is  not  some  settlement  of  a 
higher  nature,  for  otherwise,  if  their  order  is  appealed 
against,  they  may  fail.  But  in  this  case  there  is  no  evidence 
at  all  of  the  husband's  settlement.  The  propriety  of  in- 
quiry must  always  be  considered  with  reference  to  its  value 
and  the  chance  of  obtaining  information.  The  mere  cir- 
cumstance of  an  old  man  saying  he  believes  he  was  bom  in 
London,  does  not  raise  any  case  for  inquiry  whatever. 

Patteson  J. — This  case  is  not  distinguishable  from 
Rex  V.  Harberton  (a).  There  it  was  distinctly  laid  down 
that  the  removal  to  the  wife's  maiden  settlement  was  prim& 
facie  suflScient,  and  that  the  onus  was  on  the  appellants  to 
shew  that  the  husband  had  a  settlement.  It  is  very  true 
that,  where  it  appears  that  the  pauper's  father  has  a  settle- 
ment, it  would  be  necessary  to  make  some  inquiry  as  to  the 
place  of  it.  Rex  v.  St.  Mary,  Beverley  (b),  was  a  case  of 
that  kind;  and  so  in  this  case,  if  it  had  appeared  that  the 
pauper's  father  was  born  in  some  parish  in  London,  the 
inquiry  might  have  been  followed  out 

Coleridge  J. — A  mere  hearsay  statement,  that  the 
pauper's  father  was  born  in  London,  does  not  make  it 
necessary  to  institute  an  inquiry  as  to  the  place  of  his  birth 
throughout  all  the  parishes  of  London. 

Order  of  Sessions  confirmed. 
(a)  13  East,  311.  (6)  1  B.  &  Ad.  SOI. 
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Marshall  aod  another.  Assignees  of  Toms,  a  Bankrupt, 
V.  Lamb  (a). 

Assumpsit  for  money  bad  and  received  to  the  use  of  in  order  that 

the  plaintiffs,  as  assignees,  and  on  an  account  stated.  "houid^coosti- 

Pleas :  1.  Non  assumpsit.  tuce  a  frauda- 

2.  That  the  plaintiffs  were  not  assignees  of  the  bankrupt.  en"ce^htj"not 

Replication,  joining  issue  on  the  above  pleas.  oeces&ary  that 

The  cause  was  tried  before  Maule  J.,  at  the  Liverpool  ghould  have 

Summer  Assises,  1842.    The  action  was  brought  to  recover  intended  to 

beoent  the 
the  sum  of  717/.*  paid  on  the  25th  August,  1841,  by  the  creditor  to 

bankrupt  to  the  defendant,  under  the  following  circum-  ^b<^°>(he 

stances :  By  indenture  of  the  12th  of  June,  1840,  to  which  made,  or  that 

the  bankrupt,  his  wife,  his  sister,  and  the  defendant  were  gh^uM  have 

parties,  reciting  that  on  the  marriage  of  the  bankrupt  the  derived  benefit 

sum  of  2000/.  three  per  cent.  Reduced  Bank  Annuities  pavment. 

was  settled  upon  trust  to  pay  the  dividends  to  his  wife  for      Therefore 
,       ,.-  ,  .  ,  ,  whereabank- 

ber  life,  to  her  separate  use,  with  power  to  her  to  appoint  rupt,  who  to- 

the  same  to  her  husband  in  case  he  should  survive  her,  and,  ^ts  wifrhad 

after  the  death  of  the  bankrupt  and  his  wife,  upon  certain  joined  in  mort- 

trusts  for  the  bene6t  of  the  issue  of  the  marriage,  with  a  fooT^a  sum  of 

general  power  of  appointment  in  the  wife  in  the  event  of  2000/.  in  the 

-  ..  -  .  ,  .  .  ,  t       .       1  »       •  three  per  cent. 

a  failure  of  issue;  and  reciting  that  the  bankrupts  sister  Reduced  An- 

was  possessed  of  a  cottage  for  a  term  of  years,  and  also  n"*^*®^,  settled 

that  the  bankrupt  was  possessed  of  a  policy  of  insurance,  use  of  the 

effected  on  his  own  life,  on  the   1st  of  June,  1840,  for  the  r^^^r^Jf^^ 

aum  of  700/.,  and  that  it  had  been  agreed  that  the  defend-  pointing  to 

ant  should  lend  700/.  to  the  bankrupt  on  the  security  of  the  f^,.  ^f^  ^^^  ^^ 

premises;  the  bankrupt's  wife  appointed  and  assigned  the  their  children 

dividends  on  the  said  stock  during  the  joint  lives  of  herself  paid  off  the  ' 

creditor  :— 
Htldj  that 
(a)  Decided  in  Trin.  Vac.  last  (Jane  29).  this  was  a 

fraudulent 

preference,  althongh  the  object  of  the  payment  was  to  redeem  the  stock  and  benefit  the 

bankrupt's  own  family. 

A  fiat  in  bankruptcy  is  sufficiently  proved  by  proving  it  to  have  been  signed  by  a 

Master  in  Chancery,  without  also  proving  his  authority  from  the  Chancellor  to  sign  fiats, 

under  stat.  1  &  2  WilL  4,  c.  56,  s.  12. 
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184S.  and  busband  to  the  defendant,  and  also  tbe  capital  sum  of 
2000/.,  in  the  event  of  the  general  power  of  appointment 
arising  by  reason  of  the  failure  of  issue^  and  the  bankrupt 
also  assigned  his  contingent  interest  in  tbe  dividends,  as  a 
security  for  the  said  loan.  By  tbe  same  deed  the  bankrupt 
also  assigned  his  policy  of  insurance^  and  his  sister  assigned 
the  above  mentioned  cottage  as  a  security  for  the  said  sum 
of  700/.  Proviso  for  re-assignment,  on  the  bankrupt  re- 
paying tbe  700/.  on  the  l^h  December  then  next,  and 
covenant  by  tbe  bankrupt  to  pay  on  that  day. 

A  fiat  bad  been  issued  against  the  bankrupt  on  tbe 
S5tb  August,  1841,  upon  an  act  of  bankruptcy  committed 
on  tbe  18tb  of  the  same  month.  On  the  same  day  on  which 
the  fiat  issued,  the  bankrupt  went  to  the  defendant  and  re- 
paid the  defendant  the  loan  of  700/.,  with  a  further  sum  of 
]?/•  for  interest.  The  defendant  was  at  first  unwilling  to 
receive  the  payment,  on  account  of  his  not  having  any  ready 
investment  for  the  money.  The  above  sum' of  717/.  was 
claimed  back  by  the  assignees,  as  having  been  paid  to  the 
defendant  by  way  of  fraudulent  preference.  It  was  con- 
tended for  the  defendant,  that  there  was  no  fraudulent  pre- 
ference in  the  case,  as  the  bankrupt  did  not  intend  to  prefer 
or  benefit  tbe  defendant  by  the  payment,  but  to  benefit 
himself  and  his  family,  by  redeeming  the  trust  fund.  The 
learned  judge  was  of  opinion  that  the  payment  was  a 
fraudulent  preference.  The  fiat  put  in  evidence  was  proved 
to  have  been  signed  by  Master  Wingfield.  It  was  objected 
that  this  document  wa3  inadmissible,  because  it  bad  not 
also  been  proved  that  the  Master  had  authority  from  the 
Lord  Chancellor  to  issue  tbe  fiat,  under  stat.  1  8c  2  1Fi7/.4, 
^.  56,  s.  12,  which  provides  that  it  shall  be  lawful  for  tbe 
Lord  Chancellor,  "  and  each  of  the  Masters  of  the  Court 
of  Chancery,  acting  under  any  appointment  by  the  Lord 
Chancellor,  to  be  given  for  that  purpose,  &c.,  to  issue  his 
fiat  under  his  hand."  It  was  proved  that  Master  Wing- 
field  had  frequently  signed  other  fiats.  The  learned  judge 
overruled  the  objection.    Verdict  for  tbe  plaintiff. 
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A  rule  nisi  having  been  obtained  in  the  following  term         1843. 
for  a  new  trial  on  the  above  objections, 

Martin  and  Atherton  shewed  cause  {a).  The  proof  that 
Master  Wingfield  had  frequently  signed  fiats  was  sufficient 
evidence  that  he  had  been  duly  appointed  for  that  purpose. 
Even  on  an  indictment  for  perjury  before  a  surrogate  in 
the  Ecclesiastical  Court,  the  fact  of  the  person  who  admi- 
nistered the  oaths  having  acted  as  surrogate  is  sufficient 
evidence  of  his  appointment  and  his  authority  to  administer 
the  oath :  Rex  v.  Verebt  (&).  They  referred  also  to  stat. 
«  &  S  Will.  4,  c.  1 14,  s.  9. 

£.  The  payment  was  a  fraudulent  preference,  although 
it  was  not  intended  to  benefit  the  defendant.  The  validity 
of  the  payment  depends  upon  the  mind  of  the  payer.  In 
Hallv.  Taylor  (c),  a  bankrupt  gave  information  through  a 
third  person  to  the  defendant  his  creditor,  which  induced 
the  creditor  to  issue  execution,  and  it  was  held  that  the  ex- 
ecution, though  bon&  fide  as  far  as  the  creditor  was  con- 
cerned, was  notwithstanding  invalid  as  a  fraudulent  pre- 
ference. In  Turquand  V.  Fanderplank  {d),  Alderson  B. 
observed,  that  the  case  of  a  payment  by  way  of  fraudulent 
preference  is  left  to  be  dealt  with  under  stat.  6  Geo.  4, 
c.  16,  s.  116,  and  that  it  is  not  affected  by  stat.  2  &  5  Vict. 
c.  29*  Wherever  therefore  a  payment  is  made  voluntarily 
and  in  contemplation  of  bankruptcy,  it  is  a  fraudulent  pre- 
ference. The  policy  of  the  bankrupt  law  is,  that  the  dis- 
tribution of  the  estate  of  an  insolvent  trader  should  be 
entrusted  to  certain  accredited  functionaries,  and  it  may  be 
on  this  principle  that  the  assignment  of  a  trader's  effects 
for  the  benefit  of  all  his  creditors  is  made  an  act  of  bank- 
ruptcy, though  of  course  in  such  case  there  is  no  preference 
of  any  particular  creditor.  It  may  be  said  that  the  trans- 
action was  a  mere  redemption  of  a  pledge ;  but  the  pledge, 

(a)  In  Trio.  Vac.  last  (June  S6),         (fi)  3  Camp.  438. 
before  LordJOeiimaaC.  J.,  Palteum         (r)  7  M.  &  W.  353. 
and  Wmiam  Js.  (d)  10  M.  A  W.  180. 

VOL.1.— D.M.  y 
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it  must  be  remembered,  was  not  of  the  bankrupts  own 
property,  so  that  the  assignees  have  not  the  mortgaged  pro- 
perty in  lieu  of  the  money  paid.  No  point  was  made  at 
the  trial  with  respect  to  the  bankrupt's  interest  in  the  trust 
fund  and  his  life  policy  being  also  the  subject-matter  of  the 
pledge. 


Knowhs  and  Crompton  contrsk.  It  is  not  disputed  that 
the  fiat  was  proved  to  have  been  signed  by  a  Master  in 
Chancery,  and  Rex  v.  Vereht  (a)  is  an  authority  merely  to 
shew  that  the  acting  as  such  Master  is  evidence  of  being 
so.  But  this  is  not  the  case  of  a  public  officer,  acting  iu 
his  well  known  and  ordinary  character,  but  acting  under  a 
special  and  occasional  authority.  There  is  no  such  public 
officer  as  a  Master  acting  as  Lord  Chancellor. 

2.  If  this  was  a  fraudulent  preference,  no  ntortgagee  or 
pawnee,  however  bon^  fide  his  conduct,  will  ever  be  safe 
in  accepting  repayment  of  a  loan.  The  defendant  was 
obliged,  on  tender  of  the  money,  to  give  up  the  deeds,  and, 
if  he  had  refused,  the  Court  of  Chancery  would  have  com- 
pelled him  to  do  so.  To  constitute  a  fraudulent  preference, 
there  must  be  an  intention  to  benefit  the  particular  creditor, 
and  this  is  assumed  in  Harman  v.  Fishar  {b).  In  this  case 
the  defendant  got  no  benefit  from  the  payment,  for  he  gave 
up  his  lien  upon  property  which  afforded  ample  security 
for  the  loan.  The  very  case  of  a  creditor  having  a  lien  on 
the  title  deeds  of  a  bankrupt,  which  he  refuses  to  deliver 
up  except  on  payment  of  his  debt,  is  put,  in  Mavar  v. 
Croome{c\  as  a  case  in  which  the  payment  has  always  been 
esteemed  valid  as  against  any  claim  on  the  part  of  the 
assignees.  In  Thompson  v.  Beatson{d)^  defendants,  who 
had  a  lien  on  C.'s  ship,  received  from  C,  then  lying  in 
prison,  the  balance  due  to  them  on  account  of  disburse- 
ments made  on  the  ship,  and  they  then  delivered  the  ship's 
papers  to  C     C.  became  a  bankrupt  a  fortnight  after  this 


(a)  3  Camp.  438. 
(A)  Cowp.  117. 


(c)  1  BiDg.  963. 
{d)  1  Bing.  145. 
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payment.  The  Court  held  the  payment  good,  and  said  i843. 
that  the  assignees  could  not  divest  the  defendants  of  the 
money,  which  they  might  have  secured  to  themselves  by 
retaining  the  ship  in  their  possession.  Belcher  v.  JonHs  {a) 
and  Abbott  v.  Fomfret(b),  shew  that  the  fraudulent  prefer- 
ence must  move  directly  by  way  of  benefit  to  the  creditor 
preferred.  In  the  former  case,  the  partner  of  a  banking 
firm  about  to  stop  payment  gave  information  of  the  fact, 
in  order  that  his  father-in-law  might  draw  his  balance  out 
of  the  bank,  but  desired  that  information  might  not  be  given 
to  a  Mr.  DavieSf  who  was  a  shareholder  in  the  Phoenix 
Insurance  Company,  which  also  banked  with  the  firm. 
The  information,  however,  did  reach  two  directors  of  the 
Phoenix  Company,  and  the  company's  balance  was  drawn 
out  in  consequence.  It  was  held  that  there  was  no  fraudu- 
lent preference  of  the  insurance  company,  as  it  was  not 
the  intention  that  the  information  given  should  be  of  use  to 
that  company.  So  in  Abbott  v.  Pom/ret  (b\  Tindal  C.  J. 
observed  in  his  judgment,  *^  This  is  the  first  time  we  have 
heard  of  a  fraudulent  preference  of  one,  accompanied  by 
payment  to  another.  A  fraudulent  preference  in  general 
proceeds  from  motives  arising  from  consanguinity  or  friend- 
ship, or  other  reasons  inducing  a  payment  to  a  particular 
creditor,  in  derogation  of  the  rights  of  the  general  body  of 
claimants.  But  it  is  contended  here  that,  if  the  preference 
be  for  A.,  and  the  money  finds  it  way  to  the  hands  of  B., 
the  assignees  may  sue  J3.  That  would  be  carrying  the 
doctrine  of  fraudulent  preference  to  an  alarming  extent." 
So  here,  the  preference  being  to  the  bankrupt's  wife  and 
family,  it  is  contended  that  the  assignees  may  sue  the  de- 
fendant, to  whom  the  bankrupt  intended  no  preference. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court  as  follows :— ^The  plaintiffs  were  assignees  of  abank- 

(a)  2  M.  &  W.  S5a  {b)  1  Bing.  N.  C.  469. 


320  CASES  IN  THE  QUEEN's  BENCH, 

1843.  ruptj  who  had  ^borrowed  700/.  from  defendaDty  ou  a  mort- 
gage of  his  wife's  estate,  and  also  his  sister's^  and  a  policy 
of  insurance  belonging  to  the  bankrupt,  and  covenanted  to 
repay  the  money  with  interest  at  a  day  long  past.  When 
he  was  in  desperate  circumstances,  and  in  contemplation 
of  bankruptcy^  and  after  he  had  committed  an  act  of  bank- 
ruptcy, he  took  the  money  to  defendant,  who  at  first  declined 
to  receive  it,  but,  on  being  paid  the  then  accruing  half  year's 
interest,  accepted  the  money,  and  gave  the  bankrupt  the  title 
deeds  and  the  policy.  The  assignees  sought  to  recover 
this  money,  as  paid  after  an  act  of  bankruptcy,  and  not 
protected  by  the  statutes  6  Geo.  4,  c.  16,  s.  8£,  and  2  &  S 
Vict,  c.  29,  s.  1,  because  it  was  a  payment  by  way  of  frau- 
dulent preference;  the  learned  judge  thought  them  entitled 
to  a  verdict ;  and  the  propriety  of  his  decision  has  been 
argued  before  us. 

Plaintiffs'  counsel  contended  that  all  which  is  required 
to.  constitute  a  fraudulent  preference  is  found  in  these  cir- 
cumstances : — the  undisputed  contemplation  of  approach- 
ing bankruptcy,  the  subtraction  of  his  money  from  the  fund 
to  be  distributed  among  his  creditors,  the  voluntary  selec- 
tion of  one  of  these  creditors,  without  pressure  or  appli- 
cation on  his  part.  And  though  the  object  was  admitted 
to  be  a  direct  benefit  to  bankrupt,  his  wife  and  sister,  and 
the  creditor  was  in  nowise  benefited,  as  he  gave  up  the 
deeds  on  receiving  the  money,  yet  he  was  the  party  pre' 
fened  at  the  expense  of  the  estate,  and  the  ulterior  object 
can  make  no  difference  iu  the  application  of  the  law. 

On  the  other  hand,  the  language  of  the  exceptions  in  the 
Bankrupt  Acts  was  said  to  confine  their  operation  to  cases 
where  a  personal  bene^t  to  the  preferred  creditor  is  in- 
tended. Reliance  was  placed  on  some  expressions  of  Lord 
Abinger  C.  B.,  and  the  Court  of  Exchequer,  in  Turquand 
V.  Vanderplank{a). 

We  cannot  relieve  ourselves  from  a  sense  of  the  great 
diflSculty  that  surrounds  this  question,  but  upon  considera- 

(a)  10  M.  &  W.  180. 
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tion,  we  adhere  to  the  opinion  expressed  by  the  learned  1843. 
judge  on  the  trial.  If  the  property  in  mortgage  had  be* 
longed  to  the  bankrupt,  the  payment  by  him  would  not 
have  been  a  fraudulent  preference,  because  the  assignees 
would  have  had  the  mortgaged  property,  and  it  is  indiffer- 
ent to  them  whether  they  have  the  property  free  from  the 
mortgage  (supposing  it  to  exceed  in  value  the  amount  of 
the  mortgage),  or  the  property  subject  to  the  mortgage 
and  the  amount  of  the  mortgage  money  in  cash ;  but  here 
the  property,  except  the  policy,  belonged  to  others.  Yet 
the  defendant  was  a  creditor  of  the  bankrupt,  because  the 
money  was  lent  to  him,  and  he  covenanted  to  repay  it, 
the  payment  therefore  was  emphatically  a  payment  of  the 
bankrupt's  debt,  in  order  to  release  the  property  of  his 
friends,  which  they  had  mortgaged  for  his  benefit ;  the  de- 
fendant therefore  did  receive  twenty  shillings  in  the  pound 
out  of  the  bankrupt's  estate,  to  the  prejudice  of  other  cre- 
ditors, although  it  was  no  benefit  to  him,  for  he  would  have 
been  as  well  off  if  he  had  kept  the  mortgage  deeds. 

Suppose  the  bankrupt  had  borrowed  money  from  the 
defendant  on  the  joint  and  several  note  of  himself  and  a 
perfectly  sufficient  and  solvent  surety,  and  had  voluntarily 
and  in  contemplation  of  bankruptcy  paid  off  the  note  in 
order  to  relieve  the  surety,  the  defendant  (the  lender)  would 
derive  no  benefit,  for  the  solvent  surety  would  be  as  good 
to  hina  as  money,  yet  would  not  this  be  a  fraudulent  pre- 
ference? In  that  as  in  the  present  case,  it  seems  to  us 
that  the  creditor  (quoad  the  bankrupt's  estate)  is  preferred; 
he  receives  out  of  that  estate  twenty  shillings  in  the  pound, 
whereas  the  other  creditors  do  not,  and  he  is  preferred 
fraudulently  quoad  the  bankrupt's  intention.  And  though 
the  motive  for  giving  that  preference  was  ultimate  advan- 
tage to  himself  and  his  own  family,  and  not  to  the  creditor, 
we  think  the  preference  fraudulent  and  the  payment  void. 

There  was  another  objection,  which  I  rather  think  we 
disposed  of  in  the  course  of  the  argument,  namely,  that  the 
Master  who  signed  the  fiat  was  not  shewn  to  have  the  Lord 
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^J®^-         Chancellor's  authority  to  sign  fiats.     We  think  the  case  on 
Mabsball     ^^^^  point  is  quite  within  the  rule,  that  a  person  acting  as 
a  public  officer  must  be  taken  to  have  been  authorised  so 
to  act. 

Rule  discharged. 


Lambe. 


Friday^ 
Nov,Z. 

A  warrant  of 
attorney  at- 
tested as  fol- 
lows: ''signed, 
sealed,  and  de- 
livered by  the 
above-named 
A.  B,  in  the 
presence  of 
me,  the  attor^ 
ney  expressly 
named  by  him, 
and  acting  at 
his  request, 
and  by  whom 
the  above- 
written  wai^ 
rant  of  attor- 
ney was  read 
over,  and  the 
nature  and 
eflfect  thereof 
explained  to 
the  said  A.  B. 
before  the 
execution 
thereof  by 
him,"  and 
subscribed 
merely  with 
the  name  of 
the  attorney, 
Held,  not 
sufficient,  with 
reference  to 
Stat  Ihayict. 
c.  1 10,  s.  9. 


EvERARD  and  another  v.  Poppleton  and  another. 

jt.  F.  ELLIS  moved  for  a  rule  to  shew  cause  why  an 
order  of  Wightman  J.,  setting  aside  a  warrant  of  attorney, 
judgment  thereon,  and  all  subsequent  proceedings,  on  the 
ground  of  the  attestations  to  the  said  warrant  of  attorney 
not  being  in  compliance  with  stat.  1  &  2  Vict,  c.  1 10,  s.  9^ 
should  not  be  rescinded. 

The  attestations  in  question  were  as  follows,  '^  Signed, 
sealed  and  delivered  by  the  above-named  George  Charles 
Poppleton,  in  the  presence  of  us,  of  whom  the  said  John 
Hope  Shaw  is  the  attorney  expressly  named  by  him,  and 
acting  at  his  request,  and  by  whom  the  above  written 
warrant  of  attorney  was  read  over,  and  the  nature  and 
effect  thereof  explained  to  the  said  George  Charles  Popple- 
ton, before  the  execution  thereof  by  him."  Then  followed 
the  name  and  description  of  Mr.  Shaw,  and  the  name  of 
another  attesting  witness. 

The  attestation  by  another  attorney  to  the  execution  of 
the  other  defendant  was  in  the  same  form. 

The  gth  section  of  the  statute  enacts,  that  "  no  warrant 
of  attorney  to  confess  judgment  in  any  personal  action,  or 
cognovit  actionem,  given  by  any  person,  shall  be  of  any 
force,  unless  there  shall  be  present  some  attorney  of  one 
of  the  superior  Courts  on  behalf  of  such  person,  expressly 
named  by  him  and  attending  at  bis  request,  to  inform  him 
of  the  nature  and  effect  of  such  warrant  or  cognovit,  before 
the  same  is  executed;  which  attorney  shall  subscribe  his 
name  as  a  witness   to    the  due  execution    thereof,  and 
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thereby  declare  himself  to  be  attorney  for  the  person  exe-         1843. 
cuting  the  same,  and  state  that  he  subscribes  as  such  at-     ^T^^^^ 
torney.''     In  this  case  the  attestation  shews  that  the  de«  «. 

fendant  had  the  full  protection  which  the  statute  intended  P^'pI'Eton. 
him  to  have;  although  it  is  not  stated  that  the  attorney 
subscribed  as  attorney,  it  is  stated  that  he  was  '' expressly 
named  by  the  defendant,  and  acting  at  his  request.^'  In 
Elkington  v.  Holland  (a),  where  the  attestation  was  not 
near  so  full  as  in  this  case,  Parke  B.  doubted  whether  it 
was  not  sufficient,  observing,  that  "  the  act  of  parliament 
does  not  state  the  precise  terms  that  are  to  be  used,  but 
merely  the  substance."  In  Poole  v.  Hobbs{p\  Coleridge  J. 
held  an  attestation  bad  which  described  the  attorney  of  de- 
fendant as  "  named  by  him  and  attending  at  his  request." 
fiut  there  the  attestation  did  not  state  that  the  attorney 
was  **  acting*  for  the  defendant,  and  Coleridge  J.  seems 
subsequently,  in  Knight  v.  Hasty {c),  to  have  quali6ed  his 
opinions  on  this  subject.  In  Hibbert  v.  Barton{d)^  the  at- 
testation, which  was  held  bad,  viz.  "  witnessed  by  me,  TF. 
P.  as  the  attorney  of  the  said  A.  B.,  attending  at  the  exe- 
cution hereof  at  his  request,  and  expressly  named  by  him," 
fell  short  of  the  attestation  in  this  case,,  for  there  it  was 
"witnessed  as  attorney,"  and  not  "acting  as  attorney." 

Lord  Denman  C.  J. — I  think  we  should  follow  Poole 
V.  Hobbs{c).  The  question  whether  words  equivalent  to 
those  in  the  statute  may  be  used,  does  not  seem  to  arise 
here,  for  the  word  "  acting,"  in  this  case  does  not  seem  to 
carry  it  further  than  the  word  **  attending"  in  Poole  v. 
Hobbs{c). 

Williams  J,  concurred. 

CoLBBiDOB  J. —  I   do  not   upon   consideration    think 

(a)  9  M.  &  W.  659.  (c)  19  Law  J.,  Q.  B.  (N.  S.)  293. 

(h)  8  Dowl.  P.  C.  113.  (rf)  10  M.  h  W,  678. 
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1843.        Poole  «•  Hobh${a)  wrong,  nor  did  I  mean  to  recede  from  it 
in  Knight  ▼.  Ha$ty{b). 

WiGHTMAN  J.  concurred. 

Rule  refused. 

(a)  8  DowL  P.O.  818.  {b)  12  Law  J.,  Q.  B.  (N.  S.)  993. 


The  QoEBN  V.  The  Inhabitants  of  the  Township  of 
Nc^tAh.  Adderbury  East. 

Sen" '""  Indictment  for  non-repair  of  a  bridge.  The  first 
charging  a        count  stated,  that  on  the  22d  of  Decemberi   1841,  there 

a^prescnpdv^  ^^''  *"^  ^^^^  *'™®  ^^  ^'°^®  whereof  the  memory  of  man  is 
liability  to  re-  not  to  the  contrary  there  hath  been,  and  continually  hitherto 
Sfe'declara-^'    there  hath  been,  and  still  is,  a  certain  common  and  public 

tions  of  an  in-  bridge  over  the  river  Cherwell,  commonly  called  "  Nell 
habitant  are       _  .  *^     „  ,   .  ,   .    •        •  -  t  •   t. 

admissible        Bridge,     lymg  and  bemg  m  a  certam  common  hignwayy 

^nshV^  for  ^^'  ^^^  ""  ^^^  ''^^e  subjects,  &c.  on  foot,  and  with  their 
he  is  a  party  coaches,  horses,  carts  and  carriages,  upon  and  over  the  said 
whethe7rated '  bridge  to  go,  return,  pass  and  repass,  ride  and  labour,  at 
or  not,  and  their  free  will  and  pleasure ;  and  that  one  part  :)f  the  said 
compelled  to  bridge  lies  and  is  situate  in  the  township  of  Adderbury 
attend  as  a       g^st,  in  the  county  of  Oxford,  and  the  other  part  of  the 

An  indict-  said  bridge  lies  and  is  situate  in  the  parish  of  Aynho,  in 
ment  stoted  ^j^^  county  of  Northampton,  and  that  the  said  part  of  the 
whereof,  &c.  said  bridge  which  lies  and  is  situate  in  the  township  of 
beetTand  still  Adderbury  East,  in  the  parish  of  Adderbury  aforesaid,  in  the 
is  an  ancient 

bridge,  that  one  part  of  it  was  in  township  A.  and  the  other  in  parish  B^i  that  the  part 
in  A,  was  out  of  repair,  and  that  A,  was  under  a  prescriptive  liability  to  repair. 

It  appeared  that  the  bridge  consisted  of  four  arches,  part  of  the  principal  arch  and 
the  whole  of  the  other  arches  being  in  J.,  and  that  in  1806  the  principal  arch  had  been 
widened  from  9  to  16  feet  at  the  joint  expense  of  ^.  and  B. 

HfH  that  there  was  no  misdescription  of  the  township's  liability,  as  if  the  prescriptive 
liability  to  repair  the  ancient  bridge  was  well  described,  it  was  no  answer  to  shew  that 
there  was  something  else,  which  defendants  were  not  bound  to  repair. 

And  quart,  whether  the  widening  of  the  bridge  was  any  thing  more  than  a  mode  of 
repair,  so  that  the  bridge  was  still  the  same  bridge,  and  the  prescriptive  liability  ex* 
tended  over  the  added  part  as  well  as  the  old. 
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county  of  Oxford  aforesaid*  on  tbe  £2d  of  December,  1841,  i843. 

and  continually  from  thence  until*  8cc.  was  and  yet  is  broken,  J!!^^^!C^ 

Sec.  for  want  of  needful  repair.    That  the  inhabitants  of  v. 

the  township  of  Adderbury  East  aforesaid,  from  time  Inhabitanu  of 

.  Adderbuey 

whereof.  Sec.  have  repaired  and  amended,  and  have  been        East. 

used  and  accustomed  to  repair  and  amend,  and  of  right 
ought  to  have  repaired  and  amended,  and  still  of  right  ought 
to  repair  and  amend  the  said  part  of  the  said  bridge  which 
lies  and  is  situate  in  the  said  township  of  Adderbury  East, 
in  the  parish  of  Adderbury  aforesaid*  in  the  county  of  Ox- 
ford aforesaid,  when  and  so  often  as  it  hath  been  or  shall 
be  necessary.  Sic. 

Second. count*  describing  the  bridge  as  a  horse  bridge. 

Third  count,  describing  the  bridge  as  a  foot  bridge. 

Plea :  not  guilty. 

At  the  trial  before  Parke  B.*  at  the  Summer  Assizes  for 
the  county  of  Warwick,  1842*  it  appeared  that  the  bridge* 
called  Nell  Bridge*  crossed  the  river  Cherwell ;  that  a  part 
of  the  principal  arch  of  the  bridge*  and  under  which  the 
main  stream  of  the  river  passed,«was  situate  in  the  county 
of  Northampton*  and  that  the  other  part  of  the  same  arch, 
and  all  the  rest  of  the  bridge*  viz.  three  other  small  arches, 
was  situate  in  the  township  of  Adderbury  East,  in  the 
county  of  Oxford ;  that  the  Oxfordshire  part  of  the  bridge* 
on  the  day  laid  in  the  indictment*  was  out  of  repair*  and 
that  the  township  of  Adderbury  East  had  its  own  officers, 
distinct  from  any  other  hamlet  or  township*  or  from  the 
parish  of  Adderbury.  It  further  appeared*  that  about  the 
year  1805  or  1806,  the  principal  arch  of  the  bridge,  both 
in  Oxfordshire  and  Northamptonshire*  had  been  widened 
from  nine  to  fifteen  feet*  and  that  part  of  the  expense  of 
widening  it  had  been  paid  by  the  township  of  Adderbury 
East,  and  the  rest  by  the  parish  of  Aynho. 

On  behalf  of  the  prosecution*  evidence  was  received  of 
declarations  made  by  two  persons*  the  one  a  churchwarden* 
the  other  a  surveyor  of  the  highways*  of  Adderbury  East. 
It  was  not  shewn  that  they  were  rated  to  any  rates  of  the 


The  QuEEM 


326  CASES  IN  THE  QUEEN's  BENCH, 

1843.  townsbipi  and  the  evidence  was  objected  to  on  this  ground. 
It  was  also  objected  that  the  indictment  charging  a  pre- 
9.  ~^  scriptife  liability  in  the  inhabitants  of  the  township  to 
^Am^'rbu^  repair  a  certain  common  and  public  bridge,  which  had  ex- 
£a9t.  isted  from  time  immemorial,  was  not  supported  by  the 
evidence,  inasmuch  as  a  portion  of  the  bridge,  mentioned 
in  the  indictment,  namely,  six  feet  in  width,  had  been  re- 
cently made,  and  that  for  the  repair  of  this  new  portion  of 
the  bridge  the  defendants  were  not  liable. 

The  learned  judge  declined  to  stop  the  case  upon  this 
objection  to  the  indictment,  but  gave  the  defendants  leave 
to  move  to  enter  a  verdict.  The  defendants  were  found 
guilty. 

Hayes,  in  the  following  Michaelmas  Term,  obtained  a 
rule  nisi  accordingly,  or  for  a  new  trial,  on  the  ground  that 
the  declarations  were  improperly  admitted  in  evidence. 

Sir  W.  W.  FoUett  S.  G.,  Adamt  Serjt.  and  Humfrey 
now  shewed  cause.  1.  The  declarations  by  the  oflScers  of 
the  township  were  admissible.  They  were  inhabitant 
householders  and  parties  to  the  record.  Undoubtedly  by 
statute  they  were  competent  witnesses  {a),  but,  as  they  could 
not  be  compelled  to  give  evidence,  their  declarations  were 
admissible.  On  this  point  they  referred  to  Rex  v.  TFo- 
burn (fr).  Rex  v.  Hard%D%ck{c\  Worrall  v.  Jones {d),  Mayor 
of  London  v.  Long{e).  [Patteson  J.  referred  to  Marsden 
v.  Stanjfield{f).] 

2.  There  was  no  misdescription  of  the  part  of  the  bridge 
which  the  defendants  were  liable  to  repair.  Rex  v.  Devon  (g) 
decided  that  the  inhabitants  of  a  county  are  not  liable  to 
widen  a  bridge,  and  Rex  v.  West  Riding  of  Yorkshire  (h), 
that  a  plea  alleging  the  liability  of  a  township  to  repair  a 

{a)  See  slat.  1  Ann.  st.  1,  c.  18,  ff)  7  B.  &  C.  815;  5.  C.  1  M. 

s.  13.  &  R.  669. 

(6)  10  East,  395.  (g)  4  B.  &  C.  670;  S.  C.  7  D. 

(c)  11  East,  578.  &  R.  147. 

(rf)  7  Bing.  395.  (A)  2  East,  353,  n. 

(e)   1  Campb.  23. 
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carriage  bridge*  is  not  supported  by  evidence  that  the  town-        i848. 

ship  had  enlarged  to  a  carriage  bridge  a  bridge  which  they      "^^^^^ 

had  before  been  bound  to  repair  as  a  foot  bridge.     But  v. 

even  if  a  bridge  be  widened,  the  township  would  be  still  Inhabirants  of 

liable  to  repair  the  old  part;  and  in  the  case  secondly  above        East. 

cited  it  was  expressly  stated  by  BullerJ.,  that  the  township 

continued  liable  to  repair  the  bridge  as  a  foot  bridge.    The 

prosecutor  goes  for  the  non-repair  of  the  ancient  bridge,  it 

is  immaterial  that  there  is  another  bridge  which  is  not  an« 

cient.    The  form  of  the  indictment  will  throw  no  hardship 

on  the  defendants,  by  fixing  on  them  a  liability  which  does 

Dot  attach  on  them,  for  they  may  shew  on  any  subsequent 

indictment  that  the  added  part  of  the  bridge  was  not  ancient. 

It  may  indeed  be  doubted  whether  the  widened  bridge  is 

not  still  the  same  bridge  which  the  defendants  have  been 

immemorially  bound  to  repair.    In  another  case  of  Rex  v. 

Devon  (a),  it  appeared  that  there  had  been  a  county  bridge, 

which  was  of  wood,  resting  on  stone  abutments.    The 

wooden  part  of  the  bridge  was  during  a  flood  carried  some 

distance  down  the  stream.    Part  of  the  wooden  materials 

were  afterwards,  together  with  new  materials,  formed  into 

the  upper  part  of  the  bridge,  which  was  wider  than  it  had 

been  before  the  flood.     It  was  held  that  the  bridge  was 

substantially  the  same  bridge,   and  that  the  county  was 

bound  to  repair  the  whole. 

Kelly  and  Hayes  contri.  The  admissibility  of  declara- 
tions is  an  exception  to  the  ordinary  rules  of  evidence,  and 
the  onus  is  on  the  prosecutor  to  establish  the  admissibility. 
It  should  have  been  shewn  not  only  that  the  persons,  whose 
declarations  were  admitted,  were  householders  (as  it  may 
be  assumed  they  were,  from  the  ofiices  held  by  them),  and 
that  they  were  liable  to  be  rated,  but  also  that  they  were 
actually  rated,  Rex  v.  Kindford(Jb\  for  otherwise  they  would 
not  be  liable  for  any  part  of  the  fine  which  might  become 

(a)  5  B.  &  Ad.  S8S.  {h)  2  East,  559. 
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184S.        payable  on  conviction.    [Patteson  J.  It  is  not  enongh  to 
rn^X^~^      shew  that  they  might  have  been  competent  witnesses ;  it 
v.  must  be  shewn  that  they  might  have  been  compelled  to 

^A^MM^Y  ^  give  evidence.]  Stotute  3  &  4  Vict.  c.  26,  s.  «,  enacts, 
East.  ''  that  no  churchwarden,  overseer  or  other  oiBcer,  in  and 
for  any  parish,  township  or  union,  or  any  person  rated  or 
assessed,  or  liable  to  be  rated  or  assessed  as  aforesaid  (see 
sect.  I),  shall  be  disabled  or  prevented  from  giving  evidence 
on  any  trial,  appeal  or  other  proceeding,  by  reason  only  of 
his  being  a  party  to  such  trial.  Sec.,  or  of  his  being  liable 
to  costs  in  respect  thereof,  when  he  shall  be  only  a  nominal 
party  to  such  trial,  8cc.,  and  shall  be  only  liable  to  contri- 
bute to  such  costs  in  common  with  other  the  rate  payers 
of  such  parish,  township  or  union/' 

2.  The  liability  of  the  defendants  was  not  properly  de- 
scribed in  the  indictment.  The  indictment  charges  that  the 
defendants  are  under  a  prescriptive  liability  to  repair  the 
whole  of  that  part  of  the  bridge  which  lies  in  their  town- 
ship. The  evidence  shewed  that  part  of  the  bridge  in  their 
township  was  newly  made.  The  defendants  would  not  be 
liable  for  the  part  newly  made,  but  the  county  would  be 
liable:  Rex  v.  West  Riding  of  Yorkshire  (a).  Rex  v.  Mid" 
dlesex{b)  is  also  an  authority  to  the  same  effect.  There 
the  trustees  of  a  turnpike  road  had  constructed  a  wooden 
foot  bridge  along  the  outside  of,  and  fixed  to,  the  parapet 
of  a  carriage  bridge,  which  J,  B.  was  bound  to  repair  ra- 
tione  tenurae,  and  it  was  held  that  the  foot  bridge  was  not 
parcel  of  the  carriage  bridge,  which  he  was  bound  to  repair, 
and  consequently  that  the  county  was  liable  to  repair  the 
foot  bridge.  [Patteson  J.  The  widening  in  those  cases 
altered  the  character  of  the  bridge ;  was  not  the  widening 
in  this  case  rather  by  way  of  repair?]  Where  a  foot  way  is 
added,  it  is  merely  a  widening  of  the  original  carriage  way; 
but  perhaps  the  question  can  hardly  arise,  for  the  prosecu- 
tors charge  a  liability  by  prescription,  which  cannot  exist 

(a)  a  East,  353,  n.  (6)  3  B.  &  Ad.  201. 
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with  respect  to  the  new  part  of  the  bridge,  even  if  some         1343, 
other  kind  of  liability  can  be  established  with  respect  to  it.      v^n-^/ 
It  must  be  remembered  also,  that  the  present  record  would        ^  ^J^^^v 
be  conclusive  hereafter  to  establish  a  prescriptive  liability  Inhabitants  of 
with  respect  to  all  that  part  of  the  bridge  which  is  in        East. 
Adderbury.    It  would  therefore  not  be  open  to  the  defend- 
ants, on  a  future  occasion,  to  explain  that  they  were  under 
a  partial  liability  only.     The  bridge  is  an  entire  bridge  to 
the  eye,  and  is  so  described  in  the  indictment. 

Lord  Denman  C.  J. — The  statute  of  Victoria,  which 
has  been  referred  to,  as  making  the  parish  oflScers  compe- 
tent witnesses,  does  not  appear  to  render  evidence  of  their 
declarations  inadmissible.  For  these  o£5cers  were  parties 
to  the  record  as  inhabitants,  without  reference  to  their  being 
rated  or  liable  to  be  rated,  and  could  not  be  compelled  to 
give  evidence  against  themselves. 

With  regard  to  the  second  point,  I  think  there  is  no  mis- 
description of  the  liability  of  the  defendants.  And  I  think 
the  case  of  the  defendants  is  as  favourably  put  as  it  can  be, 
when  it  is  put  that  they  may  relieve  themselves,  on  any 
future  occasion,  from  the  liability  to  repair  the  modem  part 
of  the  bridge,  by  shewing  that  no  such  liability  was  esta- 
blished under  the  present  indictment,  for  I  think  it  is  doubt- 
ful whether  the  widening  of  the  arch  was  anything  more  than 
a  repair.  If  the  township  is  only  liable  for  the  old  part, 
they  may  shew  hereafter  which  is  the  new  part  and  which 
the  old.  But  the  township  is  liable  for  part  of  an  ancient 
bridge,  such  as  is  described  in  this  indictment. 

Patteson  J. — The  question  as  to  the  admissibility  of 
the  declaration,  does  not  depend  upon  the  parish  officers 
being  either  rated  or  rateable  inhabitants,  but  upon  their 
being  parties  to  the  record.  I  do  not  understand  why  they 
should  not  be  parties  to  the  record,  even  if  not  rated.  Rated 
to  what  i  In  an  indictment  against  inhabitants,  every  inha* 
bitant  is  a  party,  whether  rated  or  not,  and  a  parish  cannot 
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1843.        relieve  a  party  from  his  liability  in  a  case  of  this  sort,  by 

^'^^^''^^      not  putting  him  upon  the  rate.    Assuming  the  o£5cers  to 

1,^  be  competent,  they  could  not  be  compelled  to  be  witnesses, 

Inhabitants  of  ^^A  even  if  they  could  be,  I  think  their  declarations  would 

East.        be  receivable  as  bemg  those  of  parties  to  the  record. 

As  to  the  other  point,  I  will  assume  that  the  township  is 
not  liable  to  repair  the  added  part — though  I  think  it  is, 
for  no  case  touches  the  present,  the  widening  being  merely 
a  mode  of  repairing,  but  it  is  not  necessary  to  decide  that 
point — and  the  question  is,  whether  the  liability  of  the 
township  has  been  misdescribed.  The  indictment  states, 
that  from  time  immemorial  ''  there  hath  been  and  still  is  a 
certain  common  and  public  bridge  }**  the  indictment  does 
not  profess  to  describe  the  whole  bridge,  such  as  it  is  in 
the  present  day.  It  is  said  that  the  township  is  not  liable 
to  repair  the  new  part  of  the  bridge  because  it  is  not  part 
of  the  ancient  bridge.  If  the  new  part  is  not  part  of  the 
ancient  bridge,  the  indictment  does  not  include  the  new 
part.  The  defendants  appear  to  contend  that  the  **  ancient 
bridge"  does  include  the  new  part,  for  the  purpose  of  setting 
up  a  variance,  and  that  it  does  not,  for  the  purpose  of  throw- 
ing off  their  liability.  The  ancient  bridge  remains  as  it 
was,  and  if  the  new  part  does  not  form  part  of  it,  then  the 
new  part  is  not  described  in  the  indictment. 

Williams  J. — The  declarants  were  parties  to  the  record 
as  inhabitants,  and  a  fine  under  this  conviction  might  be 
levied  on  any  inhabitant. 

On  the  other  point,  I  will  merely  say  that  it  has  not  been 
contended  that  there  is  no  bridge  which  fulfils  the  descrip* 
tion  in  the  indictment,  but  it  is  said,  ^'  true,  there  is  such 
a  bridge,  but  there  is  also  something  more.**  Where  an 
addition  alters  the  character  of  a  bridge  the  case  is  differ- 
ent ;  we  are  simply  oh  the  question  whether  that  existed 
which  is  described  in  the  indictment. 

CoLBBinoB  J. — I  am  entirely  of  the  same  opinion. 
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The  2d  section  of  the  statute  of  Victaria  clearly  does  not        1848. 
extend  to  this  case,  for  it  speaks  of  nominal  parties,  so  that    J^X 
those  who  are  substantially  parties  to  a  record  cannot  be  v. 

affected  by  the  provision.  '^SITet' 

The  second  question  is,  whether  the  indictment  was  East. 
proved.  The  material  allegation  was,  that  there  was  an 
ancient  bridge,  which  the  defendants  were  bound  to  repair. 
It  appeared  that  there  was  an  ancient  bridge  to  which 
something  had  recently  been  done.  Either  the  bridge  is 
still  the  same  bridge,  and  the  liability  of  the  defendants  will 
follow  accordingly,  or  the  new  part  is  to  be  severed  from 
the  ancient  bridge,  and  then  there  is  the  ancient  bridge  and 
something  else.  1  grant  that  the  defendants,  if  they  are 
not  liable  to  repair  the  new  part  (though  I  very  much  doubt 
the  exemption  contended  for),  may  have  difficulty  in  shew- 
ing hereafter  that  their  liability  was  not  established  by  this 
record,  but  the  law  must  not  be  strained  to  obviate  such 
a  difficulty.  The  simple  question  is,  whether  the  liability 
was  proved  as  charged,  and  I  certainly  think  it  was. 

Rule  discharged. 


Shbnton  r.  James.  Saturdi^^ 

Nov.  Uth. 

Assumpsit  by  payee  against  maker  of  a  promissory  "On demand 

I  promise  to 
note.  pay  to  S.  the 

The  pleadings  are  immaterial.  ?"™  of  60/., 

At  the  trial  before  Williams  J.  at  the  last  Staffordshire  ijon  of  fore- 
Summer  Assizes,  it  appeared  that  the  note  was  dated  the  g^^"?^*"^/®'^ 
17th  December,  1842,  and  was  in  the  following  form :         action  at  law 
"  On  demand  I  promise  to  pay  to  William  Shenton  the  1,"  Qu^n^^* 
sum  of  fifty  pounds,  in   consideration   of  foregoing  and  Bench,  for 

forbearing  an  action  at  law  in  the  Court  of  Queen's  Bench,  certained  by 

consent  to 
amount  to  that  sum,  by  reason  of  the  injury  sustained  by  his  wife,  in  respect  of  my 
liability  for  non-repair  of  a  footwav/' 

Held,  that  the  money  was  payable  absolutelyi  and  the  instrument  a  promissory  note. 


Shenton 
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1843.        for  damages  ascertained  by  consent  to  amount  to  that  sum^ 
by  reason  of  the  injury  sustained  by  his  wife,  in  respect  of 
^vl^"       my  liability  for  non-repair  of  a  footway  in  the  parish  of 
James.        Seighford.'* 

It  was  objected  that  this  instrument  was  not  a  pro- 
missory note«  but  an  agreement,  which  should  have  been 
stamped  accordingly.  The  learned  judge  overruled  the 
objection,  but  gave  the  defendant  leave  to  move  to  enter  a 
nonsuit. 

R.  V.  Richards  on  a  former  day  in  this  term,  (Novem- 
ber 3,)  moved  accordingly,  and  contended  that  the  instru- 
ment was  not  payable  absolutely,  and  at  all  events;  being 
payable  in  consideration  of  foregoing  and  forbearing,  and 
not  in  consideration  that  the  plaintiff  had  foregone  and 
forborne ;  so  that  its  payment  was  made  contingent  on  a 
condition  which  might  or  might  not  be  performed.  He 
cited  Clarke  V.  Percival(a),  Home  v.  Red/earn  {b),  CUity 
on  Bills,  9th  ed.  p.  136. 

Cur.  adv.  vuli. 

Lord  Denman,  C.  J.  now  delivered  the  judgment  of  the 
Court. — We  are  clearly  of  opinion  that  this  is  a  promissory 
note  made  on  an  executed  and  completed  consideration. 
The  consideration  was  a  past  consideration,  and  the  damages 
had  been  ascertained.  Clarke  v.  Percival{a)  was  referred 
to,  to  shew  that  this  is  not  an  undertaking  to  pay  at  all 
events,  but  we  think  it  is. 

Rule  refused. 

(a)  2  B.  &  Ad.  660.  (fr)  4  Biog.  N.  C.  483. 
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Hall  o.  Bainbbidge  and  another.  Tueulay^ 

Nov  Uth. 
Assumpsit.       The   declaration   slated,  that,   before  Assumpsit. 

and  at  the  time  of  making  the  promise  thereinafter  men-  T^^  declara- 

®  *^  .     .      lion  stated  that 

tioned,  to  wit,  on  the  22nd  December,  J  831,  the  plaintiff  the  plaintiff 

bad  invented  an  improved  piston  and  valve  for  steam,  gas,  a^tenrftw- 

and  other  engines,  and  also  an  improved  method  of  lubri-  steam  engines, 

eating  the  piston  rods  and  valves  or  cocks  of  such  engines,  q^^^,  ^^,^ 

and  of  condensing  the  steam,  and  supplying  water  to  the  ^^^^  to  f>^»l^ 
^    .,  ^         ,  .  .     .  a  steam  ship, 

boilers  of  such  steam  engmes  as  are  wrought  by  a  vacuum  that  plaintiff 

produced  by  condensation,  and  that  the  plaintiff  was  the  ??     igse 

first  and  true  inventor  thereof,  and  the  same,  at  the  time  of  agreed  to 

the  making  and  granting  of  the  letters- patent  thereinafter  "ae  his  iMUent 

mentioned,  had  never  been  practised  by  any  other  person  or  in  thecon- 

,  St  ruction  of  a 

persons  whomsoever.  pair  of  steam 

The  declaration  then  stated,  that  on  the  day  and  year  eng'»nc»  ^^^^ 

.  -^  "^         about  to  be 

aforesaid,  the  plaintiff  obtained  a  patent,  in  respect  of  the  made  for  the 

above  invention,  for  the  term  of  fourteen  years.  t   uae^bis'^*^ 

The  declaration  then  set  out  several  other  subsequent  patent  in 

inventions  and  improvements  in  steam  engines,  and  stated  anyutherships 

that  he  had  also  obtained  patents  for  them  respectively.         thereafter,  the 

The  declaration  then  proceeded  to  state,  that  before  the  p^^  sooo/., 

promise  of  the  defendants,  a  company  of  persons  using  the  ^^**  io^'«  o" 

name  and  description  of  the  British  and  American  Steam  i8S7,  and  the 

Navigation  Company,  to  wit,  on  the  26th  of  November,  [^^1X1?? 

1836,  had  contracted  for  the  building  of  a  new  steam  ship  1838;  and  also 

or  vessel,  and    also  contracted  for  the  construction  and  p^^gr  fo™*' 

fixing  of  a  pair  of  steam  engines  on  board  said  steam  ship  every  engine 

.        J    .  .  .      ..^  u   i^T  .        "which should 

or  vessel,  and  thereupon,  to   wit,  on  the  28th  November,  at  any  time 

1836,  by  a  certain  agreement  then  made  between  plaintiff  thereafter  be 
"^  °  *  made  or  manu- 

factured and 
used  on  board  any  other  ship**  of  the  defendants,  in  which  the  principles  of  the  plaintiff's 
patent  should  be  used  or  adopted,  the  same  to  be  paid  for  on  the  entering  into  a  contract 
with  an  engine  maker  for  the  manufacturing  of  such  engine. 

Heldf  that  the  5i,  per  horse  power  was  payable  as  soon  as  the  defendants  entered 
into  a  contract  with  the  engine  maker,  and  that  it  was  payable,  although  the  contract 
with  the  engine  maker  was  afterwards  rescinded,  and  no  engine,  on  the  plaintiff's 
principle,  was  either  used  or  manufactured ;  for  the  consideration  for  the  promise  was 
the  license  to  use  and  not  the  user. 

VOL.  I. — D.  M.  Z 
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and   defendants,   plaintiff  agreed  with  defendants  that  it 
should   be  lawful   for  said  British   and  American  Steam 
V.  Navigation  Company,  whoever  might  be  the  persons  for 

Baikbridge.  j|jg  jjjjjg  being  constituting  the  aanie,  thenceforth  during 
the  term  for  which  said  letters- patent  or  any  of  them  were 
respectively  granted,  or  during  the  period  of  any  renewal  or 
renewals  of  the  same  respectively,  to  make,  construct, 
or  manufacture  or  use,  subject  to  certain  qualifications  and 
restrictions  then  agreed  on  by  and  between  plaintiff  and 
defendants,  the  said  pair  of  steam  engines  about  to  be  made 
on  board  and  for  the  use  of  said  steam  ship  or  vessel  so 
about  to  be  built  as  aforesaid,  upon  the  prineiple  of  the 
inventions  secured  by  said  letters- patent  respectively,  or 
any  of  them,  with  all  or  any  of  the  improvements  specified 
in  said  letters-patent,  or  any  of  them,  and  all  apparatus 
necessary  for  the  purposes ;  and  also  thenceforth  during  the 
terms  for  which  said  letters-patent  were  respectively  granted, 
or  any  of  them,  and  during  the  term  of  any  renewal  or 
renewals  of  the  same  respectively,  to  make,  construct  or 
manufacture  and  use,  (subject  to  said  qualifications  and 
restrictions  then  agreed  on  between  said  plaintiff  and 
defendants),  on  board  of  any  other  vessel  or  vessels  there- 
after to  be  purchased  or  built,  by,  for,  or  on  account  of 
said  British  and  American  Steam  Navigation  Company, 
any  steam  engine  or  steam  engines  upon  the  principles  of 
the  inventions  aforesaid,  or  any  of  them,  with  all  or  any  of 
the  improvements  aforesaid,  and  all  apparatus  necessary 
for  those  purposes.  And,  in  consideration  of  the  premises^ 
defendants  then  did  agree  with  plaintiff  in  manner  following, 
that  they  the  defendants  should  and  would  pay  to  plaintiff 
the  sum  of  2000/.  by  instalments,  and  in  the  manner  fol- 
lowing, that  is  to  say,  the  sum  of  1000/.  on  the  1st  August, 
1837,  and  the  remaining  sum  of  1000/.  in  cash  on  the  1st 
July,  1838;  and  also  that  the  defendants  would  pay  unto 
the  plaintiff  at  and  after  the  rate  of  5L  per  horse  power  for 
each  and  every  engine  vchich  should  at  any  time  or  times 
thereafter  be  made,  constructed  or  manufactured  and  used  on 
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board  any  other  ship  or  vessel,  ships  or  vessels,  thereafter  1843. 
to  be  purchased  or  built  by,  or  for,  or  on  account  of  the 
said  British  and  American  Steam  Navigation  Company, 
during  the  continuance  of  said  several  letters-patent,  or  any 
of  them,  or  during  the  continuance  or  renewal  or  renewals 
of  the  same,  in  which  the  principles  of  the  inventions 
secured  by  said  letters-patent  respectively,  or  any  of  them, 
or  all  or  any  of  the  improvements  specified  in  said  letters- 
patent,  or  any  of  them,  should  be  used  or  adopted  by  said 
company,  the  same  to  be  paid  for  on  the  signing  of  or 
entering  into  the  contract  or  contracts  for  the  manufacturing 
or  purchasing  of  such  engine  or  engines  respectively,  either  in 
cash  or  in  bills,  at  the  option  of  defendants ;  but  in  case 
the  same  should  be  made  in  bills,  then  the  same  should 
bear  interest  at  the  rate  of  5/.  per  cent,  per  annum,  to 
commence  and  be  calculated  from  the  expiration  of  nine 
months  from  the  date  of  such  contract  or  contracts.  Pro- 
vided always,  and  it  was  then  agreed  by  and  between  the 
plaintiff  and  defendants,  that  in  case  any  vessel  or  vessels, 
at  any  time  belonging  to  said  company,  on  board  of  which  any 
engine  or  engines  should  be  used,  in  which  all  or  any  of  the 
principles  of  the  inventions  and  improvements  as  aforesaid 
should  have  been  adopted  or  used,  should  be  lost  at  sea  or 
destroyed,  or  the  engines  or  vessels  should  be  worn  out, 
or  the  use  of  such  inventions  and  improvements  therein 
should  be  abandoned  from  any  cause  whatsoever,  said 
company  should  be  at  liberty  to  substitute  any  other  vessel 
or  vessels,  or  engine  or  engines,  of  any  equal  or  greater  or 
less  power,  in  lieu  thereof  respectively,  without  paying  any 
consideration  for  the  same,  unless  same  should  exceed  in 
power  the  engine  or  engines  which  should  be  so  lost, 
destroyed  or  abandoned  therein  as  aforesaid,  and  in  case 
the  same  should  so  exceed,  then  on  payment  only  for  such 
excess  at  the  rate  and  after  the  manner  therein  aforesaid. 
Provided  always,  and  it  was  then  further  agreed  by  and 
between  the  plaintiff  and  defendants,  that  the  arrangements 
of  the  needful  apparatus,  and  the  manner  in  which  it  should 
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1843.  be  coDstructed  and  applied  on  board  said  vessel,  should  be 
subject  to  the  approbation  of  the  plaintiff,  or  other  the 
owner  for  the  time  being  of  said  letters-patent,  who  should 
be  at  liberty  to  employ  a  servant  or  agent  to  superintend 
such  arrangement  and  application  at  the  expence  of  plain- 
tiff, and  that  no  application  of  said  patent  apparatus,  or  any 
part  thereof,  or  any  alterations  therein,  should  be  made, 
but  what  should  be  first  approved  of  by  the  plaintiff,  or 
the  owner  for  the  time  being  of  said  patent  rights,  or  any 
renewal  or  renewals  of  same  respectively,  or  his  or  their 
servants  or  agents.  But  it  was  thereby  declared  and 
agreed  by  and  between  plaintiff  and  defendants,  and  plain- 
tiff did  then  undertake  and  agree,  that  on  receiving  notice, 
from  or  on  behalf  of  said  company,  of  their  intention  to 
adopt  said  patent  apparatus,  or  any  part  thereof,  or  to  make 
any  alteration  therein,  or  in  the  application  thereof  in 
any  engine  or  engines  of  or  for  said  company,  be  the 
plaintiff  or  other  the  owner  for  the  time  being  should 
forthwith  either  by  himself  or  his  servants  or  agents, 
superintend  such  arrangements,  applications  or  alterations, 
and  approve  of  same,  and,  in  default  of  his  or  their  so  doing, 
it  should  be  lawful  for  said  company,  with  such  appro- 
bation as  therein  aforesaid,  to  make  such  arrangements, 
applications  or  alterations  as  therein  aforesaid.  And 
plaintiff  therein  further  agreed  with  defendants  to  furnish 
at  his  own  expence  to  said  company  all  necessary  drawings, 
and  also  to  make  and  furnish  any  part  of  said  apparatus  as 
might  be  required  by  their  engineers,  Messrs.  Claud, 
Girdwood  8l  Co.,  but  to  be  paid  for  by  them  the  said 
Messrs.  Claud,  Girdwood  &  Co.,  and  plaintiff  did  therein 
further  agree,  that  he  would  at  his  own  expence  within 
thirty  days  after  being  required  to  do  so  by  the  secretary 
of  said  company  for  the  time  being,  use  his  utmost  en- 
deavours by  suit  or  otherwise  to  protect  and  prosecute 
any  person  or  persons  using  or  infringing  upon  said  patent 
rights,  or  any  of  them,  unless  such  person  or  persons  should 
have  previously  agreed  with  the  plaintiff  for  the  use  of  the 
same. 


Bainbripoe. 
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Averment  of  mutual  promises,  and  that  the  several  pa-  1843. 
tents  were  still  in  force,  and  that  plaintiff  had  performed  all 
things  on  his  part  to  be  performed  ;  that  after  the  making  ^  v. 
of  said  agreement,  and  during  said  term  for  which  said 
letters-patent  were  respectively  granted,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  £9th  May,  1838, 
a  certain  contract  in  writing  was  made  and  entered  into  by 
and  between  said  company  so  using  the  name,  style  and 
description  aforesaid,  and  Messrs.  Fatcceti,  Preston  &  Co., 
for  the  manufacturing  by  the  latter  of  two  engines  of  550 
horse  power,  for  the  purpose  of  propelling  and  being  used 
on  board  of  a  certain  vessel,  to  wit,  a  vessel  called  ''  The 
President,"  before  then  and  after  the  making  of  said  agree- 
ment built  by  and  for  and  on  account  of  said  company, 
and  during  the  continuance  of  said  letters-patent,  and  in 
which  engines  the  principles  of  the  inventions  secured  by 
said  several  letters-patent  were  to  be  used  and  adopted  by 
said  company;  and  thereupon,  that  is  to  say,  on  the  enter- 
ing into  said  contract,  defendants  became  and  were  liable 
to  pay  to  plaintiff,  either  in  cash  or  in  bills  as  afore- 
said agreed  on,  a  large  sum  of  muney,  to  wit,  2750/., 
being  a  sum  at  and  after  the  rate  of  5/.  for  each  horse 
power  of  said  two  engines  of  550  horse-power  so  contracted 
for  as  aforesaid. 

Breach,  the  non-payment  in  cash  or  in  bills,  or  other- 
wise, of  the  sum  of  2750/.,  8cc. 

Third  plea.  That  after  the  making  of  the  contract  for 
manufacturing  the  engines  in  the  declaration  mentioned, 
and  within  nine  months  from  the  date  thereof,  and  long 
before  the  commencement  of  this  suit,  and  before  any  one 
of  the  principles  of  the  invention  secured  by  the  letters- 
patent,  or  any  part  thereof,  and  before  any  one  of  the  im- 
provements specified  in  the  letters-patent,  or  any  part 
thereof,  bad  been  used  or  adopted  by  the  company,  or  by 
Messrs.  Fawcett  &  Co.,  in  the  manufacturing  by  them  of 
the  two  engines  in  the  declaration  mentioned,  or  either  of 
them,  it  was,  to  wit,  on  the  30th  May,   1838,  mutually 
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1843.        agreed  by  and  between  said  company  and  Messrs.  Fawcett 
„  Sc  Co.«  that  so  much  of  the  contract  for  manufacturing  the 

9.  engines  as  related  to  the  using  and  adopting  therein  the 

AiNBRiDGE.  p|.|ncipieg  gf  jaij  inventions  secured  by  the  letters-patent 
should  be,  and  the  same  then  was,  wholly  rescinded  and 
abandoned,  and  that  Messrs.  Fawcett  aforesaid  should 
manufacture  the  engines  for  the  company  without  using  or 
adopting  therein  the  principles  of  the  inventions  secured 
by  the  letters-patent,  or  any  part  thereof,  or  the  improve- 
ments specified  in  the  letters-patent,  or  any  part  thereof : 
that  Messrs.  Faxecett  manufactured  the  engines  for  the 
company,  and  that  there  never  was  at  any  time  used  or 
adopted  in  the  engines,  or  in  the  manufacturing  thereof, 
any  whatsoever  of  the  principles  of  the  inventions  secured 
by  the  letters-patent,  or  any  part  whatsoever  thereof,  nor 
any  of  the  improvements  specified  in  the  letters-patent,  or 
any  part  whatsoever  thereof,  but  that  on  the  contrary  the 
engines  were  made  and  manufactured  upon  a  principle  dif- 
ferent and  distinct  from  the  principles  of  the  invention  and 
improvements  secured  by  and  specified  in  the  letters-patent 
or  any  of  them. 

That  defendants,  to  wit,  on  1st  January,  1837,  paid  to 
plaintiff  said  sum  of  2000/.  in  the  agreement  mentioned, 
and  that  neither  plaintiff,  nor  any  other  owner  for  the  time 
being  of  the  letters-patent,  or  any  of  them,  ever  employed 
any  servant  or  agent  whatsoever  to  superintend  the  manu- 
facturing of  said  engines  or  any  part  thereof,  or  the  appli- 
cation therein  or  thereto  of  the  patent  apparatus  or  any 
part  thereof,  or  otherwise  howsoever;  nor  did  plaintiff  or 
any  such  owner  as  aforesaid  make  or  furnish,  nor  was  he 
or  they  required  to  make  or  furnish,  to  the  company,  or  to 
any  other  person  or  persons  whatsoever,  any  drawing  or 
drawings  whatsoever,  or  any  apparatus  whatsoever  for  or 
in  respect  of  the  engines  or  the  manufacture  thereof;  nor 
did  the  plaintiff,  or  any  other  person  or  persons  whatsoever, 
ever  incur  any  labour  or  trouble  or  expense  whatsoever  in 
respect  of  said  engines,  or  in  respect  of  using  or  adopting, 
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or  the  proposal  to  use  and  adopt  the  principles  or  improve- 
ments in  the  engines  or  either  of  them,  or  in  the  manu- 
facture thereof;  nor  was  he  the  plaintiff  ever  required  by 
the  secretary  of  the  company  or  said  company,  or  any  ^AisBRiDaE. 
member  thereof,  to  use  any  endeavours  to  protect  the  patent 
or  to  prosecute  any  person  using  or  infringing  the  same. 
Verification,  8cc. 

General  demurrer  and  joinder. 

The  plaintiff's  points  for  argument  were— 

1 .  That  the  use  or  adoption  of  the  principle  secured  by 
the  letters-patent  in  the  manufacturing  of  the  engines  was 
not  a  condition  precedent  to  the  plaintiff's  right  to  be  paid 
the  stipulated  remuneration. 

2.  That  the  plaintiff's  right  to  the  stipulated  remunera- 
tion having  once  attached,  could  not  be  destroyed  by  any 
agreement  entered  into  between  the  defendants  and  other 
persons  to  which  the  plaintiff  was  no  party. 

S.  That  the  plea  applied  to  a  part  only  of  the  considera-* 
tion  stated  in  the  declaration. 

4.  That  although  by  the  plea  it  is  attempted  to  be  shewn 
that  the  completion  of  the  contract  with  Messrs.  Fawceit 
&  Co.  was  a  condition  precedent  to  the  plaintiff's  right  of 
action,  yet  the  plea  discloses  that  the  completion  of  the 
said  contract  was  prevented  by  the  defendants'  own  acts, 
without  the  knowledge  or  consent  of  the  plaintiff ;  and  it 
does  not  appear  either  in  the  plea  or  in  the  declaration  that 
defendants  had  power  or  authority  to  rescind  the  contract 
entered  into  with  Messrs.  Fawceit  &  Co. 

The  points  for  the  defendants  were,  that,  according  to  the 
true  construction  of  the  agreement,  the  defendants  were 
not  liable  to  pay  to  the  plaintiff  5/.  per  horse  power  for 
engines,  in  which,  although  originally  intended  to  have  had 
the  principles  of  the  invention  secured  by  the  letters- 
patent  used  or  adopted  therein,  nevertheless,  in  point  of 
fact,  such  principles  never  were  used,  the  original  intention 
having  been  abandoned ;  and  that,  supposing  the  payment 
to  have  been  made  on  the  signing  or  entering  into  the  con- 
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tract,  upon  the  abaudontnent  of  the  iatentioD  to  erect  the 
engines  according  to  the  principles  of  the  patent,  before 
any  of  the  principles  had  been  used  or  adopted  therein,  the 
money  so  paid  would  be  recoverable  back ;  and,  if  so,  then, 
upon  the  legal  principle  of  avoiding  circuity  of  action,  the 
action  is  not  maintainable. 


Cowling,  in  support  of  the  demurrer,  to  shew  that  the 
user  of  the  plaintiff's  patent  was  not  a  condition  precedent 
to  the  payment  of  the  money,  as  the  time  of  signing  the 
contract  with  the  engine  manufacturer  was  fixed  as  the 
time  of  payment,  referred  to  note  (4)  to  Pordage  v.  Cole  (1 
Wms.  Saund.  320  a,  5th  ed.)  and  to  Wilks  v.  Smith  {a). 
The  words  "  used  and  adopted"  in  the  agreement  must  be 
construed  as  *'  intended  to  be  used  and  adopted/' 

Martin  contri.  Although  a  time  is  fixed  for  payment, 
yet  if  it  had  been  paid  at  the  stipulated  time  it  might  be 
recovered  back,  as  the  consideration  has  entirely  failed.  It 
would  lead,  therefore,  to  circuity  of  action,  if  the  plaintiff, 
under  these  circumstances,  can  enforce  payment.  By  the 
agreement  2000/.  is  to  be  paid  for  the  use  of  the  first  ship, 
and  also  5/.  per  horse  power  **  for  each  and  every  engine 
which  should  at  any  time  or  times  thereafter  be  made, 
constructed  or  manufactured  and  used  on  board  any  other 
ship."  The  words  "  used  and  adopted"  therefore  in  the 
subsequent  part  of  the  agreement  are  not  used  inaccurately, 
but  in  conformity  with  the  whole  scope  of  the  agreement. 
When  the  money  is  to  be  paid  is  immaterial,  the  question 
is,  what  is  it  to  be  paid  for,  and,  if  paid,  could  it  not  be 
recovered  back^  and,  if  it  could  be  so  recovered  back,  can 
payment  be  inforced,  which  would  merely  lead  to  circuity 
of  action  ?  Where  freight  was  made  payable  by  the  shipper 
on  the  shipment  of  the  goods,  it  was  held  nevertheless  that 
it  was  not  merely  on  that  account  earned  without  perform- 
ance of  the  voyage :  Mashiier  v.  Buller  (&).     For  the  doc« 

(a)  10  M.  &  W.  355.  (6)  1  Campb.  84. 
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triDe  as  to  avoidance  of  circuity  of  action  he  referred  to        1843. 
note  (2)  to  lurner  v.  Davies,  2  Wms.  Saufid.  150  (5th  ed.), 
and  Carr  v.  Stephens  {a). 


Hall 


V. 

Baimbridge; 


Cowling  in  reply.  The  money,  if  paid«  could  not  be  re- 
covered back.  If  it  could,  at  what  time  would  the  right 
accrue  to  recover  it  back?  How  long  could  the  plaintiff 
retain  the  money?  A  reasonable  time.  What  could  be 
said  to  be  a  reasonable  time  f  The  licence  to  use  is  the 
consideration  for  the  payment.  Even  on  the  view  taken 
by  defendants,  the  consideration  would  not  entirely  fail 
where  there  was  no  user,  for  it  may  be  that  more  than 
2000/.  would  have  been  charged  for  the  original  licence,  if 
the  plaintiff  had  not  reckoned  on  the  application  of  his 
invention  by  the  defendants  in  other  vessels,  so  that  the 
5/.  per  horse  power  may  be  in  part  the  payment  for  the 
original  licence.    (He  was  then  stopped.) 

LfOrd  Denman  C.  J. — The  quantity  of  horse  power  in 
the  engines  to  be  manufactured  is  the  measure  of  the  pay- 
ment to  be  made.  But  it  cannot  be  said  that  any  actual 
user  of  the  patent  was  necessary  to  the  plaintiff's  right  to 
recover,  or  any  further  consideration  necessary  than  his 
licence  for  the  user.  The  defendants  have  bound  them- 
selves to  pay  a  certain  price  for  the  licence  whensoever  they 
enter  into  a  contract  for  the  building  of  engines  on  the 
plaintiff's  principle,  and  they  cannot  depart  from  that  con- 
tract merely  by  changing  their  own  minds. 

Williams  J. — The  2000/.  in  gross  was  to  be  paid  for 
the  mere  licence  to  use  the  plaintiff's  invention  in  the  first 
vessel.  The  plaintiff  would  have  been  entitled  to  the 
2000/.  whether  his  principle  was  used  or  not  in  that  vessel. 
The  payment  of  the  5/.  per  horse  power  is  payable  for  the 
licence  in  the  same  way  and  not  for  the  user. 

(a)  9  B.  &  C.  758;  S.  C.  4  M.  &  R.  590. 
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1843.  Coleridge  J. — It  is  true  the  agreement  states  the  5/. 

per  horse  power  is  to  be  paid  for  every  engine  which 
should  be  thereafter  manufactured.  But  then  the  agree- 
Bainbridoe.  mgui  gQgg  qi,  jq  ggy  ^jj^t  (hc  5/.  is  to  be  paid  on  the  sign- 
ing any  contract  for  the  manufacturing  of  such  engine. 
This  stipulation  furnishes,  I  think,  the  true  construction, 
viz.  that  the  agreement  between  the  plaintiff  and  defendants 
was  to  be  considered  complete  so  soon  as  they  entered 
into  a  contract  with  the  engine  manufacturer,  and  that  time 
might  be  fixed  upon  reasonably  enough,  because  the  con- 
tract would  specify  the  amount  of  horse  power  for  which 
the  defendants  required  the  plaintiff's  licence. 

WiGHTMAN  J. — I  am  of  the  same  opinion.  The  test 
is  whether,  supposing  the  5L  per  horse  power  to  have  been 
paid,  the  defendants  could  have  recovered  it  back  on  re- 
scinding their  contract  with  the  engine  maker.  I  think  the 
defendants  could  not  recover  the  money  back  under  such 
circumstances.  The  plaintiff  might  be  put  to  great  diflS- 
cuhy  if  he  was  bound  to  find  out  when  any  engine  was 
finished.  To  obviate  such  a  difficulty,  the  time  of  pay- 
ment is  fixed  to  be  the  time  when  the  defendants  by  enter- 
ing into  a  contract  with  the  engine  maker  declare  their 
intention  to  use  the  plaintiff's  invention.  The  contract 
entered  into  with  the  engine  maker  is  to  be  taken  as  a  de- 
claration to  the  plaintiff  **  we  will  use  your  patent,  we 
want  your  licence  for  so  much  horse  power,  and  here  is  the 
money."  After  such  a  declaration  the  defendants  are  not 
at  liberty  to  say  they  have  changed  their  minds,  and  will 
be  off  their  bargain  with  the  plaintiff.  Suppose  the  engine 
maker  refused  to  rescind  the  contract  and  completed  the 
manufacture  of  the  engine  contracted  for,  would  it  have 
been  any  answer  to  this  action  for  the  defendants  to  say, 
**  true,  the  engine  was  manufactured  according  to  your 
patent,  but  we  have  never  used  the  engine,  and  don't  mean 
to  use  it." 

Judgment  for  the  plaintiff. 
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Clipsham  V.  Vertue  and  another.  Tuetday^ 

November  14. 
Assumpsit  on  a  charter-party.   The  declaration  stated  A  declaratioa 
that  theretofore,  to  wit,  on  the  28th  of  May,  1842,  it  was  J"rtytta?eT 
agreed  between  the  plaintiff,  owner  of  the  ship  Emblem,  that  it  was 
and  the  defendants,  that  the  said  ship  should  load  from  the  tween  the 

agents  of  the  defendants  at  Nantes  a  full  cargo  of  wheat  pjaintiff  and 
.  .     ®  thedefend- 

and  flour,  or  other  gram  or  seed,  and,  bemg  so  loaded,  ants,  that  the 

should  forthwith  proceed  to  London,  or  so  near  thereunto  ^iouij^oaj*^*^ 

as  she  might  safely  get,  and  deliver  the  same,  on  being  from  the  agents 

paid  freight,  &c. ;  that  the  vessel  afterwards,  to  wit,  on  the  "^jg  \^  Nantes 

l6th  of  June,   1842,  did  proceed  to  Nantes,  and  arrived  a  full  cargo  of 

there,  to  wit,  on  the  26lfa  of  July,  1842,  whereof  the  agents  jiver  the  same 

of  the  defendants  bad  notice,  &c.;  and,  being  so  arrived  at  Jt  liondon  on 

Nantes,  the  ship  afterwards,  to  wit,  on  the  6th  of  August,  freight;  that 

1842,  was  ready  to  load  her  cargo  within  the  true  intent  loVanl^erind 

and  meaning  of  the  charter-party  in   that  behalf,  of  all  that  defend- 

which  the  agents  had  notice.    The  declaration  then  charged  foad'a  careo!^ 

the  refusal  of  the  defendants  to  put  the  required  cargo  on      ^^^^f  that 
,          ,                                                        '^                     *                  "  the  charter- 
"^■'^O-  party  was  en- 
Third  plea.  That  the  charter-party  in  the   declaration  «eredintoat 

* .     ''  ,     .  London  while 

mentioned  was  made  and  entered  into  by  the  plaintiff  and  the  ship  was 

the  defendants  at  London  aforesaid,  and  that  the  vessel  was  and^ha^"he 

at  the  time  of  the  making  of  the  charter-party  lying  in  the  plaintiff,  with- 

port  of  London ;  that  after  the  making  of  the  charter-  ^^^j,  consent 

party,  and  before  the  vessel  set  sail  or  proceeded  upon  the  s&il^^  ^^om 

-_  -  ...  rtt  London  to 

voyage  to  Nantes  aforesaid  m  pursuance  of  the  charter-  Newcastle, 

party,  to  wit,  on  the  29th  day  of  May,  in  the  year  of  our  ^l^f^J^®^*^®  *° 

Lord,  1842,  the  plaintiff  wrongfully,  and  without  the  know-  than  Nantes, 

ledge  or  consent  of  the  defendants,  set  sail  with  the  vessel  ^"hi^it^he  shi 

upon  anotlier  and  a  different  voyage  from  the  voyage  to  did  not  arrive 

Nantes  aforesaid,  to  wit,  upon  a  voyage  from  the  port  of  «  within  a  rea- 
sonable and 
proper  time  in  that  behalf,"  but  "  a  long  and  unreasonable  time,  to  wit,  thirty-eight  days, 
after  she  would  have  arrived  at  Nantes  according  to  the  usual  length  of  the  voyage,  if 
she  had  sailed  direct." 

Held,  on  special  demurrer,  that  the  plea  was  bad,  as  it  did  not  appear  that  defendant 
had,  in  consequence  of  the  delay,  lost  the  benefit  of  the  voyage. 
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London  aforesaid  to  the  port  of  Newcastle,  &c.,  and  pro* 
ceeded  with  the  vessel  upon  the  said  last  mentioned  voyage; 
and  afterwaids,  to  wit,  on  the  dd  day  of  June,  in  the  year 
of  our  Lord  1842,  arrived  at  Newcastle  aforesaid,  and  re- 
mained there  with  the  vessel  at  Newcastle  aforesaid  for  a 
long  space  of  time,  to  wit,  twenty-three  days,  for  other  and 
different  purposes  than  the  voyage  in  the  charter-party 
mentioned,  to  wit,  for  the  purpose  of  chartering  and  en- 
gaging the  vessel  to  other  persons  than  the  defendants, 
upon  a  voyage  from  Newcastle  aforesaid  to  other  places 
than  Nantes  in  parts  beyond  seas,  and  back  to  Newcastle 
aforesaid,  which  sailing  and  proceeding  to  and  remaining  at 
Newcastle  aforesaid  were  contrary  to  the  form  and  effect 
and  true  intent  and  meaning  of  the  charter-party,  and  a 
breach  thereof  on  the  part  of  the  plaintiff,  by  reason  of 
which  sailing  and  proceeding  to  and  remaining  at  Newcastle 
aforesaid,  the  vessel  was  prevented  from  arriving  at  and  did 
not  arrive  at  Nantes  aforesaid,  as  in  the  declaration  men- 
tioned, within  a  reasonable  and  proper  time  in  that  behalf 
after  the  making  of  the  charter-party,  but,  on  the  contrary 
thereof,  the  vessel  arrived  at  Nantes  aforesaid  a  long  and 
unreasonable  time,  to  wit,  thirty-eight  days,  after  the  vessel 
would  have  arrived  at  Nantes,  according  to  the  usual 
length  of  the  voyage  from  London  aforesaid  to  Nantes 
aforesaid,  if  the  vessel  had  sailed  direct  from  London  afore- 
said to  Nantes  aforesaid  according  to  the  true  intent  and 
meaning  of  the  said  charter-party ;  and  this  the  defendants 
are  ready  to  verify,  &c. 

Special  demurrer,  on  the  ground  (among  others)  that  the 
plea,  though  pleaded  in  confession  and  avoidance,  did  not 
set  forth  matters  sufficient  to  discharge  the  defendants,  as 
it  did  not  shew  that  the  defendants  were  by  the  delay  ren- 
dered unable  to  ship  a  cargo  according  to  the  charter- 
party,  or  that  the  object  of  the  voyage  was  lost. 

Joinder  in  demurrer. 


W.  H,  Watson  in  support  of  the  demurrer.    The  plea  is 
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no  answer.  The  charter-party  did  not  stipulate  that  the  1848. 
ship  should  commence  its  voyage  to  Nantes  at  any  spe- 
cified time.  If  the  ship  did  not  commence  its  voyage 
within  a  reasonable  time,  the  defendant  may  have  his  action 
for  damages,  as  in  M* Andrew  v.  Adams{a),  but  he  cannot 
set  up  the  delay  as  a  ground  for  putting  an  end  to  the  con- 
tract. The  plea  should  have  shewn  that  by  reason  of  the 
delay  the  defendants  had  lost  all  benefit  from  his  contract 
of  afiVeightment,  as  in  Freeman  v.  Taylor  (6).  In  Born" 
mannv.  Tooke{c),  by  a  charter-party  between  the  plaintiff, 
the  captain  of  a  ship,  and  the  defendant's  agent  abroad,  for 
the  carriage  of  timber  from  Riga  to  Portsmouth,  the  plain- 
tiff bound  himself  to  sail  with  the  first  favourable  wind 
direct  to  Portsmouth.  The  ship  unnecessarily  went  to 
Copenhagen,  and  was  detained  there  several  weeks.  It 
was  held  that  the  covenant  to  sail  direct  to  Portsmouth  was 
not  a  condition  precedent,  and  that  the  deviation  could  not 
be  given  in  evidence  either  as  a  bar  to  the  action  or  to 
diminish  the  damages.  So  in  Fillieul  v.  Armstrong  (d\  to 
an  action  brought  against  a  schoolmaster  for  dismissing  a 
French  teacher,  a  plea  that  the  plaintiff  absented  himself 
from  the  school  for  a  long  and  unreasonable  period,  was 
held  neither  to  shew  that  the  contract  was  put  an  end  to,  nor 
that  the  defendant  had  a  right  to  dissolve  it.  This  plea 
neither  shews  that  the  object  of  the  voyage  was  lost  to  the 
defendants,  or  that  they  have  sustained  any  inconvenience 
from  the  delay. 

Cleasbtf  contri.  In  Bornmann  v.  Tooke  the  defendant 
had  received  benefit  from  the  contract,  for  the  cargo  had 
been  actually  delivered  at  Portsmouth  and  accepted  by  the 
defendant ;  and  the  same  remark  applies  to  many  other  cases, 
such  as  Ritchie  v.  Atkinson {e)  and  Havelock  v.  Geddes  (/). 

(a)  1  Bing.  N.  C.  89.  (d)  7  A.  &  £.   557;    S.  C.  3 

(6)  8  Bing.  184.  N .  &  P.  406. 

(c)  1  Campb.377.  (e)  10  East,  995. 

(/)  10  East,  565. 
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Here  the  defendant  has  bad  no  benefit  from  the  contract, 
and  is  entitled  to  put  an  end  to  it.  In  Mount  v.  Larkifis{a), 
which  was  an  action  on  a  policy  of  insurance  on  a  ship 
from  Sincapore  to  Europe,  the  jury  found  that  the  ship  did 
not  commence  the  voyage  from  Sincapore  in  reasonable 
time,  and  it  was  held  that  the  defendant  was  discharged. 
The  present  is  a  much  stronger  case,  for  surely  time  is 
more  of  the  essence  of  the  contract  in  a  contract  of-  affreight- 
ment than  in  one  of  insurance.  Suppose  the  charter-party 
bad  expressed  that  the  ship  should  commence  its  voyage 
to  Nantes  on  a  particular  day,  it  would  have  been  a  good^ 
answer  to  this  action  to  plead  that  it  did  not  sail  until  after- 
wards, without  shewing  that  the  purpose  of  the  voyage  had 
been  lost  by  the  delay.  Now  it  is  implied  in  this  charter- 
party  that  the  ship  should  sail  in  reasonable  time.  The 
case  is  the  same  therefore  as  if  there  had  been  a  particular 
day  of  sailing  expressed.  Where  a  ship  was  freighted  to 
go  to  Jamaica  and  bring  home  a  cargo  from  tbence,  and  the 
freighter  undertook  to  provide  a  full  cargo  for  her  in  time 
for  the  July  convoy,  provided  she  arrived  oat  and  was  ready 
by  the  25th  June,  it  was  held,  that  by  her  non-arrival 
until  after  the  25th  June,  the  freighter  was  entirely  dis- 
charged from  his  contract  to  furnish  a  cargo;  Shadforth 
Higgin  (6).  The  words ''  reasonable  time"  are  to  be  un- 
derstood with  reference  to  the  objects  of  the  voyage.  The 
word  "  arrival/'  where  do  particular  time  was  fixed,  has 
been  construed  in  like  manner ;  Soames  v.  Lonergan  (c). 


Lord  Denman  C.J. — I  think  the  plea  bad.  The  de- 
fendant has  done  right  to  demur  to  it,  for,  if  he  had  not,  it 
might  have  been  said  that  he  had  put  some  construction  on 
the  words  "  within  a  reasonable  and  proper  time  in  that 
behalf,''  a  thing  which  I  confess  myself  unable  to  do.  I 
think  it  possible,  that  though  the  ship  did  not  arrive  within 
a  time  which  the  defendants  consider  reasonable,  yet  it  may 


(<i)  8  Bing.  108. 
(6)  3  Campb.  385 


(c)  S  B.  &   C.  564 J    S.C.  4 
D.  &  R.  74. 
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have  been  in  time  for  the  purposes  of  the  voyage.  I  think 
many  of  the  observations  of  Lord  Etlenborough,  C  J ,  in 
Havelock  v.  Geddes,  with  respect  to  failure  of  consideration, 
may  possibly  be  applicable  here. 

Williams  J. — ^The  plea  leaves  the  meaning  of  the 
words  "  reasonable  time"  entirely  a  matter  of  speculation 
in  the  mind  of  the  defendants.  The  plea  gives  no  intima- 
tion that  the  voyage  was  lost  by  the  delay,  or  that  the  de- 
fendants have  sustained  any  inconvenience. 

*   Coleridge  and  Wightman  Js.  concurred. 
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Judgment  for  the  plaintiff. 


MusGRAVE  V.  Dbake  and  others. 

Assumpsit  by  indorsee  against  the  acceptors  of  a  bill 
of  exchange,  drawn  by  one  Myers,  and  by  him  indorsed  to 
the  plaintiff. 

Plea  by  four  of  the  defendants,  that  they  did  not  accept 
the  bill  and  issue  thereon. 

Drake  and  the  other  remaining  defendant  had  suffered 
judgment  by  default. 

On  the  trial  before  WiglUman  J.  at  the  last  Yorkshire 
Assizes,  it  appeared  that  the  defendants  were  partners  in 
trade,  and  that  the  bill  had  been  accepted  by  Drake  in  the 
name  of  the  firm.  The  jury  found  that  the  bill  was 
accepted  in  fraud  of  the  partnership,  and  not  for  partner- 
ship purposes,  and  that  the  plaintiff  had  no  knowledge  of 
the  fraud.  Verdict  for  the  plaintiff,  with  leave  to  move  to 
enter  the  verdict  for  the  defendants,  if  the  Court  should  be 
of  opinion  that  the  circumstances  under  which  the  bill  was 
accepted  had  cast  upon  the  plaintiff  the  onus  of  proving 
that  he  had  given  consideration  for  the  bill. 

Atherton  on  a  former  day  in  this  term  (Nov.  6),  moved 


November  14. 

Where,  under 
an  issue  on 
the  plea  of 
non  Rccepity  it 
appears  that 
theaceeptance 
is  made  in  the 
name  of  a  firm 
by  a  partner 
competent  to 
bind  the  firm, 
then,  although 
such  accept- 
ance is  shewn 
to  be  a  firaud 
on  the  firm, 
yet,  if  it  is  not 
shewn  that  the 
holder  had 
knowledge  of 
the  fraud,  he  . 
is  not  called 
upon  to  prove 
that  he  gave 
consideration. 
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1843.  accordingly,  and  relied  upon  Heathy.  Sansom{a).  As  to 
the  question  arising  under  the  plea  of  non  accepit  be  cited 
Jones  V.  Corbett(b). 

Cur.  adv.  vult. 


V. 

Drake. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court  (c).  We  have  consulted  the  judges  of  the  other 
Courts,  and  they  agree  that  where,  under  an  issue  on  the 
plea  of  non  accepit,  it  appears  that  the  acceptance  is  aiade 
in  the  name  of  a  firm,  by  a  partner  competent  to  bind  the 
firm,  then,  although  such  acceptance  is  shewn  to  be  a  fraud 
on  the  firm,  yet,  if  the  holder  is  unaffected  by  knowledge  of 
the  fraud,  he  is  not  called  upon  to  prove  that  he  gave  con- 
sideration. 

Rule  refused. 


(a)  S  B.  &  Ad.  S91. 

(b)  9  G.  &  D.  308. 


(c)  Lord  Denman  C.  J.,  WUUanu^ 
Coleridge  and  Wightman  Js. 


Tueulmff 
Nov.  lith. 

The  horse  of  a 
guest  at  a 
common  inn 
was  stabled 
with  another 
horse,  and 
kicked  and 
injured  by  it. 
Heldf  that, 
though  these 
facts  raised  a 
presumption 
of  negligence 
against  the 
innkeeper,  he 
might  defend 
himself  by 
shewing  that 
due  care  had 
been  used,  for 
that  he  was 
not  liable 
without  neg- 
ligence. 


Dawson  t;.  Cholmbley. 

OASE.  The  declaration  stated  that  the  defendant  kept  a 
common  inn  for  the  accommodation  of  travellers  and  cattle, 
and  that  the  plaintifi^  became  his  guest  and  brought  a  cer- 
tain horse  to  the  said  inn;  that  defendant  received  the 
horse  on  the  occasion  and  for  the  purpose  aforesaid,  that  is 
to  say,  that  the  horse  should  be  stabled,  fed  and  duly  taken 
care  of,  yet  that  the  defendant  by  himself  and  his  servants 
so  negligently  conducted  himself,  &c.  that  by  and  through 
his  neglect  the  plaintiff's  horse  was  kicked  and  injured  by 
another  horse,  &c. 

Pleas,  1.  Not  guilty. 

2.  That  defendant  did  not  as  such  innkeeper  receive 
the  horse  in  the  said  inn,  to  be  taken  care  of  in  manner 
and  form,  &c. 

Issue  on  the  above  pleas. 

The  case  was  tried  before  CressweUi.  at  the  last  Carlisle 


Dawson 
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Assizes.     It  appeared  that  the  defendant  was  an  innkeeper        1843. 
at  Penrith,  and  the  plaintiff  a  farmer.      On  the  day  on 
which  the  injury  was  done,  being  a  market-day,  the  plaintiff  v. 

brought  his  horse  to  the  inn  and  put  up  there.  He  delivered  Cholmelev. 
bis  horse  to  the  defendant's  ostler,  who  put  it  in  a  stable 
with  another  horse.  The  plaintiff's  horse  was  afterwards 
found  to  have  been  kicked  and  most  severely  injured  by  the 
other  horse.  This  was  the  plaintiff^s  case,  which,  in  the 
opinion  of  the  learned  judge,  raised  such  a  presumption  of 
negligence  against  the  defendant  as  to  call  for  an  answer. 
The  defendant  then  gave  evidence  to  shew  that  both  the 
horses  in  the  stable  had  been  secured  and  attended  to  in  a 
proper  manner.  The  learned  judge  directed  the  jury  that 
the  defendant  was  not  liable,  unless  he  had  been  guilty  of 
positive  negligence.  Verdict  for  the  defendant  on  the  first 
issue  and  for  the  plaintiff  on  the  second  issue. 

W.  H.  Waisoii,  on  a  former  day  in  this  term,  moved  for 
a  new  trial  on  the  ground  of  misdirection.  Besides  the 
authorities  referred  to  in  tlie  judgment,  becited  Sanders  y. 
Spencer  (ja),  and  Sta/iifon  v.  Davi»{b), 

Cur.  adv.  vuli. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court  (c)  as  follows :— This  was  a  motion  for  new  trial  on 
the  ground  of  misdirection  ;  the  learned  judge  having  told 
the  jury  that  the  innkeeper  was  not  answerable  for  injury 
done  to  the  horse  of  a  guest  placed  in  bis  stable  by  the 
kick  of  another  horse,  unless  there  was  some  negligence 
proved  in  the  innkeeper.  The  plaintiff's  learned  counsel 
urged  that  an  innkeeper,  like  a  carrier,  was  bound  at  all 
events  to  restore  the  guest's  property  in  as  good  plight  as  it 
came  into  his  custody,  and  was  consequently  responsible 
for  any  damage  which  it  had  received  by  any  means  while 
there. 

(a)  Dyer,  S66  b.  (r)  Lord  BenmanCJ.^  WUUamt^ 

\b)  0  Mod.  923.  Coleridge  and  Wighiman,  J§. 

you  I. — D.  M.  A  A 


Dawson 
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The  law  of  England  is  clearly  laid  down  in  Caljfis 
case  {a),  which  is  a  full  comment  on  the  writ  in  FUsAerberi's 
V,  Natura  Breviumi  94  A.     One  ingredient  is,  that  the  loss  or 

damage  arises  "  pro  defectu  hospitatoris  seu  servientium 
suorum/'  When,  therefore,  the  nature  of  the  injury  left 
the  cause  wholly  doubtful,  it  was  correct  to  take  the 
opinion  of  the  jury  whether  the  evidence  established  that 
the  injury  was  occasioned  by  a  defect  of  such  care. 

Mr.  Justice  Story's  convenient  and  excellent  Treatise  on 
Bailments  was  quoted  as  laying  down  a  different  rule.  This 
does  not  appear  to  us  to  be  so,  if  the  whole  passage  be 
examined.  That  learned  author,  sect.  470,  p.  306,  adopts 
the  common  law  responsibility  of  innkeepers  from  the 
Registrum  Brevium,  105,  in  these  terms  :«— '^  That,  by  the 
custom  of  the  realm,  innkeepers  are  bound  to  keep  the 
goods  and  chattels  of  their  guests  which  are  within  their 
inns,  without  subtraction  or  loss,  by  day  or  night,  so  that 
no  damage  shall  come  to  them  from  the  negligence  of  the 
innkeeper  or  his  servants.''  And  in  section  472  (6)  he  lays 
it  down,  that  '*  the  loss  of  the  goods  while  at  an  inn  will  be 
presumptive  evidence  of  negligence  on  the  part  of  the  inn- 
keeper or  of  his  domestics." 

Now  in  the  present  case,  when  the  plaintiff  had  closed 
his  evidence,  the  learned  judge  thought  that  there  was  a 
presumption  of  negligence,  and  called  on  defendant  for  bis 
answer,  which  was  given  by  proof  of  such  attention  and 
skilful  management,  as  to  convince  the  jury  that  the  damage 
could  not  have  been  occasioned  by  the  negligence  imputed. 
That  proof  took  away  the  ground  of  action  according  to  all 
the  authorities. 

The  doubt  expressed  by  Bayky  J.  in  Richmond  v. 
Smith  (c)  applies  to  another  branch  of  the  doctrine. 

Rule  refused  {d). 

(a)  8  Rep.  32  a.  (c)  8  B.  &  C.  9;  S.  C.  2  M.  & 

(6)  The  sect  commences  ^'  Hot  R.  235. 
innkeepers  are  not  responsible  to         {d)  The  name  of  the  defendant 

the  same  extent  as  common  car-  in   this   case  should    have  been 

rien."  printed  Chamney. 
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The  Queen  v.  Hunnington.  Wednetdw, 

Nov.  tbth. 

On  appeal  to  the  Staffordshire  Quarter  Sessions  against  A  pauper 
an  order  for  the  removal  of  the  wife  of  John  Parker  (who  S^men t*inV 

had  deserted  her),  from  the  parish  of  Rowley  Regis,  in  the  parish^consist- 

i.  «    AT     1  I  1  •       i.  TT        •  •      1      *°g  of  several 

county  of  Statiordi  to  the  township  of  Hunnington,  in  the  townships,  by 

county  of  Salop,  the  sessions  confirmed  the  order,  subject  '!*"°^^f»'if'r 

to  the  opinion  of  this  Court  upon  the  following  case :  time  the  parish 

The  pauper's  husband  is  the  son  of  William  Parker,  and  Jefof  ove^""* 

has  done  no  act  to  gain  a  settlement  in  his  own  right ;  but  seers.   After- 

his  father,  William  Parker^  about  the  year  1790,  was  hired  overseerswere 

•  and  served  for  a  year  with  one  Hawkeswood,  in  the  town-  appointed  for 
,  .  -,        ,  each  township. 

ship  of  Hunnington,  which  at  that  time  formed  part  of  the      Held,  that 

parish  of  Hales  Owen,  in  the  county  of  Salop.  At  the  J,^t?hereby^*^ 
time  of  such  service,  and  up  to  the  year  1839,  the  parish  become  settled 
of  Hales  Owen  consisted  of  the  said  township  of  Hun-  |^^  township " 
nington,  the  township  of  Oldbury,  and  ten  other  townships,  where  he  had 
all  in  the  county  of  Salop,  and  three  other  townships  in  the 
county  of  Worcester.  The  three  Worcestershire  townships 
had  always  had  separate  overseers  and  supported  their 
poor,  and  managed  their  parochial  affairs  apart  from  each 
other  and  the  rest  of  the  parish,  but  that  part  of  the  parish 
of  Hales  Owen  which  is  in  the  county  of  Salop,  and  which 
consists  of  the  township  of  Hunnington,  the  township  of 
Oldbury,  and  ten  other  townships,  formed  a  distinct  district 
for  the  maintenance  of  its  poor,  and  all  parochial  matters, 
up  to  the  year  1839,  and  was  known  as  the  parish  of 
Hales  Owen,  in  the  county  of  Salop,  for  which  only  one  set 
of  overseers  of  the  poor  were  appointed,  namely,  four,  who 
were  annually  appointed  for  the  whole  of  the  said  last  men- 
tioned parish,  and  who,  together  with  the  churchwardens, 
made  a  joint  rate,  extending  over  the  whole  of  the  said  last 
mentioned  parish,  and  which  formed  one  common  fund  for 
the  general  maintenance  and  relief  of  the  poor,  and  for  pay- 
ment of  all  parochial  charges  for  the  last  mentioned  parish; 
but  each  of  the  said  townships,  including  Hunnington,  had 

A  A  2 
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1843.         their  respective  headborougbs  and  repaired  their  highways 

V.  In  the  year  1832  a  mandamus  was  obtained,  directing 

the  justices  of  Salop  to  appoint  separate  overseers  for  the 
township  of  Oldbury;  and,  by  the  same  authority,  in  the 
year  1834,  separate  overseers  were  appointed  for  the  re- 
maining eleven  townshipSi  including  the  said  township  of 
Hunnington,  from  which  time  separate  overseers  have  con- 
tinued to  be  appointed  for  all  the  said  twelve  townships, 
and  each  of  the  said  twelve  townships,  from  the  time  of 
such  separation,  has  continued  to  maintain  their  own  poor 
respectively  as  distinct  and  separate  parishes. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
upon  the  before  mentioned  facts,  now  that  the  said  parish 
of  Hales  Owen  had  ceased  to  maintain  its  own  poor,  and 
separate  overseers  were  appointed  for  the  said  twelve  town- 
ships, the  said  paupers  were  settled  in  the  said  township  of 
H^nnington. 

If  the  Court  should  be  of  opinion  that  a  settlement  was 
gained  in  the  parish  of  Hunnington,  the  order  of  sessions  to 
be  confirmed ;  if  not,  the  order  of  sessions  to  be  quashed. 

JP.  V.  Lee  in  support  of  the  order  of  sessions.  This  case 
is  not  governed  by  Reg,  v.  Tipton  {a).  There  the  pauper, 
who,  before  the  appointment  of  separate  overseers  for  the 
different  townships  of  the  parish  of  Hales  Owen,  was  bom 
a  bastard  in  the  parish  workhouse,  situate  in  the  tmonship 
of  Hales  Owen,  was  removed  to  that  township  as  the  place 
of  its  birth,  whereas  the  mother  had  been  sent  to  the  work- 
house from  the  township  of  Oldbury,  and  consequently  the 
pauper,  by  stat.  54  Geo.  3,  c.  170,  s.  3,  was  removeable  to 
the  township  of  Oldbury,  and  not  to  the  township  of  Hales 
Owen.  If  that  case  had  decided  that  the  pauper  was  not 
settled  in  Oldbury^  it  would  have  been  in  point.  Wherever 
a  district  consists  of  several  vills,  which  have  the  capacity 
of  becoming  places  of  settlement,  provided  they  have  paro- 

(«)  9  O.  ft  D.  09. 


HuNKItfOTON. 
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chial  oflScers,  (hen,  so  soon  as  such  officers  are  appointed,  184.S. 
the  right  possessed  by  such  vilis  from  time  immemorial  ^.  q 
comes  into  operation  retrospectively.  In  Rex  y.Oakm€re{a),  ^^  v. 
a  district  previously  extra-parochial  was  made  a  township, 
and  it  was  held  that  a  person  born  there  previously  to  its 
becoming  a  township  had  no  birth  settlement  there.  But 
there  the  place  was  made  a  township  by  act  of  parliament^ 
and  Abbott  C.  J.,  in  delivering  the  judgment  of  the  Court, 
seems  to  have  relied  upon  this  circumstance^  when  he  ob- 
servedi  "  This  case  arises  on  the  act  52  Geo.  3,  for  inclosing 
the  forest  of  Delamere,  and  the  question  is,  whether  the 
district  newly  created  into  a  township  under  this  statute, 
which  before  was  neither  in  any  parish  nor  township,  is  to 
be  considered  as  if  it  had  formerly  been  a  parish  or  town* 
ship  with  regard  to  settlements ;  or  only  as  becoming  so 
from  the  time  of  its  creation  under  the  act,  and  as  if  it  had 
formerly  been  wholly  uninhabited."  "  This  is  not  like  the 
case  of  a  modern  appointment  of  overseers  to  places  that 
formerly  had  no  such  officers;  because  all  such  places  must 
have  been  vills  from  time  imniemorial|  and  consequently 
under  a  legal  obligation  to  maintain  their  poor,  and  pos* 
sessing  a  legal  right  to  the  appointment  of  officers,  and  by 
such  appointment  to  remove  persons  under  the  same  cir* 
cumstahces  as  other  townships  or  parishes  might  do." 
These  observations  are  cited  by  Lord  Denman  C.  J.,  in  his 
judgment  in  Rex  v.  Oldlmryfb),  and  then  his  Lordship 
proceeds  thus:  '^  It  seems  to  me,  therefore,  that  if  this 
township  is  an  ancient  division,  which  might  formerly  have 
maintained  its  own  poor,  then,  when  it  obtained  the  right 
to  have  officers  of  its  own,  and  to  provide  for  its  poor 
separately,  it  became  liable  to  maintain  those  paupers  whom 
it  would  have  supported  if  it  had  been  a  separate  division 
at  an  earlier  period."  The  decision  in  that  case  was,  that 
an  order  of  removal  acquiesced  in,  to  the  parish  of  Hales 
Owen,  before  its  division  into  townships,  separately  main- 

(tt)  5  B.  &  Aid.  775 ;  5.  C.  1  D.  &  R.  427. 
(6)  4  A.  at  £.  167;  S.  C*.  5  N.  &  M.  547» 
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1843.  taining  their  own  poor,  did  not,  on  a  subsequent  removal 
of  the  same  pauper  to  the  township  of  Oldbury,  estop 
v!  ""  ^  Oldbury  from  shewing  that  the.  pauper  was  not  settled  in 
HuHHiifOTOK.  ti,3j  particular  township.  [  Williams  J.  Rex  v.  Saighion 
on  the  Hill(a)  shews  that  the  state  of  things  at  the  time  of 
gaining  the  settlement  is  to  be  looked  to.]  He  then  referred 
to  Rex  V.  Crowland(b)  and  Rex  v.  MerevaU{c),  to  shew 
that  a  settlement  might  be  gained  in  a  place  which  had  no 
parish  officers. 

Carbett  contri.  Reg,  v.  Tipton  {d)  is  precisely  in  point, 
and  was  decided  on  the  general  ground  (without  reference 
to  Stat.  54  Oeo.  3,  c.  170,  s.  3)  that  the  after-acquired  capa- 
city of  the  townships  as  places  of  settlement  did  not  relate 
back  to  antecedent  facts,  in  respect  of  which  a  setdement 
would  have  been  acquired  if  they  had  occurred  in  a  district 
then  maintaining  its  own  poor.    (He  was  then  stopped.) 

Lord  Dbnman  C.  J. — My  remark  in  Rex  v.  OUbufy{e) 
was  not  adopted  by  the  other  members  of  the  Court,  and 
'perhaps  was  not  sound,  as  it  is  difficult  to  see  how  there 
can  be  an  immemorial  duty  in  a  vill  to  maintain  its  own 
poor  when  it  has  no  parish  officers.  No  doubt  the  law 
applicable  to  such  cases  as  the  present  is  attended  with 
great  inconvenience.  In  Rex  v.  Sa^hton  on  the  Hill  (a), 
the  township  in  which  the  pauper  had  last  acquired  a  set* 
tlement  had  become  extinct,  yet  it  was  held  that  the  pauper 
could  not  be  removed  to  another  place,  where  he  had  been 
settled  previously.  The  pauper  therefore  in  that  case  could 
not  be  removed  at  all.  Our  decision  in  this  case  also  must 
occasion  inconvenience,  but  Reg.  v.  Tiplon(jd)  is  conclusive. 

Williams  J.— -I  am  of  the  same  opinion.  This  very 
point  was  disposed  of  in  Reg.  v.  Tipton(d);  it  was  there 

(a)  9  B.  &  Aid.  169.  {d)  2  G.  &  D.  92. 

{b)  8  B.  &  C.  711;  &  C.  3  M.         (e)  4  A.  &  E.  167;  S.C.  5  N. 

&  R.  422.  &  M.  547. 
(c)  Burr.  S.C.  661. 
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said  that,  before  the  separation  of  the  townships,  the  settle-        1843. 

ment  was  not  "  in  township  A.  or  B.,  but  in  the  district,  ThTcT^ 
where  alone  it  could  be  gained*  the  parish."  So  here,  look-  «. 

ing  back  to  the  time  when  the  settlement  was  acquired,  Hdhhihotoh. 
where  was  the  settlement?     In  the  whole  parish. 

CoLBRiDGB  J. — I  feel  bound  by  authority ;  independ- 
ently of  that,  I  should  have  doubted  on  this  question. 

WiGHTMAN  J.  concurred. 

Order  of  Sessions  quashed. 


Simmons  t?.  Wood.  Nw!tZh. 

• 

Debt.     The  first  count  of  the  declaration  (reciting  that  J'SbStoJU 

the  writ  of  summons  in  the  action  issued  in  July,  1843)  that  defend- 

stated,  that  heretofore,  to  wit,  on  the  £lst  day  of  June,  gageieed 

1839,  by  a  certain  indenture,  &c.  the  defendant  covenanted  ^*^®^  ™«  ^** 

Juoey  1889, 
and  agreed  with  the  plaintiff  to  pay  the  plaintiff  900/.  with  covenanted 

5L  per  cent,  interest,  upon  the  2l8t  day  of  June  then  next  ||^|^^t^(' 

ensuing;  and, after  stating  defendant's  default  in  paying  on  at  5^  per 

that  day,  went  on  to  say,  "  and  there  is  now  due  and  owing  ^^^^  joQe  then 

for  and  on  account  of  the  said  sum  of  900/.  and  interest,  a  ne^it  ensning; 
,  .  .       ,  *.       ^^.        ,        .  that  defendant 

large  sum  of  money,  to  wit,  the  sum  of  1200/.,  whereby  an  made  default, 

action  hath  accrued  to  th^  plaintiff  to  demand  and  have  the  ^^  ^^^  ^^^^ 

'^  was  then 

•ame  froni  the  defendant."  due  on  ac- 

Plea:  non  est  factum,  and  issue  thereon.  ^Tsumof^ 

The  plaintiff  obtained  a  verdict  at  the  last  Staffordshire  900il  and  in- 

SmMDer  Assizes.  lu'Tof  m^, 

to  wit,  ihe  sum  of  1900iL 

On  modon  in  arrest  of  judgment,  it  was  objected  that,  as  principal  and  one  year's 
interest  only  could  be  recoverad  as  a  debt,  the  declaration  was  bad  for  alleging  ISOO^ 
to  be  doa  oo  accoant  of  principal  and  interest. 

Beldy  that  it  did  not  appear  from  the  declaration  that  only  one  year's  interest  was 
dae  on  the  Slst  Jooe,  1840,  though  diat  was  the  day  on  which  it  was  to  be  paid ;  and 
that,  e?en  if  it  did,  it  still  appeared  that  there  was  a  good  cause  of  action  m  debt  for 
945Lf  and  the  averment  that  more  was  due  might  either  be  rejected  as  surplusage  fot 
the  excess,  or  cored  by  entering  a  remitdtur  for  soch  excess. 
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Gray  moved  {a)  to  arrest  the  judgment,  on  the  ground 
that  45/.  only,  the  amount  of  one  year's  interest,  could  be 
recovered  as  a  debt,  in  addition  to  the  principal ;  that  the 
count  was  therefore  bad,  as  it  demanded  1900/.,  when  945/. 
only  could  be  due ;  that  it  was  necessary  to  set  out  a  sum 
certain,  so  that  the  videlicet  was  immaterial,  and  that,  if  the 
amount,  1200/.  were  rejected,  there  would  be  no  statement 
in  the  declaration  of  any  amount  at  all. 

Cur.  adv.  mdu 


Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court  as  follows : — This  was  a  motion  by  Mr.  Gray  to 
arrest  the  judgment  in  an  action  of  debt  on  a  mortgage 
deed,  dated  21st  of  June,  1839,  for  payment  of  900/.  and 
interest  at  5l.  per  cent.,  on  the  21st  of  June,  1840.  The 
action  was  brought  in  1845,  and  the  declaration  averred 
that  the  defendant  did  not  pay  the  900/.  and  interest  on  the 
day  appointed,  but  therein  made  default,  and  that  there 
was  then  (at  the  time  of  the  declaration)  due  and  owing, 
for  and  on  account  of  the  said  sum  of  900/.  and  interest,  a 
large  sum  of  money,  to  wit,  the  sum  of  1200/.,  whereby  an 
action  had  accrued  to  demand  and  have  the  same  (rom  the 
defendant. 

It  was  said  by  Mr.  Gray,  that,  as  nothing  could  be  reco- 
vered as  a  debt  but  the  principal  money  and  one  year's 
interest  to  June,  1840,  it  was  a  fatal  inconsistency  to  allege 
that  there  was  1200/.  due  and  owing  on  account  of  the 
principal  money  and  interest.  But  we  do  not  think  that  there 
is  any  weight  in  the  objection.  In  the  first  place,  it  does 
not  appear  by  the  declaration  that  only  one  year's  interest 
was  due  on  the  21st  of  June,  1840,  though  that  is  the  day 
on  which  it  is  to  be  paid.  But,  even  if  it  did,  that  circum- 
stance would  afford  an  answer  to  the  objection,  for  it  would 
then  appear  that  the  plaintiff  had  a  good  cause  of  action 
in  debt  to  the  amount  of  945/.,  and  his  averment  that  more 


{(i)  On  a  former  day  in  this  term 
(Nov.  8),  befyre  Lord  Dtnman  C. 


J.,  WiUianiSf  Coferid§e  vkTid  Wi^hh 
man  Js. 
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was  due  to  him  might  either  be  rejected  as  surplusage  for        i843. 
the  excess,  or  cured  by  entering  a  remittitur  for  the  excess 
demanded,  according  to  the  cases  of  Duppa  v.  Majfo(a), 
Thwaites  v.  Ashfield{b),  Ingkdew  v.  Cripps{c). 

Rule  refused. 
{a)  1  Saond.  282.         (6)  6  Mod.  SIS.  (c)  2  Ld.  Raym.  814. 


The  Queen  v.  The  Inhabitants  of  Stoke-upon-Trent.      Saturday, 

N<w.  IBM. 

UN  appeal  to: the  Staffordshire  Quarter  Sessions  against  Whereby 
an  order  for  the  removal  of  a  pauper,  &c.  from  the  parish  [I^ctTwork- 

of  Stoke-upon-Trent  to  the  parish  of  Trentham,  both  in  ^^^  engages 
...  ,  .  1111  1  .  to  work  at  a 

the  said  county,  the  sessions  quashed  the  order,  subject  to  particular 

the  opinion  of  this  Court  upon  the  following  case :  trade  for  a 

rw*  .  .        y*^*",  parol 

The  pauper's  father  was  settled  m  the  appellant  parish,  evidence  may 

In  the  month  of  November,  1815,  the  pauper  was  hired  by  fi7e^"ullom 

by  and  served   Messrs.  Bourne  &  Co.,  china  manufac*  of  the  trade 

turers,  in   the  respondent  parish,  from  the   lltb  day  of  j,  entitled  to 

November,  1815,  for  nearly  two  years.     After  the  pauper  certain  boU- 
,-,  .,  .  -i-i  ••       of^y^  in  the 

bad  been  in  the  service  some  time,  he  signed  a  writing  course  of  the 

in  a  book,  which  was  also  signed  by  other  workmen  at  y«»r,for,asthe 

;  o  J  contract  is  in 

different  times,   and  was  as  follows: — **  Plate  and  dish  general  terms 

workers.     This  day  agreed  with  Ralph  Bourne  to  serve  "jjif^hr' 

Messrs.  Bourtie,  Baker  and  Bourne,  from  the  11th  of  No-  particular 

vember  next,  until  the  11th  of  November,  1817*  at  prices,  vice,  such  evi- 

good  out  of  oven,  as  per  opposite  side;  we  agree  to  lose  dence explains 

.  *         r         rr  1         1,         ,        "wd  does  not 

no  time  on  our  own  account,  to  do  our  work  well,  and  to  contradict  the 

behave  ourselves  in  every  respect  as  good  servants.   Witness  ''""«"  ^°' 

our  hands,  the  10th  day  of  January,   1815."    This  writing 

was  signed  by  none  of  the  masters,  but  was  always  left  in 

their  custody.     On  the  opposite  side  of  the  book  was  a 

statement  of  the  prices  to  be  paid  for  the  making  of  the 

plates  and  dishes  at  per  dozen. 
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1843.  It  was  objected,  on  the  part  of  the  respondents,  that  the 


above  writing  was  not  a  valid  agreement,  because  it  was 
V.  not  stamped,  nor  signed  by  the  masters,  but  the  objection 

gj[^|^^^j^°    was  overruled,  and  the  writing  was  read. 
Tbemt.  On  the  part  of  the  respondents,  evidence  was  oflfered  to 

shew  that  an  universal  custom  prevailed  among  china  ma- 
nufacturers to  allow  holidays  at  certain  fixed  times  in  the 
year  to  the  platers  and  dishers,  and  that  at  these  times  the 
latter  could,  notwithstanding  the  above  writing  in  the  book, 
absent  themselves  from  their  work  without  their  masters' 
permission.  The  evidence  was  objected  to  as  inadmissible, 
and  was  rejected. 

The  pauper  was  called  by  the  appellants,  and  proved 
that  he  was  hired  by  and  served  Messrs.  Bourne  &  Co.  for 
nearly  two  years,  from  the  11th  November,  1815,  as  a 
plater;  that  during  that  period  he  had  his  Sundays  to  him- 
self, doing  no  work  on  those  days ;  that  he  absented  himself 
from  his  work  at  Easter  for  ti(ro  or  three  days,  and  at  the 
wakes,  and  in  August,  and  that  after  these  holidays  he 
returned  to  his  work.  The  pauper  also  proved  that  he 
always  had  work  of  his  masters  that  he  might  have  done 
on  the  play-days. 

On  the  part  of  the  respondents,  the  following  question 
was  asked  the  pauper : — '*  At  the  time  of  the  fairing  or 
signing  the  book,  was  any  thing  said  as  to  the  holidays  or 
Sundays,  that  you  were  to  have  to  yourself?"  This  ques* 
tion  was  objected  to,  as  being  a  contradiction  of  the  terms 
of  the  writing  in  the  book ;  also  the  foHowing  question  :— 
'^  Is  it  the  custom  of  persons  employed  in  the  trade  of  dish 
and  plate  makers,  under  such  a  contract  as  this,  to  have 
certain  holidays  in  the  course  of  the  year,  and  the  Smdays 
to  themselves?"  This  question  was  objected  to,  on  the 
ground  that  evidence  of  the  custom  of  the  trade  was  inad- 
missible. The  objections  to  both  the  questions  were 
allowed  by  the  Court. 

The  questions  for  the  opinion  of  the  Court  were,  first, 
whether  the  writing  in  the  book  was  an  agreement  which 
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ought  to  have  been  received  by  the  Court?     Secondly,         i848. 

whether,  under  the  circumstances  stated,  evidence  was  ad*      ^<^v^>^ 

missible  to  shew  an  universally  prevailing  custom  among  «. 

china  manufacturers  to  allow  platers  and  dishers  holidays  I^^hsbicsnts  of 
.     ^  .  Stokb-upow- 

at  certam  fixed  times  of  the  year  i  Thevt. 

Thirdly,  whether  the  questions  above  stated,  or  any  of 
them,  were  admissibk  ? 

If  the  Court  were  of  opinion  that  the  writing  was  an 
agreement  that  ought  to  have  been  received,  and  that  the 
evidence  of  the  custom  was  inadmissible,  and  that  the  ques- 
tions were  improper,  then  the  order  of  sessions  to  be  con- 
firmed;  but  if  the  Court  should  be  of  opinion  that  the 
written  evidence  ought  not  to  have  been  received,  or  that 
evidence  of  the  custom  was  admissible,  or  that  either  of 
the  questions  was  proper,  then  the  Court  of  Quarter  Ses- 
sions were  to  rehear  the  appeal. 

Godion  and  WhUmore  in  support  of  the  order  of  sessions. 
CThe  only  point  argued  was  as  to  the  admissibility  of  the 
questions  which  were  rejected  by  the  sessions.)  According 
to  the  written  terms  of  the  contract,  a  service  under  it  for 
a  year  would  confer  a  settlement;  but,  if  an  express  excep- 
tion of  holidays  from  the  period  be  ingrafted  upon  the  con- 
tract, no  settlement  could  be  gained  under  it :  Rex  v.  Si, 
jignes{a).  Rex  v.  Harwich  {b).  The  first  question,  there- 
fore, was  clearly  inadmissible,  as  its  object  was  to  vary  the 
written  instrument. 

The  second  question  also,  whether  under  such  a  contract 
it  was  not  the  custom  of  the  trade  for  the  men  to  have  cer- 
tain holidays  was  also  inadmissible,  and  for  the  same  reason 
and  upon  the  authority  of  the  cases  already  dted.  [Col^ 
ridge  J.  Suppose  absences  from  work  to  be  proved,  wouM 
not  evidence  be  admissible  to  shew  whether  they  were 
referable  to  agreement  or  to  co»tom?]  It  would  not,  for 
the  question  would  still  be  open,  whether  the  master 

(a)  Bonr.  Sk  C.  671.  (6)  10  East,  489 
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1843.        assented  to  the  custom;  and  the  absences  are  sufficiently 

The  QuEBH    c^plflinccl  by  the  statement  in  the  case  that  the  work^- 

v.  men  returned,  for  this  makes  the  absences  referable  to 

^St*J^£^°^^^^  a  dispensation  pro  tanto.    The  terms  of  the  instrument 

Trent.       were  unequivocal,  and  the  master  might  have  enforced  them 

by  compelling  the  service  for  the  entire  year,  exclusive  of 

any  customary  holidays.     This   shews  that  the  contract 

would  be  varied,  and  not  merely  explained,  by  engrafting 

the  supposed  custom' upon  it. 

F.  V.  Lee  and  E.  Yardtey  contri.  Every  contract  of 
hiring  has  implied  exceptions :  1  NoL  P.  L.  S77  (4th  ed.); 
and  **  evidence  of  a  custom  regulating  the  matter  to  which 
the  instrument  relates,  may  be  admitted  to  annex  'incidents 
to  it/  though  no  allusion  to  any  custom  be  made  in  the 
writing,  provided  the  custom  be  not  inconsistent  with  it :" 
2  Phill.  Ev.  764  (8th  ed.}.  Did  the  proposed  question 
then,  as  to  custom,  tend  to  any  thing  inconsistent  with  the 
contract?  The  contract  is  merely  to  work  from  such  a 
date  to  such  a  date,  and  does  not  exclude  the  state  of  things 
supposed  by  the  questions.  It  is  said  that  the  fact  of  the 
pauper  returning  after  absences  shews  there  was  a  dispen- 
sation, but  that  is  not  so,  for  it  might  be  that  wages  were 
deducted  after  each  absence. 

Lord  Denman  C.  J. — If  evidence  of  the  custom  had 
been  admitted,  it  might  have  convinced  the  sessions  that 
no  master  or  workman  would  have  entered  into  such  a  con- 
tract, unless  on  the  understanding  that  the  custom  of  the 
trade  with  respect  to  holidays  was  to  be  imported  into  the 
contract.  The  evidence  then  would  not  contradict  the 
written  contract,  for  the  contract  is  not  merely  to  work 
from  one  term  to  another,  but  to  work  at  a  particular  trade, 
and  the  custom  of  the  trade  might  well  serve  to  explain  the 
contract.  I  think  the  sessions  were  wrong  in  rejecting 
the  questions.     The  case  must  go  back  to  be  reheard. 

[His  Lordship  then  condemned  the  practice  of  submit* 
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ting  a  case  to  this  Court  in  such  a  form  that  its  decision        1843. 

could  not  be  final  (a).]  ^**'T^^ 

'  ■'  The  Queen 

V. 

Patteson  J.— The  contract  was  general,  and  probably  Inhabitants  of 
was  made  with  reference  to  the  custom.  If  the  contract  Trent. 
bad  been  to  serve  day  by  day,  the  evidence  of  custom  with 
respect  to  holidays  would  have  contradicted  the  contract. 
But  it  was  in  general  terms,  specifying  merely  the  com- 
mencement and  the  determination  of  the  term  of  service. 
The  evidence  was  therefore  not  inconsistent  with  the  con- 
tractf  and  should  have  been  admitted. 

Williams  J.— There  was  no  stipulation  as  to  the  hours 
of  work>  so  as  to  shew  expressly  that  during  every  portion 
of  the  period  of  service  the  servant  was  to  be  under  the 
dominion  of  the  maater.  If  any  presumption  may  be  made 
that  the  parties  to  such  a  contract  would  proceed  with  re* 
ference  to  the  custom,  on  account  of  its  general  reception 
in  the  trade,  the  evidence  should  have  been  admitted. 

CoLERiDOB  J.-^It  is  commonly  understood,  I  believe, 
that  in  contracts  of  this  kind  evidence  may  be  given  of  the 
custom  of  trade,  on  the  ground  that  it  may  be  fairly  pre- 
sumed from  the  notoriety  of  the  custom  that,  parties  con- 
tract with  reference  to  it,  although  nothing  to  that  effect  is 
expressed.  I  do  not  therefore  see  how  the  evidence  could 
contradict  the  contract. 

Case  sent  back  to  the  Sessions  to  be  reheard. 


(a)  See  Ueg.  ▼.  WittoWf  1  O.  &  D.  081^  and  Re^.  v.  Keitfven,  ante, 
113, 


362  CASES  IN  THE  QUEEN's  9ENCH, 

1843. 


Thur^^  The  QuEEN  v.  BuRNBY. 

ByS  fc4  WiiL  Sir  F.  pollock  a.  a,  on  the  first  day  of  this  term, 
a  person  '  obtained  a  rule  to  shew  cause  vfhy  the  indictment  in  this 
™^*bl^  ^^^  prosecution  should  not  be  quashed^  or  why  all  further  pro- 
an^  surveyor  ceedings  upon  the  same  should  not  be  stayed. 
geii^!i^fthe  "^^^  affidavits  in  support  of  the  rule  stated  that  in 
customs,  on  December  last  a  bill  of  indictment  against  the  defendants 
by  him  for  f<^  p^^jury  was  found  at  the  Central  Criminal  Court. 
ascertaining  The  indictment  alleged  the  perjury  to  have  been  committed 
facts  relative  in  certain  evidence  given  by  the  defendant  before  one  of 
or  theamdoct  ^^  survey  Of  s-general  of  the  customs,  on  an  inquiry  into  the 
of  officers  conduct  of  a  landing  waiter.  The  indictment  was  removed 
theretn^is  "^7  certiorari  into  this  Court,  and  came  on  for  trial  at  the 
made  liable  to  London  Sittings  after  last  Trinity  Term,  when  the  Attorney- 
penalties  of  General,  who  appeared  as  counsel  for  the  defendant,  with-' 
^%"'^'&  4  ^^^^  ^^'  ^"  ^^^  ground  that  it  had  not  been  instituted  in  the 
Wm.  4,  c.  53,  name  of  the  Attomey-*General,  nor  preferred  under  the 
indictment  ^  directions  of  the  Commissioners  of  customs  or  excise,  nor 
shall  be  pre-  commenced  in  the  name  of  some  ofiicer  of  customs  or 
commenced,  eicise,  under  the  direction  of  the  said  Commissioners 
for  the  reco-  respectively,  as  required  by  stat.  S  &  4  WilL  4,  c.  53,  s. 
penalty  or  ll€(a)*  The  affidavits  stated  that  the  proceedings  had 
under"Ss  or  °^*  "^^^  authorised  according  to  the  above  provision. 
any  other  act, 

relating  to  the  (a)  Stat.  3  &  4  IVt//.4,  c.51,s.  like  examinations  and  inqoiries 
customs  or  gg^  enacts,  "  that  upon  examina-  made  by  the  collector  and  con- 
in  the  case  or  ^^^^  '^"^  inquiries  made  by  any  troller  of  any  out-port  in  theUnited 
persons  de-  surveyor^geaeral  of  the  customs,  or  Kingdom,  or  of  any  port  in  the  Isle 
tained  and  any  inspector-general  of  the  cus-  of  Man,  or  made  by  any  person  or 
carried  before  toros,  for  ascertaining  the  truth  of  persons  in  any  of  the  British  pos- 
'usdces^in'*  ^^^  relative  to  the  customs,  or  sessions  abroad,  appointed  by  the 
pursuance  of  ^^^  conduct  of  officers  or  persons  commissioners  of  his  majesty's 
this  act,)  employed  therein,  and  upon  the      customs  to  make  such  examirta- 

unless  such  suit 

shall  be  commenced  ''in  the  name  of  the  attorney  «giasral,  or  under  the  directions  of  the 
commissioners  of  customs  or  excise,  or  in  the  name  of  one  of  their  officers,  under  their 
directions.''  The  Court  refused  summarily  to  interfere  by  quashing  an  indictment  under 
the  first  mentioned  section,  or  b^  staying  the  proceedings,  where  it  appeared  that  the 
indictment  had  not  been  nuthonsed  under  the  last  mentioned  section. 
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CockburHf  M.  Chambers,  aad  Poulden,  now  shewed 
cauAe.  It »  eotirel;  io  the  discretion  of  the  Court  whether 
or  not  to  quash  an  indictmenti  and  the  Court  will  not  quash 
an  indictment  except  for  insufficiency  on  the  face  of  it,  or 
indeed  under  any  circumstances  in  a  case  of  perjury.  The 
defendant  should  either  plead  or  demur,  if  the  objection  is 
goodt  On  this  point  they  referred  to  Com*  Dig.  Indict- 
menty  (H.) ;  Res  ▼.  Johnson  (a) ;  Re:p  Belton  (6), 
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dons  and  ioquiries,  any  person 
examined  before  him  or  them  as  a 
witness  shall  deliver  his  testimony 
oa  oath,  to  bo  administered  by 
socb  of  the  surveyors-general^  or 
such  of  the  inspectors-general,  or 
such  collector  and  controller,  or 
SQch  person  or  persons  as  shall 
osaroine  him,  and  who  are  hereby 
authorised  to  administer  such  oath ; 
and  if  such  person  shall  be  con- 
victed of  making  a  false  oath 
toachiog  any  of  the  iacts  so  tes- 
tified on  oath,  or  of  giving  false 
evidence  on  his  examination  on 
oath  before  any  of  the  surveyors- 
general  or  inspectors-general  of  the 
eostoms,  or  such  collector  and 
controller,  or  such  person  or  per- 
sons, in  conformity  to  the  direc- 
tions of  this  act,  every  such  person 
so  convicted  as  aforesaid  shall  be 
deemed  guilty  of  penury,  and  shall 
be  liable  to  the  pains  and  penalties 
to  which  persons  are  liable  for 
wilfol  and  corrupt  perjury." 

aut.  3  &4  1Ftf/.4,c.6d,s.  lis, 
enacts,  "  That  no  indictment  shall 
be  preferred,  or  suit  commenced, 
for  the  recovery  of  any  penalty  or 
(6Mtnr%  under  this  m  any  other 
act  lelatiog  to  the  customs  or  ex- 
cise, (except  in  the  cases  of  persons 
detained  and  carried  before  one  or 
more  justices  in  porsuance  of  this 
act,)  unless  such  suit  shall  be  com- 
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menced  in  the  name  of  his  Majes- 
ty's Attorney-General,  or  in  the 
name  of  the  Lord  Advocate  of 
Scotland,  or  unless  such  indictment 
shall  he  preferred  under  the  direc- 
tion of  the  Commissioners  of  bis 
Majesty's  Customs  or  Excise,  or 
unless  such  suit  shall  be  com- 
menced in  the  name  of  some  offi- 
cer of  customs  or  excise,  under  the 
direction  of  the  said  commissioners 
respectively/' 

Section  118  of  the  same  act 
enacts,  ^  That  if  any  prosecution 
whatever  shall  be  commenced  for 
the  recovery  of  any  fine,  penalty, 
or  forfeiture  incurred  under  tbda 
or  any  other  act  relating  to  the 
customs  or  excise,  it  shall  be 
lawful  for  his  Majesty's  Attorney- 
General,  or  for  the  Lord  Advocate 
of  Scotland,  if  he  is  satisfied  that 
such  fine,  penalty  or  forfeiture,  was 
incurred  without  any  intention  of 
fraud,  or  that  it  is  inexpedient  to 
proceed  in  the  said  prosecution,  to 
stop  all  further  proceedings  by 
entering  a  nolle  prosequi,  or  other- 
wise, on  such  information,  as  well 
with  respect  to  the  share  of  such 
fine,  penalty,  or  fi^rfwture,  to  which 
any  officer  or  officers  may  be  enti- 
tled, as  to  the  King's  share  thereof.*' 

(o)  1  Wils.  395. 

(6)  1  Salk.  87S. 
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Stat.  3  Sc  4  Will.  4,  c.  53,  s.   1 12,  which  requires  that 
every  indictment  shall  be  prosecuted  under  the  authority 


V.  therein  mentioned,  applies  only  to  proceedings  for  peciH 

BuRKBT.      j^j^j.y  penalties. 

Sir  F.  Pollock  A.  G.,  Thesiger,  Jervis,  and  F.  Pollock^ 
contra.  This  application  is  either  to  quash  the  indictment^ 
or  to  stay  the  proceedings.  It  may  be  most  important  that 
the  evidence  taken  before  the  officers  of  the  customs  should 
not  be  made  public ;  the  inquiry  before  them  is  not  con- 
stituted for  judicial  purposes*  but  in  aid  of  a  particular 
department  of  the  public  service,  and  it  is  necessary  that 
they  should  be  able  to  control  any  proceedings  that  arise 
out  of  such  an  inquiry.  Section  1 12  was  clearly  directed  to 
all  proceedings  whether  by  way  of  indictment,  or  with  a 
view  to  mere  punishment  by  way  of  suit  for  penalty,  and 
the  section  is  to  be  read  with  a  stop  after  the  word  "  pre- 
ferred/' and  the  word  '^  suit"  only  to  be  read  in  connection 
with  the  words  "  for  the  recovery  of  any  penalty  or  for- 
feiture." In  the  cases  cited  against  the  present  application, 
it  was  the  defendant  who  moved  to  quash  the  indictment; 
in  this  case  the  application  is  made  by  those  who  are  exclu- 
sively authorised  to  prosecute.  [Coleridge  J.  Section  1 16 
seems  to  assume  that  the  indictment  must  state  that  it  has 
been  duly  authorised,  for  it  provides  that  in  any  proceedings, 
*'  the  averment  that  the  commissioners,  &c,,  have  directed, 
&c.,  such  proceedings,  &c.,  shall  be  sufficient  without 
proof,  &c.,  of  such  fact,  &c.,  unless  the  defendant  in  such  case 
shall  prove  the  contrary."]  It  may  be  said  that  the  Attorney- 
General  may  interfere  by  nolle  prosequi ;  but  this  would 
not  be  a  discreet  exercise  of  his  power ;  it  is  much  better 
that  the  proceedings  should  be  stayed  by  a  court  of  justice, 
than  by  a  public  officer  summarily,  and  as  it  were  ex  parte. 
[  Wightman  J.  referred  to  section  27  of  the  former  act,  with 
respect  to  a  prosecution  for  forgery,  and  to  section  53  of 
the  later  act,  with  respect  to  the  proceedings  against  per- 
sons making  signals  to  smugglers.] 
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184S. 


The  Queen 

V, 


Lord  Denman  C.  J. — It  appears  to  me  that  there  are 
great,  not  to  say  insurmounlable,  difficulties  in  the  way  of 
this  application.  By  the  29th  section  of  the  former  act,  a 
liability  is  created  generally  to  the  pains  and  penalties  of  Burmby. 
perjury;  and  I  am  not  sure  that  the  112th  section,  which 
requires  proceedings  to  be  instituted  under  special  autho- 
rity, is  applicable  to  an  indictment  for  perjury  under  the 
former  section ;  the  section  rather  appears  to  me  to  apply 
to  offences  directly  against  the  customs  and  excise  laws. 
If  it  was  necessary  that  this  prosecution  should  be  instituted 
by  authority,  I  do  not  know  whether  it  would  be  necessary 
that  the  indictment  should  aver  the  fact  of  such  authority. 
If,  however,  the  averment  is  necessary,  we  need  not  inter- 
fere, for  the  objection  may  be  taken  in  arrest  of  judgment. 
As  to  staying  the  proceedings,  that  is  a  matter  for  our  dis- 
cretion, and  I  think  we  ought  not  to  take  such  a  step.  If 
there  is  anything  like  oppression  or  conspiracy  in  the  pro- 
secution,  the  Attorney-General  may  stay  the  proceedings^ 
by  exercising  his  ordinary  control  over  prosecutions.  X 
agree  that  he  should  be  loth  to  interfere  where  his  inter- 
ference might  deprive  any  person  of  the  opportunity  of 
vindicating  his  character.  But,  if  this  objection  to  a  sum- 
mary interference  applies  to  him,  it  applies  to  us  in  a  ten- 
fold degree,  for  he  has  means  of  information  for  his  guidance 
which  are  not  open  to  us.  I  hardly  think  that  any  case 
could  be  laid  before  me  on  affidavit,  so  as  to  induce  me  to 
interfere. 

Williams  J. — The  question  is  confined  within  narrow 
limitSi  namelyi  whether  the  defendant,  assuming  that  he 
both  deserves  and  requires  protection,  should  obtain  it  at  the 
hands  of  the  Attorney-General  or  of  the  Court.  The  per- 
jury, if  committed  at  all,  has  no  doubt  been  committed 
under  peculiar  circumstances,  inasmuch  as  the  power  to 
administer  the  oath  is  a  special  power  given  by  the  act,  but 
it  does  not  follow  from  this  that  the  perjury  may  not  have 
been  marked  by  the  greatest  malignity.     Why,  therefore, 

VOL.  I. — p.  M.  B  B 
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184a.        should  the  ungracious  task  of  interfering  to  stay  this  pro- 
The  Qu£EN     '^^"^^^'^  ^^  ^^'^  upon  the  Court  f     If  the  Commissioners 
V.  ascertain  that  the  prosecution  is  oppressive,  they  can  apply 

to  the  Attorney-General  for  a  remedy. 

CoLERiDOE  J. — This  is  an  indictment  for  a  very  grave 
offence,  and  the  spirit  of  all  the  authorities  is,  that  an  in- 
dictment should  never  be  quashed  where  the  propriety  of 
such  a  course  is  open  to  the  least  doubt.  Can  it  be  said 
that  there  is  no  doubt  in  this  case  i  I  think  the  case  is 
within  the  112th  section  of  the  statute,  but  still  I  have 
doubts  on  the  subject.  Again,  a  question  has  been  raised 
whether  the  leave  to  institute  the  prosecution,  if  the  case  is 
within  that  section,  should  not  be  averred  in  the  indictment. 
I  have  doubts  on  that  point  also,  which  are  sufficient  to 
make  me  unwilling  to  interfere.  By  declining  to  interfere, 
we  do  no  injustice,  for,  if  the  leave  of  the  Commissioners 
or  other  officer  is  necessary  to  make  this  prosecution  legal, 
it  is  quite  clear  that  the  defendant  has  other  modes  open  to 
him  of  setting  the  matter  right.  If  this  proceeding  has 
been  taken  behind  the  backs  of  those  who  alone  could  give 
authority  for  its  institution,  it  is  the  very  case  in  which  the 
Attorney-General  should  act  on  his  own  responsibility,  and 
not  call  on  us  to  interfere, 

WioHTMAN  J.*^The  arguments  in  support  of  this  rule 
would  equally  apply  to  a  prosecution  for  forgery,  under  the 
27th  section  of  the  earlier  act.  Such  a  forgery  might  pro- 
duce the  most  mischievous  effects  to  a  third  person,  and 
yet«  according  to  the  argument  for  the  prosecution,  it  might 
be  stopped  by  the  summary  interference  of  this  Court. 

Rule  discharged. 
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The  Queen  v.  Bamber.  Wednetday, 

-  Nov.  ibti 
INDICTMENT  for  non-repair  of  a  road.    The  indict-  indictment  in 
ment  stated*  that  from  time  whereof*  8cc.  there  was  and  yet  !^®  commoa 

.«•■•!  1      ,-       i.  .      formfornotrc- 

is  a  certain  common  and  public  highway,  leading  from  the  pairing  a  high- 
hamlet  and  village  of  Blackpool,  in  the  county  of  Lancaster*  ^e^endanfl'*^ 
towards  and  unto  the  hamlet  and  village  of  Bispham  with  liability  ra- 
Norbreck*  in  the  said  county,  used  for  and  by  all  the  liege  ^^a  BTOc?fi?' 

subjects,  &c.  with  their  horses,  carts  and  carriages*  at  their  verdict  found 

-  Ml    «  All  i.  I         •  I  ^^^^  defend- 
free  Will,  &c.    And  that  a  certain  part  of  the  said  common  ant's  land  ad- 

and  public  highway*  lying  and  beibg  in  the  township  of  j^»ned  the  sea; 

Layton  with  Warbreck*  in  the  said  county,  commencing  at  a  highway 

a  certain  gate  in  the  road  there,  abutting  on  the  boundary  i^n^' and'that' 

between  the  township  of  Bispham  with  Norbreck  aforesaid*  defendant's 

and  the  township  of  Layton  with  Warbreck,  and  extending  |[^^  repaired 

from  thence  in  a  southerly  direction  within  the  township  of  ^^  f^.^* v^^^ 
_  .  I    ««r    .        1      /.       1  r     «. .  ,  ,     -i  Within  living 

Layton  witli  Warbreck,  for  the  space  of  ISi  yards,  and  of  memory  the 

the  length  of  131  yards,  and  of  the  breadth  of  6  yards,  on  'cached*  wd 
the  Ist  of  June,  1842,  and  from  thence  until*  &c«  was  and  that  the  an- 
yet  is  very  ruinous,  broken  and  in  great  decay  for  want  of  ^^as  covwed^ 
due  restoration,  reparation  and  amendment  of  the  same,  so  by  the  sea; 
that  the  liege  subjects,  &c.  could  not  go,  return,  8lc.    And  ant's  predeces- 
that  Thomas  Bamber  the  younger*  of  the  township  of  Lay-  wrs  had  from 
ton  with  Warbreck  aforesaid*  by  reason  of  his  tenure  of  gradually  re- 
certain  lands  and  tenements  situate  in  the  township  of  Lay-  ^^nj  ^i  hwa*" 
ton  with  Warbreck  aforesaid,  in  the  county  aforesaid,  called  as  the  sea  en- 
the  Gyn,  ought  to  repair  and  amend  that  part  of  the  high-  ajjropril'ted^ 
way  aforesaid,  so  as  aforesaid  being  ruinous,  broken  and  in  ^^^^^  P^rts  of 
decay,  when  and  so  ofteu  as  there  should  and  might  be  the  site  of  a 

occasion,  and  that  the  said  defendant  had  not  done  the  same,  ^^shway,  so  as 

to  keep  a  high- 
Plea  :  not  guilty.  way  along  the 

sea  coast,  and 
that  they  had  always  repaired  such  highway;  that  the  highway  mentioned  in  the  indict- 
ment passed  over  a  different  part  of  the  estate  from  that  formerly  occupied  by  any  part 
of  the  ancient  road ;  that  the  sea  had  shortly  before  the  finding  of  the  indictment  made 
an  encroachment  and  washed  away  part  of  the  highway  alleged  to  be  out  of  repair,  and 
washed  away  large  quantities  of  the  earth,  so  that  the  residue  of  the  road  was  too  narrow 
for  passage,  and  was  made  to  stand  at  the  edge  of  a  precipitous  bank  of  about  seventy  feet. 
Held,  that  defendant  was  entitled  to  judgment. 

B  b2 


CAS£S  IN  THE  QU££N  S  B£NCH, 

The  indictment  was  tried  at  the  quarter  sessions  for 
.,  Lancashire,  in  January,  1843,  and  the  following  special 

v.  verdict  was  returned  : 

iSAMBEfi.  That  from  time  whereof  the  memory  of  man  is  not  to 

the  contrary,  there  have  been  and  still  are  (except  and  sub- 
ject as  hereinafter  mentioned)  certain   ancient  lands  and 
tenements,  situate  in  the  township  of  Layton  with  War« 
breck  aforesaid,  in  the  county  aforesaid,  called  the  Gyn, 
being  the  same  lands  and  tenements  in  the  said  indictment 
mentioned,  and  by  reason  of  the  said  Thomas  Bamber  the 
younger's   tenure  whereof    it   is   by  the   said   indictment 
supposed  that  the  said  Thomas  Bamber  the  younger  ought 
to   restore,  repair  and   amend  the  said   part  of  the  said 
highway,  so  being  ruinous  broken  and  in  decay  as  afore- 
said; and   the  same   ancient  lands   and   tenements  have 
during  all   the  time   aforesaid   belonged  unto  and  been 
holden  by  the  same  Thomas  Bamber  the  younger,  and  those 
whose  estate  he  now  hath,  and  at  the  taking  of  the  said 
indictment  had,  of  and  in  the  same,  and  still  belong  to  and 
are  holden  by  the  same  Thomas  Bamber  the  younger  (ex« 
cept  and  subject  to  as  hereinafter  mentioned) ;  but  that  the 
same  township  of  Layton  with  Warbreck  adjoins  to  the 
seacoast  and  is  liable  to  encroachments  by  the  sea,  and  that 
the  sea  has  from  time  to  time,  within  living  memory,  made 
encroachments  in  and  upon  the  said  ancient  lands  and 
tenements,  and  carried  away  the  soil  and  earth  of  the  same, 
so  that  part  of  the  same  space  aucienlly  occupied  by  the 
said  ancient  lands  and  tenements  was,  at  the  time  of  the 
taking  of  the  said  indictment,  and  now  is,  occupied  by  the 
sea;  and  that  there  was  from  time  immerourial  and  now  is 
(except  and  subject  as  hereinafter  mentioned)  a  certain 
ancient  common  and  public  highway,  leading  and  used  as 
in  the  said  indictment  mentioned,  and  part  whereof  passed 
and  passes  over  the  said  ancient  lands  and  tenements ;  and 
that  from  time  immemorial  (subject  and  except  as  afore- 
said,  and   as  hereinafter    mentioned)   the  same   Thomas 
Bamber  the  younger,  and  all  those  whose  estate  he  now 
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hath^  and  at  the  taking  of  the  said  indictment  had,  of  and  i84d. 
in  the  said  ancient  lands  and  tenements,  have  restored,  re- 
paired and  amended,  and  ought  of  right  to  have  restored* 
repaired  and  amended,  and  he  the  said  Thomas  Batnber  Bamber. 
the  younger  ought  now  to  repair  and  amend  so  much  of  the 
same  highway  as  passes  or  passed  over  the  said  ancient 
lands  and  tenements,  and  that  the  encroachments  of  the 
sea  have,  within  living  memory,  from  time  to  time  extended 
into  and  over  the  said  ancient  highway,  so  that  a  portion 
of  the  land  over  which  the  same  ancient  highway  went, 
now  is,  and  at  the  time  of  the  taking  of  the  said  indictment 
was,  covered  by  the  sea  and  impassable.  Wherefore  those 
whose  estate  the  same  Thoma$  Bamber  the  younger  now 
hath  as  aforesaid  have  from  time  to  time  gradually  removed 
the  same  ancient  highway  and  appropriated  other  parts  of 
the  said  ancient  lands  and  tenements  for  the  site  thereof, 
so  as  to  keep  the  same  along  but  on  the  landward  side  of 
the  seacoast,  and  so  that  the  public  have  had  the  uninter- 
rupted use  of  a  road  for  the  purposes  of  the  said  ancient 
highway,  and  that  the  same  road  hath  always  been  repaired 
by  the  said  Thomas  Bamber  the  younger,  and  those  whose 
estate  he  hath  as  aforesaid,  as  or  in  lieu  of  so  much  of  the 
said  ancient  highway ;  and  that  the  said  part  of  the  said 
common  or  public  highway  mentioned  in  the  said  indict- 
ment, and  supposed  thereby  to  be  ruinous,  broken  and  in 
decay,  was  at  that  time,  when  the  same  is  by  the  same  in- 
dictment supposed  so  to  be  ruinous,  broken  and  in  decay, 
and  still  is,  part  of  the  said  ancient  highway  so  going  and 
passing  over  the  said  ancient  lands  and  tenements  called 
the  Gyn,  and  used  by  the  public  as  aforesaid,  though  going 
and  passing  over  a  different  part  of  the  same  ancient  lands 
and  tenements  from  that  formerly  occupied  by  any  part  of 
the  said  ancient  road  and  now  occupied  by  the  sea  as  afore- 
said ;  and  that  in  the  month  of  March  last  the  sea  made 
an  encroachment  in  and  upon  the  same  part  of  the  said 
common  and  public  highway  so  supposed  by  the  said  in« 
dictment  to  be  ruinous,  broken  and  in  decay,  and  washed 
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and  carried  awa^  large  quantities  of  the  earth  and  soil 
thereof,  and  that  the  same  part  of  the  said  common  and 
public  highway  then  and  there  became  and  was  and  ever 
since  bath  been  uneven  and  very  ruinous,  broken  and  in 
great  decay,  for  want  of  due  restoration,  reparation  and 
amendment  of  the  same,  so  that  the  liege  subjects  of  the 
Queen,  during  the  time  last  aforesaid,  could  not  go,  return, 
pass,  repass  and  labour  with  their  horses,  carts  and  car- 
riages,  along  and  over  the  same  highway  as  they  ought  and 
were  accustomed  to  do,  in  manner  and  form  as  in  the  said 
indictment  specified,  and  that  the  said  Thomas  Bamber  the 
younger  hath  not  restored  the  same,  but  that  a  portion  of 
the  same  part  of  the  same  highway  now  has,  and  ever  since 
the  said  month  of  March  last  past  had,  the  earth  and  soil 
thereof  washed  away  by  the  sea,  and  was  and  is  made  inn 
passable,  and  the  residue  of  the  said  road  thereby  became 
and  was  and  is  too  narrow  for  passage,  and  was  made  to 
stand  and  now  stands  at  the  edge  of  a  precipitous  bank  of 
the  depth  of  seventy  feet,  or  thereabouts,  and  shelving 
down  to  the  sea,  at  an  angle  to  the  horizon  of  forty*five 
degrees,  or  thereabouts,  and  it  would  cost  a  very  great  sum 
of  money  to  make  a  passable  road  over  the  same  space  that 
was  occupied  by  such  road  up  to  the  month  of  March  last 
past.    But  whether,  8lc. 

Upon  this  finding,  judgment  was  entered  for  the  crown^ 
and  the  defendant  adjudged  to  pay  a  fine  of  U. 

£rror  having  been  brought,  the  case  was  now  argued  by 

Cowling  for  the  plaintiff  in  erron  To  establish  the  lia- 
bility of  the  defendant  (below)  ratione  tenure,  it  should 
appear  that  the  highway  is  ancient;  that  defendant  was 
bound  to  repair  ratione  tenune;  and  that  the  road  is  out  of 
repair  through  his  default.  Now,  as  to  the  first  point,  the 
verdict  finds  that  the  highway  is  an  immemorial  highway; 
subject  to  what  is  afterwards  stated,  viz,  that  the  highway 
has  been  changed  from  time  to  time  as  the  sea  encroached. 
The  finding,  therefore,  is  in  effect  that  the  highway  now 
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out  of  repair  i8  not  ai>  ancient  highway.    And  with  refer-        1843. 
ence  to  this  finding,  it  must  be  remembered  that  the  indict- 
ment does  not  charge  the  defendant  with  not  providing  a  v.^ 
road  in  lieu  of  that  which  has  been  washed  away,  as  it      Ba>«»««' 
should  have  done,  but  with  not  repairing  the  old  road. 

Secondly^  the  alleged  liability  has  not  been  established, 
for  it  appears  that  what  defendant  and  his  predecessors 
have  done  is,  that  they  have  found  another  road  whenever 
the  old  road  has  from  time  to  time  been  washed  away,  and 
not  that  they  have  repaired  the  old  road. 

Thirdly,  it  is  not  found  that  the  highway  is  ruinous 
through  the  default  of  the  defendant.  The  ordinary  liability 
in  such  cases  as  the  present  is  merely  to  repair  the  surface, 
but  the  special  verdict  shews  that  the  whole  earth,  to  the 
depth  of  about  seventy  feet,  has  been  carried  away.  It  is 
clear,  therefore,  that  it  is  sought  to  charge  the  defendant 
with  the  repair  of  a  sea  bank,  and  not  of  a  road.  The  latter 
liability  cannot  be  enforced  by  a  proceeding  of  this  kind ; 
it  should  be  enforced  by  the  commissioners  of  sewers.  If 
a  question  upon  such  a  liability  could  arise  under  this  in- 
dictment, it  is  at  all  events  clear  that  the  whole  level  is 
liable,  unless  there  has  been  default  upon  the  part  of  the 
individual  bound  by  prescription  or  otherwise  to  repair: 
Mex  T.  ConHittsstonffs  of  Sewers  for  Essex  (a),  per  Abbott 
C.  J.  In  Reg.  V.  InhabUants  of  Paul{b)  it  was  dis- 
tinctly held  that,  on  an  indictment  for  the  non-repair  of  a 
highway  in  the  ordinary  form,  a  parish  cannot  be  convicted 
for  not  rebuilding  a  sea  wall  washed  away  by  the  sea,  over 
the  top  of  which  the  alleged  way  used  to  pass.  In  that  case 
Maule  J.  observed,  **  In  ordinary  language  this  cannot  be 
said  to  have  been,  at  the  time  of  the  default,  a  highway 
which  the  public  were  prevented  from  conveniently  using, 
for  want  of  due  reparation  and  amendment.  It  was  at  one 
time,  at  most,  a  wall  or  embankment,  on  the  top  of  which 
there  was  a  road ;  and  whatever  might  have  been  the  duty 

(a)  1  B.  &  C.  484;  S.  C.  S  D.  &  R.  700; 
(5)  S  M.  &  Rob.  307. 


372 

1843. 
The  Queen 

V, 

Bahber. 


CASES  IN  THE  QUEEN  8  BEKCH^ 

of  the  parish  as  to  a  road  so  in  existence  and  requiring 
repair^  I  do  not  think  they  are  defaulters  on  this  evidence. 
The  interruption  of  the  passage  is  not  from  the  want  of 
repair,  but  from  the  sea  having  washed  away  the  wall  or 
embankment ;  and  there  is  no  longer  any  thing  for  them  to 
repair.    I  do  not  think  they  are  liable  to  rebuild  the  wall.'' 

Baines  contra.  It  is  not  necessary  either  to  aver  or  to 
prove  that  the  highway  is  immemorial :  Rex  v.  Stoughion{a). 
The  precise  road  which  a  person  is  called  on  to  repair  need 
not  have  existed  from  time  immemorial.  If  another  road 
has  been  substituted  for  the  old  road,  the  liability  will  attach 
to  the  substituted  road.  A  highway  may  be  changed  by 
act  of  God ;  and  with  respect  to  rivers,  if  water,  which  has 
been  an  ancient  highway,  change  its  course  and  go  over 
different  ground  from  that  whereon  it  used  to  run,  yet  the 
highway  continues  in  the  new  channel  in  the  same  manner 
as  in  the  old :  HawL  P.  C.{b),  bk.  I,  c.  32,  s.  4.  Primi 
facie  the  frontager  is  bound  to  defend  against  the  sea, 
and  he  may  be  indicted  if  he  neglects  to  do  so;  and  the 
mere  ownership  of  a  bank  is  a  sufficient  warrant  to  impose 
the  charge  of  repairs  on  a  person  without  prescription: 
CalHs  on  Sew.  115.  [IVightmanJ.  The  indictment  does 
not  allege  that  defendant  was  bound  to  keep  the  sea  out.] 
It  should  have  been  shewn  in  defence,  if  it  forms  any 
defence  at  all,  that  the  damage  was  caused  by  the  sea. 
[Coleridge  J.  The  liability  to  repair  the  substituted  road 
seems  to  differ  from  the  liability  charged  in  the  indictment* 
Is  the  defendant  to  repair  the  old  road  or  to  make  a  new 
one?]  To  repair  the  old.  [Coleridge  J.  How  can  that 
liability  attach  on  the  new  road?]  If  the  public  take  to 
the  new  road,  it  does  not  lie  in  the  defendant's  mouth  to  say 
it  is  not  the  road  which  he  is  liable  to  repair.  It  does  not 
appear  in  this  case  that  ordinary  prudence  on  the  part  of 
the  defendant  might  not  have  prevented  the  mischief;  if  it 


(a)  2  Wms.  Snund.  158  r,  n.  (4),  6th  ed.  (b)  Curwood*8  ed. 
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might,  the  defendant  is  fiable :  Keighley^s  case  (a).     It  is  i843. 

therefore  not  like  the  case  of  Reg.  v.  Pautyfi),  where  the  J^^"*^ 

defendants  could  not  have  repaired  without  trespassing  on  9. 

the  property  of  others.  Bamber. 

Lord  Denman  C.  J. — I  do  not  think  so  much  of  the 
fact  that  the  old  line  is  gone ;  but  it  appears  that  the  earth 
itself  has  been  swept  away.  What  authority  is  there  for 
saying  that  the  defendant  is  liable  to  create  a  new  earth  i 

Williams,  Coleridob  and  Wiohtman  Js,  concurred. 


(a)  10  Rep.  139. 


Judgment  reversed. 
(6)  3  M.  &  Rob.  307. 


Oliphant  v.  Bayley. 

Assumpsit  for  the  price  of  a  two*colour  printing 
machine  and  apparatus  connected  therewith.  Plea:  non 
assumpsit. 

At  the  trial  before  Cresnre// J.,  at  the  Liverpool  Summer 
Assizes,  it  appeared  that  the  plaintiff  was  the  patentee  of 
a  machine  called  "  Oliphant's  Patent  Two-colour  Printing 
Machine,"  for  the  purpose  of  printing  calico  with  two 
colours.  This  machine  bad  been  exhibited  and  was  known, 
and  it  appeared  that  the  defendant  had  himself  seen  it  on  the 
plaintiff's  premises,  but  it  did  not  appear  that  it  was  working 
at  the  time.  The  defendant  having  applied  to  the  plaintiff 
respecting  a  similar  machine  to  be  put  up  on  his  own  premises, 
the  plaintiff  answered  by  the  following  written  proposal :  *'  I 
undertake  to  make  you  a  two-colour  printing  machine  on  my 
patent  principle."  (The  proposal  then  stated  the  price,  dimen- 
sions, 8lc.)  The  machine  was  accordingly  ordered  by  the  de- 
fendant and  put  up,  together  with  a  certain  apparatus  con- 
nected with  it.    The  defence  was,  that  the  machine  turned 


ThurtdaVf 
Nov.  mh. 
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out  uselessi  as  the  colours  ran  together.  The  learned  judge 
left  it  to  the  jury  to  say,  as  to  the  machine,  whether  it  was 
a  previously  known  and  ascertained  article ;  as  to  the  ap- 
paratus, whether  it  was  put  up  in  accordance  with  the 
defendant's  directions.  If  they  found  these  questions  affir* 
matively,  the  verdict  to  be  for  the  plaiutiff  for  the  respective 
portions  of  the  claim.    Verdict  for  the  plaintiff. 


Wortley  (a)  moved  for  a  new  trial  on  the  ground  of  mis- 
direction. There  was  no  proof  in  this  case  that  the  de- 
fendant knew  anything  of  the  character  or  value  of  the 
machine ;  he  had  had  no  opportunity  of  forming  a  judg- 
ment respecting  it,  and  relied  on  the  judgment  of  the  seller. 
The  principle  laid  down  by  Tindal  C.  J,  in  Brown  v. 
Edgington{b)  consequently  applies:  "When  the  buyer 
relies  on  the  judgment  of  the  seller,  and  informs  him  of  the 
particular  use  to  which  the  article  is  to  be  applied,  it  seems 
.  to  me  that  the  transaction  carries  with  it  an  implied  war- 
ranty that  the  thing  purchased  shall  be  fit  and  proper  for 
the  purpose  for  which  it  was  designed :"  ShejAerd  v.  Py- 
bus  (c),  Jones  v.  Bright  (d).  It  is  not  precisely  the  case  of 
a  warranty,  but  it  is,  on  the  part  of  the  seller,  a  breach  of 
contract,  in  not  making  the  thing  he  promises  to  make,  viz. 
an  article  useful  for  a  particular  purpose.  If,  indeed,  the 
question  had  been  left  to  the  jury,  whether  they  believed 
that  the  defendant  acted  on  his  own  judgment,  there  would 
have  been  no  room  for  the  present  motion.  But  in  that 
case  the  verdict  would  have  been  for  the  defendant,  for  it 
is  clear,  upon  the  evidence,  that  the  defendant  bad  no 
opportunity  of  forming  a  judgment. 

Cur.  ndv.  vuH. 

Lord  Den  MAN  C*  J.  now  delivered  the  judgment  of  the 


(a)  Nov.  4»  before  Lord  Den- 
man  C.  J.,  WUliaimSf  Coleridge  and 
Wightman  Js. 

(6)  3  M.  ft  Gr.  V9;  8,  C  2 


Scott,  N.E.  496. 

(c)  4  Scott,  N.  R«  434. 

(d)  5  Bingh.  533;  &  C.  3  M.  & 
P.  165. 
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Court.^-Tb]s  action  was  brought  for  the  price  of  a  patent        i849. 
two-colour  printing  machine,  and  certain  apparatus  to  it.      "^^^^^ 
We  have  referred  to  the  learned  judge  who  tried  the  case,  9, 

and  to  whose  direction  an  objection  was  taken.  That  BATtar. 
direction  was,  that,  if  the  patent  two-coloured  printing  ma^ 
chine  was  a  known  and  ascertained  article,  the  defendant, 
having  ordered  one,  must  pay  for  it,  whether  it  answered 
his  purpose  or  not;  but  that  if  it  was  not  a  known  and 
ascertained  article,  and  the  defendant  ordered  a  machine 
for  printing  two  colours,  and  the  plaintiff  undertook  to 
supply  it,  he  could  not  recover  the  price  unless  the  machine 
supplied  was  reasonably  fit  for  the  purpose  for  which  it 
was  ordered :  Chanter  y.  Hopkins  {a).  With  respect  to  the 
apparatus  connected  with  the  machine,  the  learned  judge 
left  it  to  the  jury  to  say  whether  it  was  constructed  accord- 
ing to  the  defendant's  directions,  and  whether  it  was  rea- 
sonably fit  for  the  purpose  for  which  it  was  ordered.  The 
jury  found  these  questions  in  favour  of  the  plaintiff.  We 
are  of  opinion  that  the  direction  of  the  learned  judge  was 
correct,  and  the  verdict  right. 

Rule  refused. 

(a)4M.&W.399. 


The  QusEM  V,  Badosb,  Esq,  and  anotber.(6) 

JbiRLE^  in  Michaelmas  Term,  184S,  obtained  a  rule  call*  Where  a  per- 

ing  upon  the  defendants,  who  were  magistrates  for  the  hended  on^ 

county  of  Stafford,  to  show  cause  why  a  criminal  informa-  ^^^^  of 
,        ,  ,  ,  using  seditioiis 

tion  should  not  be  filed  against  them,  for  refusing  to  take  language,  a 

bail  under  the  circumstances  detailed  below  in  the  judgment  ""^'h^ty^** 

of  the  Court.  reject  bail  on 

account  of  the 

(k)  D«Gid«d  in  HU.  Vac  im,  (FeU  11.)  j5uS.J[. 

nions  of  such 
bail;  if  he  is  satisfied  of  their  pecuniary  sufficiency. 
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1843.  Sir   W.   W.   Folleii,  S.  G.  and    Waddington    shewed 

cause,  (a) 


The  QuBSN 
Badger. 


Erie  and  Boothby  supported  the  rule. 

Cur.  ad.  vulU 

Lord  DsNMAKf  C.  J.  delivered  the  judment  of  the 
Court  as  follows : — We  have  thought  it  our  duty  to  read 
the  affidavits,  and  give  full  consideration  to  this  very  im- 
portant case^  and  explain  the  reasons  of  our  decision.  If 
our  remarks  should  affect  any  further  legal  proceedings, 
our  silence  might  be  followed  by  the  same  inconvenience, 
which,  indeed,  is  inseparable  from  the  exercise  of  that 
jurisdiction  which  we  are  now  asked  to  bring  into  opera- 
tion. This  application  was  made  on  behalf  of  Arthur 
George  O'Neil,  who  was  apprehended  for  seditious  language, 
said  to  have  been  used  at  an  unlawful  assembly  held  at 
Dudley  last  August,  and  he  was  taken  before  Mr.  Badger 
and  the  Rev.  Mr.  Cartwright,  two  magistrates  of  the  county 
of  Stafford,  upon  that  charge.  They  required  him  to  find 
two  sureties  of  100/.  each  for  his  appearance  to  take  his 
trial,  and  be  of  good  behaviour  in  the  mean  time ;  but, 
when  two  persons  of  the  name  of  Page  and  Trueman  were 
tendered  to  the  above-mentioned  magistrates  as  his  bail, 
they  were  refused,  though  perfectly  solvent  and  in  respect- 
able circumstances  (being  town-councillors  of  Birmingham, 
for  which  office  they  must  possess  a  qualification  of  1000/. 
over  and  above  what  would  pay  their  debts),  on  the  alleged 
ground  that  they  had  attended  Chartist  meetings ;  the  two 
magistrates  assigned  no  other  reason,  though  they  stated 
they  had  other  reasons.  For  this  refusal  a  rule  for  a  crimi- 
nal information  was  granted,  which  has  been  discussed  on 
shewing  cause. 

The  affidavits  in  answer  to  the  rule  disclose  facts  which 


(a)  In  Hil.  T.  Jan.  27,  before  Lord  Denman  C.J.,  Pattettm  and 
Wightman  Js. 


Badobr. 
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prove  that  a  highly  disturbed  and  alarming  state  of  things 
existed  in  the  neighbourhood  at  the  time  the  bail  were  ten-  j^qj^^ 
dered.  It  appears  that  large  numbers  of  colliers  and  other  ^  v. 
workmen  bad  withdrawn  from  their  employ,  and  had  com- 
menced acts  of  extreme  violence,  inciting  other  workmen 
and  even  proceeding  to  the  destruction  of  property,  to  in- 
timidation and  riot.  Large  meetings  of  such  persons  were 
held,  whose  passions  were  inflamed  by  seditious  harangues 
addressed  to  them  by  strangers  travelling  about  the  country 
under  the  name  of  Chartists ;  there  was  imminent  danger 
that  the  peace  would  be  broken  and  anarchy  become  uni- 
versal.  Her  Majesty  had  denounced  the  proceedings  on 
the  13th  of  August  by  a  proclamation*  which  called  upon 
the  magistrates  to  act  with  promptitude  and  vigour  in  the 
suppression  of  such  meetings  and  the  apprehension  of  the 
oflfenders.  By  the  magistrates  and  police,  aided  by  special 
constables  and  the  military,  which  were  absolutely  indis- 
pensable, such  meetings  were  prevented  or  dispersed,  and 
the  parties  accused  of  breaking  the  peace  were  arrested  and 
handed  over  for  trial  in  the  courts  of  justice. 

(yNeilf  who  has  obtained  this  rule,  is  one  of  the  persons 
against  whom  information  of  misconduct  was  laid  on  oath 
before  the  magistrates,  and  we  understand  he  is  to  take  his 
trial  on  that  charge ;  we  shall  therefore  abstain  from  com- 
ment on  all  particulars  alleged  against  him.  But  the  Court 
is  bound  to  express  an  opinion  upon  some  of  the  topics 
enlarged  upon  at  the  bar  and  on  the  nature  of  the  pro- 
ceedings. 

The  right  of  workmen  to  meet  together  for  considering 
the  amount  of  wages,  or  of  any  of  the  Queen's  subjects 
freely  dbcussing  public  grievances,  is  foreign  to  this  case. 
The  complaint  is,  not  that  workmen  assembled  to  devise 
means  for  bettering  their  condition,  but  that  others  took 
advantage  of  their  quarrels  with  their  masters,  and,  finding 
vast  numbers  unemployed,  ignorant  and  disaffiected,  sought 
to  incite  them  to  every  kind  of  outrage ;  not  that  the  dis- 
cussion of  public  grievances  had  been  iutcmperately  con- 
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184S.  .     ducted,  but  that  at  tumultuous  assemblies,  rendering  all 
'^^*^      discussion  impossible,  speeches  and  conduct  had  occurred. 
V.        *  calculated  to  lead  to  violent  meetings,  outbreaks,  conflicts 
Bado'mi.      ^jii,  |||^.ful  authorities,  and  almoit  certain  bloodshed,  and 
very  probably  to  universal  pillage.     Whether  or  not  these 
meetings  had  been  held  in  the  immediate  neigbourhood  of 
Dudley  is  of  small  importance  :  they  had  been  held  in 
other  quarters,  producing  their  natural  results,  and  were 
rapidly  extending       It  is  sworn  that  near  Dudley  a  popu- 
lation of  half  a  million  of  persons  were  expected  to  follow 
this  example ;  and  in  this  state  of  things  the  meeting  in 
question  was  announced.     It  was  observed,  on  the  argu* 
ment|  that  few  deeds  of  violence  were  actually  committed 
in  that  district,  and  those  by  no  means  of  a  formidable 
character ;  if  that  be  so,  we  have  no  doubt,  when  we  regard 
the  materials  and  the  instruments  of  mischief  that  were 
prepared,  that  it  is  to  be  ascribed  to  the  vigilance,  the 
spirit  and  real  humanity  with  which  the  magistrates  en- 
forced the  law,  as  her  Majesty's  proclamation  enjoined 
them:  we  think  Ikem  entitled  to  the  gratitude  of  their 
Sovereign  and  ilie  country,  and  that  they   would   have 
deserted  their  duty  if  they  had  not  committed  O'Net/  for 
trial  for  the  part  he  was  proved  to  have  taken  at  the  meeting, 
which  they  most  properly  dispersed  on  the  tt6th  of  August 
At  this  point  of  time,  a  new  state  of  things  has  arisen : 
the  law  has  been  fully  vindicated ;  the  seditious  assembly 
has  been  dissolved  ;  the  agitators,  as  they  called  themselves, 
are  withdrawn  from  it  without  serious  interruption  and 
secured,  that  their  imputed  offences  may  be  investigated 
before  a  jury.     Standing  charged  with  a  misdemeanor, 
(fNeil  claims  the  right  of  evei^r  man  so  charged,  to  be  re- 
leased from  prison  and  admitted  to  bail  on  producing  suffi- 
cient sureties.  He  says  he  tendered  such  to  the  magistrates, 
who  refused  to  receive  them,  not  from  an  objection  to  their 
sufficiency,  but  from  corrupt,  partial  and  arbitrary  motives, 
with  the  determination  to  keep  him  in  prison,  when  their 
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dutjr  required  them,  under  the  circumstances,  to  bail  him 
and  release  him  out  of  custody. 

We  have  first  to  consider  whether  this  refusal  was  » 
lawful  actj  a  point  on  which  no  serious  doubt  was  enter- 
tained. Neither  of  the  learned  counsel  who  opposed  the 
rule  contended  that  a  magistrate  can  lawfully  reject  bail  at 
his  own  discretion,  or  is  at  liberty  when  bail  is  offered  to 
enter  into  an  investigation  as  to  the  character  and  opi- 
nions of  such  bailj  provided  he  is  satisfied  of  their  suflS- 
ciency  to  answer  for  the  appearance  of  the  party  in  the 
amount  reasonably  required  for  that  purpose.  The  law  is 
clear,  and  is  as  old  as  the  statute  of  Westminster  1,  3 
Edw.  It  c*  15.  Lord  Coke,  in  his  commentary  upon  that 
statute  (2  Inst.  19  0»  '^ys,  that ''  to  deny  a  man  plevin  that 
is  plevisable,  and  thereby  to  detain  him  in  prison,  is  a  great 
offence  and  grievously  to  be  punished."  And  Lord 
Hale  (a)  adopts  the  same  remark,  and  Hawkins  (Part  2, 
c.  15,  8.  13)  (6)  speaks  of  refusals  of  bail  as  an  indictable 
offence.  Blackstone»  referring  (4  Com.  c.  2d,  p.  297)  to 
the  ancient  statute,  the  Habeas  Corpus  (c)  and  the  Bill  of 
Rights  (d),  calls  it  '^  an  offence  against  the  liberty  of  the 
subject."  If  then  such  refusal  took  place  from  improper 
motives,  it  might  be  treated  as  a  criminal  offence,  and 
made  subject  to  an  indictment  or  information. 

The  affidavits  on  which  the  rule  was  granted  accused 
the  magistrates  of  motives  corrupt,  partial,  personal  and 
arbitrary.  But  even  the  deponents  themselves  do  not 
mean  to  charge  pecuniary  corruption,  or  personal  malice,  or 
partiality  in  the  sense  of  giving  an  unfair  advantage  to  one 
litigant  party  over  another*  The  only  censurable  feelings 
that  can  with  any  show  of  reason  be  suspected  are  a  pre- 
meditated refusal  and  disregard  of  the  just  claim  made  by 
CyHeU  for  his  liberation,  and  a  determination  to  keep  him 
in  prison  without  legal  authority  and  in  contempt  of  their 

(a)  aPLCr.p. Id5,part  II.c.  15.         (c)  Stat.  31  C.  S,  c  S. 
(6)  3  Hawk.  PI.  Cr.  p.  189,  7th         [d)  2  Stat.  1  W.  &  M.  c.  2. 
ed. 


Badger. 
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1843.        duty.  The  affidavits  on  both  sides  are  much  the  same  in  sub- 
-,.    ^  stance^  in  respect  of  all  that  occurred  before  the  magistrates. 

V.  The  facts  being  clear,  the  question  is  whether  a  criminal  in- 

formation ought  to  be  filed  ;  and  this  depends  on  our  view 
of  the  motives  which  influenced  the  magistrates. 

And  we  must  advert  to  the  very  questionable  character 
of  one  line  of  defence  which  they  appear  to  insinuate  rather 
than  avow.  They  depose  that,  some  time  previous  to  the 
apprehension  of  OWetV,  these  deponents  consulted  with 
their  brother  magistrates  as  to  the  nature  of  the  bail  to  be 
taken  by  them  in  the  case  of  persons  committed  for  attend- 
ing illegal  meetings,  for  using  seditious  language,  and  par- 
ticularly for  inciting  to  outrages,  inasmuch  as  the  disturb- 
ances were  then  going  on  in  certain  districts  in  Staffordshire 
and  in  the  neighbourhood  of  Dudley,  and  resistance  to  the 
laws  was  fomented  and  kept  up  by  the  inflammatory  and 
exciting  speeches  and  conduct  of  persons  who  were 
Chartists.  They  debated  whether,  if  they  were  called 
upon  to  accept,  as  bail  for  the  appearance  or  good  behaviour 
of  individuals  charged  with  any  of  these  acts  of  sedition, 
persons  who  had  taken  a  prominent  part  in  the  proceed- 
ings of  the  Chartist  body,  it  was  advisable  to  receive  them ; 
and  it  is  sworn  that  these  deponents  and  the  other  magis- 
trates, wholly  uninfluenced  by  any  corrupt,  perverse,  vin« 
dictive,  personal  or  partial  motive,  but,  as  they  believed,  in 
a  fair  and  legitimate  exercise  of  their  office,  in  their  per- 
formance of  their  duty  as  magistrates,  and  with  a  view  only 
to  the  preservation  of  the  peace,  decided  that  such  persons 
ought  not,  in  the  then  state  of  the  country,  to  be  admitted 
as  bail,  and  ought  net  so  to  be  accepted  by  them.  They 
further  say  that  after  the  commitment  of  O'Neil,  the  same 
decision  was  again  considered  by  the  magistrates,  and  was 
agreed  to  by  the  Lord  Lieutenant  of  Worcestershire,  who 
thought  it  was  a  proper  decision.  Another  magistrate,  Mr. 
Molyneux,  states  also  this  resolution,  and  informs  the 
Court  that,  if  he  had  been  called  upon  to  accept  such 
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persons  as  bail  for  any  one  charged  with  the  same  olfencei        1&43. 

he  would  also  have  rejected  them.  ""-^"^^^ 

ikT         »  .        i.  -.11        The  QuB£N 

^oWp  toe  assumption  of  powers  not  given  by  the  law  9. 

appears  to  us  peculiarly  ill-judged  at  a  period  of  political      Badoeb. 

disturbance,  and  not  to  be  palliated  but  rather  rendered  so 

much  the    more  culpable,  if  deliberately  done  by  high 

functionaries  having  a  judicial  duty  to  perform.   And^if  we 

had  found  any  magistrate  wilfully  adopting  such  a  measure 

in  defiance  of  the  known  law,  the  encouragement  so  given 

would  have  compelled  us  the  more  strongly  to  mark  our 

disapprobation  of  his  conduct. 

This  proceeding,  however,  gives  the  parties  challenged 
an  opportunity  of  explaining  the  state  of  mind  in  which 
they  acted.  And  we  find  them  expressly  swearing  that  they 
thought  they  were  acting  in  the  fair  legitimate  exercise  of 
their  oiBce,  and  in  the  performance  of  their  duty  as  magis- 
trates. We  may  regret  that  the  question  of  law  was  not 
more  carefully  examined.  Almost  the  first  page  of  their 
ordinary  text-books  would  have  convinced  these  gentle- 
men that  their  tefusal,  on  such  a  ground,  to  receive  the  bail 
oflferedi  was  not  a  legitimate  exercise  of  their  office,  or  a 
proper  performance  of  their  duty  as  magistrates,  but  on  the 
contrary.  Their  opinion  that  it  was  right  was .  hastily 
adopted. in  a  crisis  of  real  danger,  and,  most  probably,  from 
a  deference  to  the  general  resolution,  which  induces  us,  . 
in  conformity  to  the  rule  by  which  this  Court  has  regulated 
its  practice,  to  decline  interfering  by  criminal  information. 

We  shall  therefore  discharge  the  rule.  But,  as  the  con- 
duct of  the  magistrates  was  such  as  to  justify  the  applica- 
tion, they  must  pay  all  the  costs  attending  it. 

Rule  discharged  :  the  defendants  to  pay  to  the  prose- 
cutor the  costs  of  and  attending  this  application. 


VOL.  I. — p.  M.  CO 
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The  Queen  v.  The  Inhabitants  of  St«  Andbew's, 
Worcester  (a). 

Where  a  luna-  ON  appeal  against  an  order  made  by  two  justices  for  the 
whose  settle-    borough  of  Droitwich,  in  the  county  of  Worcester,  on  the 

ment  cannot  24|j,  September,  1841,  whereby  the  settlement  of  John 
then  be  ascer-  "^  /  ''  •     «x     •      •  ■_ 

tained,  has       Hughes,  a  lunatic  pauper,  confined  at  a  house  m  Droitwich 

traVal^hinf  '^censed  for  the  reception  of  lunatics,  was  adjudicated  lo 

under  stat.  9  be  in  the  parish  of  St.  Andrew,  Worcester,  and  whereby 

8.41  andaf-  ^^^^  ^^^  churchwardens  and  overseers  of  that  parish  were 

terwards,  on  ordered  to  repay  to  W.  W,,  one  of  the  oveneert   of  the 

sect.  42,  an  poor  of  the  parish  of  St.  Peter,  in  Droitwich,  the  sum  of 

order  of  jus-     ^^^  g,  fo,.  ^j,g  removal  of  the  said  lunatic  to,  and  for  his 

tices  is  made,  ^  ... 

ascertaining      maintenance,  Sec.  m,  the  said  licensed  house,  from  the  Idth 

t^^ilS^'^ii^^'  April,  1841,  to  the  day  of  the  date  of  the  said  order;  and 

of  his  settle-    whereby  also  the  said  churchwardens  and  overseers  of  the 

directing  the     ^^^^  parish   were  ordered  to  pay  to  the  keepers  of  the 

expenses  of      gaij  licensed  house  the  weekly  sum  of  12s.  for  the  future 

his  removal  to        .  «         i.    t  •  i   ,         •        i  . 

be  paid  by  the  maintenance,  &c.  of  the  said  lunatic,  the  order  was  con- 

K"il  w'luid^'*  firmed,  subject  to  a  case. 

the  order  must  It  appeared  from  the  case  that,  on  the  iSth  April,  1841, 
exje^iil^s  to"""*"  the  pauper,  then  being  chargeable  to  St.  Peter's,  Droitwich, 
be  repaid  to  and  insane,  was  removed  under  an  order  of  that  date,  made 
parish^M  the    ^J  ^^^  justices  of  Droitwich,  to  a  house  at  Droitwich  duly 

treasurer  of  licensed  for  the  reception  of  lunatics,  there  not  being  a 
the  county  is  ,         ,  ,         •     ^»r  « •  mi  . 

the  only  per-    county  lunatic  asylum  m  Worcestershire.    The  paupers 

son  entitled  to  settlement  could  not  be  ascertained  at  this  time. 
such  repay- 
ment. Afterwards,  on  the  24th  September,  1841,  two  justices 

of  Droitwich  made  the  order  now  in  question,  which,  after 

reciting  the  above  facts,  and  that  the  pauper  had  been  and 

was  then  confined  in  the  said  licensed  house  under  the 

order  of  the  13th  April,  proceeded  thus:  **  Now  we  (the 

justices)  have,  on  this  24th  day  of  September  now  instant, 

duly  inquired  into  the  last  legal  settlement  of  the  said  John 

Hughes,  and  on  the  oath  of  Phabe  Hughes,  his  mother,  are 

satisfied  that  the  last  legal  settlement  of  the  said  John 

(a)  Decided  in  Easter  Vac.  184S  (May  17). 
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Hughu  u  ID  the  parish  of  St  AndreWi  in  the  city  of 
Worcester  aforesaid :  We  (the  said  justices)  do  tbereforci 
upon  due  proof  made  before  us  upon  oath,  and  upon  due  ~  v. 
consideration  had  of  the  premises,  adjudge  that  the  last  st'^^^^bw^ 
legal  settlement  of  the  said  John  Hughes  is  in  the  parish  WoBOisrsa. 
of  St.  Andrew,  in  the  city  of  Worcester  aforesaid;  and 
we,  the  said  justices,  do  hereby  order  and  direct  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of  St. 
Andrew,  upon  notice  of  this  our  order,  to  repay  unto 
William  Wt^ld,  one  of  the  overseers  of  the  poor  of  the  said 
parish  of  St  Peter,  the  sum  of  14/.  Its.,  for  the  removal 
of  the  said  John  Hughes  to,  and  for  his  maintenance 
medicine,  clothing  and  care  in  the  said  house,  Sec.  so 
licensed  as  aforesaid,  for  the  reception  of  insane  personsi 
from  the  said  15th  day  of  April  now  last  past  to  the  date 
of  this  our  order,  such  charges  having  been  duly  proved  to 
^the  satisfaction  of  us  the  said  justices."  The  order  then 
directed  payment  of  a  weekly  sum  to  the  proprietors  of  the 
licensed  house  for  the  pauper's  future  maintenance. 

This  order  was  appealed  against  The  only  ground  of 
appeal  material  to  this  report  was,  ''that  the  order  was  bad 
on  the  face  of  it,  as  it  directed  the  repayment  of  14/.  £f« 
by  the  churchwardens  and  overseers  of  the  parish  of  St 
Andrew,  to  TK.  Wylde,  one  of  the  overseers  of  St.  Peter's, 
Droitwich,  instead  of  directing  the  said  money  to  be  repaid 
to  the  treasurer  of  the  county  of  Worcester,  according  to 
tbe  sUt  9  Geo.  4,  c.  40."  The  sessions  at  the  trial  over* 
mled  this  objection. 

If  the  Court  should  think  the  objection  goodjthenthe  order 
of  sessions  to  be  dealt  with  as  the  Court  should  think  fit 

WkUmore  and  Selfe  in  support  of  the  order  of  sessions  (tf). 
Repayment  might  properly  be  directed  to  be  made  to  the 
parish  in  which  the  lunatic  bad  been  found.  It  is  true  that, 
before  the  settlement  was  ascertained,  the  parish  in  which  the 

(a)  In  Mich.  Term,  1849  (Nov.  9),  before  Lord  Denman  0.  J.,  Wiir 
lUau,  Coleridge  and  Wighiman  Ja. 

C  c  2 
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1843.        lunatic  was  foiind^niight  have  obtained  an  order  under  8tat« 
,J|^  9  Geo,  4,  c.  40,  s.  41,  directing  the  coonty  treasurer  to  pay 

V.  the  charges  of  removal^  &c.     But,  if  the  parish  did  not 

St^S^I'rIw^s^  then  choose  to  obtain  an  order  for  repayment  by  the  trea- 
WoRcesTEB.  surer/  it  might  still,  after  the  settlement  had  been  ascer- 
tained, obtain  such  an  order  against  the  parish  of  the  settle* 
roent,  for  section  4\,  which  applies  to  the  case  of  a  set- 
tlement ascertained  after  pauper's  removal  to  an  asylum, 
merely  says  that  the  parish  of  the  settlement  may  be  ordered 
to  repay  the  charges  of  removal,  but  does  not  say  to  whom 
the  repayment  is  to  be  made.  It  would  be  absurd  that  the 
order  should  direct  repayment  to  the  treasurer,  if  in  truth 
he  has  never  made  any  payment.  At  all  events,  if  so  much 
of  this  order  is  wrong,  it  may  be  held  good  for  the  re« 
sidue  (a) :  Rex  v.  Maulden  (b).  Rex  v.  SL  Nicholas,  Lei^ 
cester  (c). 

F,  V.  Lee  and  Beadon  contri.  By  section  41,  where  a 
lunatic  pauper's  settlement  is  not  ascertained  before  re« 
moval  to  the  asylum,  the  expenses  of  such  removal  are  to 
be  paid  by  the  treasurer ;  an  order,  cannot  therefore,  direct 
repayment  to  any  one  else.  This  is  distinctly  laid  down 
by  Patieson  J.  in  Reg.  v.  Darton{d):  **  I  think  that  the 
magistrates  cannot  in  any  case  order  payment  to  b^  made  to 
the  overseers  of  the  removing  parish.  If  the  place  of  settle- 
ment is  known,  an  order  for  the  expenses  may  at  once  be 
made  upon  the  overseers  of  the  place  of  settlement  under ' 
section  38 ;  if  unknown,  it  may  be  made  upon  the  coun^ 
treasurer.  If  the  overseers  do  not  chuse  to  obtain  either 
order,  it  -is  their  own  fault.  The  order  for  repayment  must 
be  made  upon  some  one  who  wa»  legally  obliged  to  pay  at 
first.  That  seems  in  the  present  case  to  have  been  the 
county  treasurer." 

Cur.  adv.  vult. 

.  (a)  Tliis  seemed  to  be  admitted  (c)  3  A.  &  £.  79;  &  C.  4  N. 

by  the  appellant!.  &  M.  624. 

(6)  8  B.  &  C.  78;  S.  C.  8  M.  (d)  13  A,  &.E.  78;  &  C.  3  P. 

&  R.  146.  &  D.  483. 
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Williams  J.  delivered  the  judgment  of  the  Court. —        i84d. 
This  is  a  case  arising  upon  the  statute  of  9  Geo.  4,  c.  40, 
and  reserved  for  our  opinion  bj  the  Court  of  Quarter  Ses- 
sions for  the  county  of  Worcester,  from  which  it  appears  s"**^^^**"^^ 
that  two  justices  of  the  borough  of  Droitwich,  by  order  of   Wobcestbb. 
the  ISth  April,  1841,  Caused  a  pauper  lunatic  to  be  con« 
veyed  to  a  house  duly  licensed  for  the  reception  of  insane 
persons.    On  the  24th  September,  1841,  two  other  justices 
of  the  said  borough  of  Droitwich  made  an  order,  whereby, 
after  adjudging  the  settlement  of  the  said  lunatic  pauper  to 
be  in  the  present  appellant  parish,  they  directed  the  parish 
officers  of  the  same  to  pay  to  A.  JB.,  one  of  the  overseers 
of  the  poor  of  the  said  parish  of  St.  Peter,  a  certain  sum 
therein  specified,  in  respect  of  charges  incurred  about  the 
care  and  maintenance  of  the  said  pauper  lunatic.     Against 
this  order  the  parish  of  St.  Andrew  appealed,  and  the 
same  was  by  the  sessions  confirmed,  subject  to  the  opinion 
of  this  Court.'    There  were  several  objections  taken  on 
behalf  of  the  appellants,  but  into  those  different  objections, 
however,  we  do  not  consider  it  to  be  needful  to  enter,  be- 
cause' there  is  one  which  seems  to  us  to  be  clearly  fatal  to 
the  order.    In  Reg.  v.  Pixley  (a)  we  had  occasion  to  advert 
to  the  different  sections  of  the  act  regulating  the  manner  of 
making  reimbursement  in  these  cases,  and  the  persons  to 
whom  it  is  to  be  made,and  in  none  of  them  is  there  any  provi- 
sion enabling  the  justices  to  direct  the  sum  to  be  reimbursed 
to  be  paid  to  the  overseer  of  the  parish  or  place  to  which 
the  pauper  lunatic  may  have  b^en  chargeable.     Inasmuch 
therefore,  as  their  jurisdiction  depended  entirely  upon  the 
statute,  and  it  is  not  given  to  them  in  the  form  adopted,  we 
think  that  the  order  of  sessions  cannot  be  sustained,  and 
that  it  must  accordingly-  be  quasbed. 

Order  of  Sessions  <|uashed. 
(a)  3  O.  &  D.  96: 
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1843. 


pmA^f  The  Queen  v.  Martin  and  another. 

Nov.  fl9rd. 

Where  tmder    P ASHLEY,  in  Trinity  Term  last,  obuined  a  rule,  call- 
WUL  4»  e.  50,  ^^8  "P^°  ^^^  defendants,  who  were  justices  of  the  West 

88. 94  and  95,  Riding  of  Yorkshire,  to  shew  cause  why  a  mandamus 

justices  at  spe-    ,      .,  .  ...  ,. 

cial  sessions     should  not  issue,  commandmg  them  to  issue  a  distress  war- 

dlrectiT^an^'^'  rant  to  levy  the  costs  of  prosecuting  a  highway  indictment, 

indictment  to   which  had  be^n  tried  at  the  West  Riding  Quarter  Sessions* 

for  non-repair       ^^^  highway  in  question  was  situate  in  the  township  of 

offt^liway,    Havercroft,  within  the  division  of  Staincross,  in  the  said 

state  that  the    riding.    The  surveyors  of  the  highways  of  Havercroft  had 

special  ses-      attended  at  a  special  sessions  held  within  the  division  of 

Bions  were         «    •  •  • 

held  within      Stamcross,  m  obedience  to  a  summons  issued  under  stat. 

S whShT    ^^^  ^*^'-  ^'  «•  ^^»  *•  9^'  ^*»*^**  authorises  a  jusUce  to 

highwa^^  was    issue  a  summons,  '^  requiring  the  surveyor  of  the  parisby 

An  order  of  ^^  Other  person  or  body  politic  or  corporate,  chargeable 

quarter  ses-      ^>ith  such  repairs,  to  appear  before  the  justices  at  some 

sions  awarding  .  ,  .  .        ,       ,  .  ,  , 

the  costs  of      special  sessions  for  the  highways  in  the  said  summons 

such  an  indict-  mentioned,  to  be  held  within  the  divisim  in  which  the  iaid 

ment  was  held  ' 

void,  where      highway  nutjf  be  situate.*'    The  surveyors  having  denied 

special  se^  the  liability  of  the  towifship  to  the  repair  of  the  highway, 
sions  was  de-  the  special  sessions  had  made  an  order,  directing  an  indict- 
respect,  ai-  mcQt  to  be  preferred  under  section  95,  which  enacts,  **  that 
thoughin point  if  qd  the  hearing  of  any  such  summons  respecting  the  repair 
special  ses-  of  any  highway,  the  duty  or  obligation  of  such  repairs  is 
d^tJd*ihe  *®°*^^  ^y  ^^^  surveyor  on  behalf  of  the  inhabitants  of  the 
indictment,  parish,  8cc.,  it  shall  then  be  lawful  for  such  justices,  and 
iiTtheVroTOr^  ^^^y  ^^  l^ereby  required,  to  direct  a  bill  of  indictment  to 
division,  and  be  preferred."  On  the  trial  of  the  indictment  at  the 
quaiter  ses-      quarter  sessions  for  the  riding,  the  liability  of  the  township 

sions  recited     ^as  established.    The  quarter  sessions  then  made  an  order 

that  they  had    .  .,.•,, 

been  so  held,    for  costs  against  the  township  under  the  same  section. 

Payment  having  been  refused,  the  defendants  were  then 

applied  to  for  a  distress  warrant  to  levy  the  costs,  but  they 

declined  to  grant  such  warrant. 

The  order  of  quarter  sessions  ordering  payment  of  costs 
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recited  that  the  special  sessions,  by  which  the  indictment     '    1843* 
had  been  directed,  were  held  "  within  the  division  of  Stain-    j^^  Queeh 
cross,  in  which  the  said  highway  is  situate;**  but  this  was  v. 

not  stated  m  the  order  of  special  sessions. 

R.  Hall,  on  shewing  cause,  now  made  this  objection  among 
others,  that  the  quarter  sessions  had  no  jurisdiction  to 
order  costs,  because  the  order  of  special  sessions  was  bad, 
inasmuch  as  it  did  not  state  them  to  have  been  held  within 
the  division  in  which  the  highway  was  situate.  He  also  con- 
tended that  this  defect  could  not  be  supplied  by  reference 
to  the  order  of  quarter  sessions,  as  the  last  mentioned 
order  merely  said  within  the  division  in  which  the  highway 
'' tf  situate ;"  and,  as  the  limits  of  divisions  might  be  varied 
from  time  to  time  under  stat.  6  &  7  WilU  4j  c.  12^  it  there- 
fore did  not  appear  that  the  highway  wa$  situate  within  the 
same  division  when  the  order  of  special  sessions  was  made* 
As  to  the  last  mentioned  point,  he  referred  to  Walton  v. 
Pamk  of  Chesterfield  (a). 

PaMty  contr^  contended  that  the  order  of  quarter  ses- 
sions was  sufficient,  and  alone  to  be  looked  to,  and  must 
be  taken  to  be  true ;  and  that,  with  respect  to  the  holding 
the  special  sessions  in  any  particular  division,  the  statute 
was  merely  directory. 

Lord  Dbnman  C.  J.— The  objection  must  prevail. 
Every  thing  that  is  necessary  to  give  jurisdiction  must 
appear  on  the  face  of  all  the  proceedings.  It  does  not 
appear  in  this  case  that  the  order  directing  an  indictment 
was  made  by  those  who  had  jurisdiction. 

Williams,  CoLBBiDOB  and  Wiohtman  Js.  concurred. 

Rule  discharged^ 

(•)  5  Mod.  3SS. 
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^turday.         The  QuEEN  V.  The  Inhabitants  of  West  Houghton. 

Where  a  do-  ON  appeal  to  the  Lancashire  Quarter  Sessions  against  an 

sufficiently  order  for  the  removal  of  a  pauper  and  his  family 'from  the 

^*Id"^^^r  '^^  township  of  Pennington  to  the  township  of  West  Hough- 

ronval  appeal-  ton,  both  in  the  said  county,  the  sessions  confirmed  the 

Se'S'tJ'  order,  subject  to  a  ca.e. 

its  date  and  It  appeared  from  the  case  that  the  notice  of  appeal  bad 

laret^the  notice  ^^^^  objected  to  at  the  trial  on  the  following  ground,  that 

is  not  bad  for  it  «  did  not  suflSciently  point  to  the  order  appealed  against, 

omitting  to  .  ,  i.  I      .       -  11        t       1  1 

give  the  names  umsmuch  as  the  names  of  the  justices  alleged  to  have  made 

who  m*d"^?   the  order  so  appealed  against  were  not  inserted  in  the 
order.  notice  of  appeal ;  that  the  names  of  such  justices,  if  any 

there  were,  ought  to  have  been  inserted  in  such  notice  of 
appeal,  and  that  the  jomission  to  do  so  by  the  appellants 
was  a  defect  which  prevented  the  Court  from  entertaining 
or  trying  the  appeal/' 

In  the  notice  of  appeal  th^  order  of  removal  was  fully 
described  by  date  and  other  particulars ;  the  only  particular 
omitted  was  the  names  of  the  justices  who  made  the  order, 
the  notice  referring  to  them  generally,  as  **  two  of  her  Majes- 
ty's justices  of  the  peace  in  and  for  the  county  of  Lancaster.** 
The  question  for  the  opinion  of  the  Court  was  whether 
the  notice  of  appeal  was  defective  on  the  above  ground.  If 
the  notice  of  appeal  was  not  defective,  then  the  case  to  be 
sent  back  to  the  sessions  to  be  heard  on  the  merits. 

Saints  in  support  of  the  order  of  sessions.  [Lord  Dtn* 
man  C.  J.  The  objection  to  the  notice  of  appeal  seems  about 
as  good  an  objection  as  that  the  notice  does  not  state  in  what 
mill  the  paper  was  made  on  which  the  order  is  written.] 

Worthy  contrd  wad  not  heard. 

Per  Curiam  (a) —  Case  to  be  reheard  (&)• 

(a)  Lord  Denman  C.  J.,  l^atiC'  a  case,  so  that  a  rehearing  by  the 
$on^  William  and  Coleridge  Js.  sessions  is  necessary,  see  Reg,  v. 

(6)  As  to  the  practice  of  stating     Stoke^upm- Trent,  anle,  357. 
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1843. 

Williamson  v.  Taylor  and  others.  Saturday, 

Nov.  ft5th. 
Assumpsit.     The  declaration  stated  that  on  the  18th  By  an  agree- 
March,  1843,  the  defendanU,  then  being  owners  of  a  certain  ?p"t'^'|^  ^ 
colliery  called  Holywell  Collieryi  hired  and  retained  the  the  owners 
plaintiff;  and  the  plaintiff,  at  the  request  of  the  defendants,  Stained  a^d 

then  hired  himself  to  the  defendants  as  their  servant  for  a  ^]^^  }]l% 

.      ,  ,         ......  ^  plaintiff  for  a 

certain  teroiy  to  wit,  from  the  5th  April  in  the  year  afore-  year;  the 

said,  until  the  5th  April,  1844,  to  work  at  and  in  the  said  S*"ffthl^"' 

colliery,  that  is  to  say,  as  a  hewer,  for  wages  to  be  paid  to  times  the  pit 

the  plaintiff  by  the  defendants  once  a  fortnight,  upon  the  o^j^ork  b> 

usual  and  accustomed  dav  in  that  behalf,  according  to  the  continue  the 

i.         1  .       .'        .       1         ■  .     .«.  «     ^       servant  of  the 

quantity  of  work  to  be  done  by  the  plaintiff,  at  and  after  said  owners, 

certain  rates  and  prices,  and  on  certain  terms,  conditions  subject  to  their 
'^         \  '  .      orders  and  di- 

and  stipulations,  and  subject  to  and  under  certain  penalties  recuons,  and 

and  forfeitures  then,  to  wit,  on  the  day  and  year  first  afore-  5^1^^^- 

said,  agreed  upon  between  the  plaintiff  and  the  defendants ;  them  at  such 

and,  amongst  other  terms,  *'  that  the  plaintiff,  at  all  times  ^^^\[  ^\t^' 

during  the  said  term,  when  the  pit  of  the  said  colliery  should  and  at  certain 

be  laid  off  work,  should  continue  the  servant  of  the  defend-     BeUy  that 

ants,  so  being  such  owners  as  aforesaid,  and  subject  to  their  ^^^^^  ^^^  . 

orders  and  directions,  and  liable  to  be  employed  by  them  at  pit  owners 

such  work  as  they  the  defendants  should  see  fit ;  and  fur-  ^^^^^  ^^^ 

ther,  that  the  plaintiff  should,  when  required  (except  when  ploy  the  plain- 

preveuted  by  sickness  or  other  sufficient  unavoidable  cause),  gogabie  num- 

do  and  perform  a  full  day's  work  on  each  and  eveiy  working  ^^  of  working 

,  *  w  days  during 

day,  or  9uch  quantity  of  work  as  should  be  fairly  deemed  the  year. 

equal  to  a  day's  work  (not  exceeding  eight  hour8)>  and 

should  not  leave  his  work  until  such  day's  work  ^r  quantity 

of  work  should  be  fully  performed  or  finished  to  the  extent 

of  his  ability,  and  in  default  thereof  that  he  the  plaintiff 

should  for  every  such  default  forfeit  and  pay  to  the  said 

defendants  the  sum  of  2s.  6d. ;  and,  further,  that  the  pit 

of  the  said  .colliery  should  commence  coal  work  *at  such 

times  in  the  morning  as  should  be  required  to  suit  the 

trade/' 
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1843.  -And  in  consideration  of  the  premises,  and  that  the  plain- 

^^^v^      tiflF  then  promised  the  defendants  to  enter  into  their  service 
9,  under  and  by  virtue  of  the  said  hiring,  and  to  serve  and 

Tatlob.  yifQf]^  for  them  as  such  their  servant  as  aforesaid  during  the 
said  term  for  the  said  wages,  and  according  to  the  afore* 
said  terms,  conditions  and  stipulations  of  the  said  hiring, 
and  subject  to  and  under  the  penalties  and  forfeitures  in 
that  behalf  aforesaid,  the  de/endanti  then  promised  the 
plaUUiff  to  retain  and  employ  him  as  their  servant,  and  to 
afford  him  the  opportunity  of  working  and  of  earning  wages 
as  such  servant  during  the  said  term,  in  pursuance  of  the 
said  hiring,  and  subject  to  and  under  the  penalties  and  for- 
feitures in  that  behalf  aforesaid,  at  reasonable  times  in  that 
behalf,ybr  a  reasonable  number  of  working  days  in  that  be- 
half during  the  said  term,  and  to  pay  him  wages  as  in  that 
behalf  aforesaid. 

And  although  the  plaintiff  afterwards  and  at  the  com* 
mencement  of  the  said  term,  to  wit,  on  the  said  5th  day  of 
April,  1849,  entered  into  the  service  of  the  defendants,  who 
then  and  from  thence  hitherto  have  been  and  are  owners  of 
the  said  colliery,  under  and  in  pursuance  of  the  said  hiring, 
and  always  from  that  time  until  the  commencing  of  this 
suit  was  and  still  is  ready  and  willing  to  serve  and  work  for 
the  defendants  during  the  said  term,  under  and  in  pursu- 
ance of  the  said  hiring,  for  the  said  wages  and  according  to 
the  aforesaid  terms,  conditions  and  stipulations  of  the  said 
hiring,  and  subject  to  and  under  the  penalties  and  forfeitures 
in  that  behalf  aforesaid,  of  which  the  defendants  during  the 
said  term,  to  vrit,  on  the  day  and  year  last  aforesaid,  and 
always  afterwards  had  notice,  and  then  and  during  the  said 
term,  to  wit,  on  the  day  and  year  last  aforesaid,  and  on 
divers  other  days  and  times  between  that  day  and  the  com« 
mencement  of  this  suit,  were  requested  by  the  plaintiff  to 
employ  him  and  to  afford  him  the  opportunity  of  working 
and  earning  wages  as  such  servant  as  aforesaid,  at  reason- 
able times  in  that  behalf,  for  a  reasonable  number  of  work- 
ing days  in  that  behalf,  in  pursuance  of  the  said  hiring  and 
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according  lo  the  aforesaid  terms,  conditions  and  stipulations        184S. 
thereof^  and  subject  to  and  under  the  penalties  and  for-  --^*^"^^^^ 
feitures  in  that  behalf  aforesaid,  yet  the  defendants  disre*  |^. 

garded  their  promise,  and  did  not  nor  would,  after  the  TATU)a. 
commencement  of  the  said  term,  employ  the  plaintiff  as 
their  servant,  or  afford  him  the  opportunity  of  working  or 
earning  wages  as  such  servant  during  the  said  term  at  rea« 
sonable  times  in  that  behalf,  or  for  a  reasonable  number  of 
working  days,  in  pursuance  of  the  said  hiring,  but  wholly 
neglected  and  refused  so  to  do;  and  on  divers  days  during 
the  said  term  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  6th  day  of  April,  1843,  and  divers,  to  wit,  forty 
d^rs  between  that  day  and  the  commencement  of  this  sui^ 
the  same  being  reasonable  working  days  and  times  in  that 
behalf,  wrongfully  and  unjustly  refused  to  employ  the 
plaintiff  and  to  afford  him  the  opportunity  of  wc^king  and 
earning  wages,  and  in  pursuance  of  the  said  hiring,  whereby 
the  plaintiff  hath  lost  and  been  deprived  of  wages  to  a 
large  amount,  to  wit,  to  the  amount  of  100/.,  which  he 
otherwise  would  and  ought  to  have  earned  and  obtained  in 
and  by  working  as  such  servant  of  the  defendants  under 
and  in  pursuance  of  the  said  hiring. 

Pleas :  !•  Non  assumpsit 

%.  That  defendants  did,  after  the  commencement  of  the 
said  term,  to  wit,  on  the  6th  April,  1843,  and  thence  conti* 
nually  on  divers  days  and  times  afterwards,  employ  the 
plaintiff  as  their  servant  and  afford  him  the  opportunity  of 
working  and  earning  wages  as  such  servant  during  the  said 
term  at  reasonable  times  in  that  behalf,  and  foi  a  reasonable 
number  of  working  days  during  the  said  term,  in  pursuance 
of  the  said  hiring.    Conclusion  to  the  country* 

3f  That  the  said  forty  days  in  the  declaration  in  that  be* 
half  mentioned,  upon  which  it  is  in  the  declaration  alleged 
that  the  defendants  refused  to  employ  Ae  plaintiff,  and  to 
afford  him  the  opportunity  of  working  and  earning  wages 
undef  and  in  pursuance  of  the  said  hiring,  were  not  nor 
were  nor  was  any  or  mther  of  them  reasonable  working 
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1843.        days  or  times,  or  a  reasonable  working  day  or  time  in  that 
v^v«^^      behalf,  in  manner  and  form  as  in  the  said  declaration  alleged* 

WlLLIAUSON    ^        .      .  . 

vw  Conclusion  to  the  country. 

Issues  on  the  above  pleas. 

The  case  was  tried  before  Wightman  J.,  at  the  last 
Northumberland  Assises.  The  plaintiff  put  in  a  special 
agreement,  called  a  pit  bond,  between  the  defendants^ 
"  owners  of  Holywell  Colliery,  on  the  one  part,  and  the 
several  other  persons  whose  names  or  marks  are  hereunto 
subscribed  of  the  other  part."  The  first  clause  was, 
''  The  said  owners  do  hereby  retain  and  hire  the  said  seve- 
ral other  parties  hereto  from  the  5th  day  of  April  next  en- 
suing until  the  5th  day  of  April,  which  will  be  in  the  year 
1844,  to  heWj  work,  fill,  drive  and  put  coals,  and  do  such 
other  work  as  may  be  necessary  for  carrying  on  the  said 
colliery,  as  they  shall  be  required  or  directed  to  do  by  the 
said  owners,"  &c.  The  other  material  clauses  of  the  agree- 
ment are  set  out  in  the  declaration* 

Evidence  was  given  to  shew  that  on  several  days  during 
the  stipulated  term  of  service  the  pit  was  not  worked,  and 
that  on  those  days  the  plaintiff  had  not  obtained  any  em- 
ployment or  wages  from  the  defendants ;  there  was  con- 
flicting evidence  upon  the  question,  whether  on  those  occa- 
sions the  defendants,  in  consequence  of  the  depreciated 
state  of  trade,  could  have  kept  the  pit  open  except  at  a  loss* 
The  jury  found  a  verdict  for  the  plaintiff  on  the  last  two 
issues ;  and  on  the  first  issue  the  learned  judge  directed  a 
verdict  for  the  defendants,  on  the  ground  that  the  agreement 
did  not  support  the  promise  laid  in  the  declaration,  vi2« 
that  the  defendants  promised  to  employ  the  plaintiff  "  at 
reasonable  times  for  a  reasonable  number  of  working  days, 
during  the  term,  and  to  pay  him  wages."  Verdict  for  the 
defendants  on  the  first  issue,  with  leave  to  move  to  enter 
a  verdict  for  the  plaintiff. 

Granger,  on  the  first  day  of  this  term,  moved  accord* 
ingly  (a).    The  jury  have  found  that  the  defendants  refused 

(o)  Before  Lord  Denman  C.  J.,  WilUams^  Coleridge  and  WighimanJsi 
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to  employ  the  plaintiflf  on  reasonable  working  days ;  there        i848. 

has  therefore  been  a  breach  of  their  agreement^  unless  it  is  „^^^ 

,      rri.     ^  -..  Williamson 

to  be  construed  as  unilateral.    The  Court  will  not  so  con-  «. 

strue  an  agreement  of  this  sort^  for  the  effect  of  such  con- 
struction will  be,  that  the  workmen  may  be  deprived  of  the 
means  of  subsistence,  as  they  may  be  prevented  from  get- 
ting work  elsewhere,  and  will  have  no  right  to  require  it 
from  the  pit-owner. 

Cur.  adv.  vult. 

Lord  Dbnman  C.  J.  now  delivered  the  judgment  of  the 
Court* — In  this  case  the  question  is,  whether,  upon  a  true 
construction  of  the  agreement,  the  defendants  were  bound 
to  keep  the  pit  at  work  so  as  to  give  the  plaintiff  an  oppor- 
tunity of  working  and  earning  wages.  We  do  not  find  any 
thing  in  the  terms  of  it  to  make  it  imperative  on  the  de- 
fepdants  to  keep  the  pit  at  work  any  given  time,  or  to  find 
the  plaintiff  in  employment  all  the  year  round.  It  may  be 
that  such  a  stipulation  was  omitted,  as  it  would  be  generally 
thought  that  the  interest  the  defendants  had  in  keeping  the 
pit  at  work  would  be  a  sufficient  protection  to  the  work- 
men in  that  respect,  We  must  however  construe  the 
agreement  according  to  its  express  terms,  and  we  think 
that  the  promise  laid  in  the  declaration  is  not  supported* 
There  is  no  ground  therefore  for  entering  the  verdict  for 
the  plaintiff  on  the  first  issue.  We  had  little  doubt  on  this 
case  when  the  rule  was  moved  for,  but  we  took  time  to 
look  into  the  agreement,  the  question  being  of  importance 
to  a  great  number  of  persons. 

Rule  refused. 
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The  Queen  v.  The  Inhabitants  of  St.  LawrencEi 
Appleby  (a). 

Under  stat.  6  ON  appeal  to  the  Westmoreland  Quarter  Sesaions  against 
Fwttkmint^'  an  order  for  the  removal  of  the  widow  of  George  Idddel 
may  be  gained  aod  her  children  from  the  township  of  Pollard's  Lands,  in 
rendnVof"'  the  county  of  Durham,  to  the  parish  of  St.  Lawrence, 
land.  Appleby,  in  the  county  of  Westmoreland,  the  sessions  con- 

firmed the  order,  subject  to  a  case. 

The  case  stated  that  in  February,  1839>  one  Spence  and 
the  pauperis  husband  had  taken  a  lease  of  a  farm,  situate 
in  the  appellant  parish,  and  consisting  of  a  separate  and 
distinct  dwelling-house  and  about  scTenty  acres  of  land, 
for  a  term  of  three  years,  and  that  they  occupied  jointlj  for 
the  whole  of  that  term ;  that  the  land,  independently  of  the 
dwelling-house,  was  worth  60/.  a  year  f  and  that  the  pau- 
per's husband,  in  each  year  of  the  term,  paid  his  proportion 
of  the  rent  for  it,  independently  of  the  dwelling-house,  to 
the  amount  of  30L 

The  question  for  the  opinion  of  this  Court  was,  whether 
or  not  the  pauper's  husband  gained  a  settlement  in  the 
appellant  parish  under  the  renting  and  occupation  men- 
tioned. If  he  did,  the  order  of  sessions  to  be  confirmed, 
and  to  be  quashed  if  he  did  not. 

W.  H.  Waisan  appeared  to  support  the  order  of  sessions. 

Archbold  was  called  upon  contri.  The  case  turns  upon 
stat.  6  Geo.  4,  c.  57,  s.  2,  which  enacts  **  that  no  person 
shall  acquire  a  settlement,  &c.  by  renting  any  tenement,  &c. 
unless  such  tenement  shall  consist  of  a  separate  and  dis- 
tinct dwelling-house  or  building,  or  of  land,  or  of  both, 
bonft  fide  rented  by  such  person,  &c.  at  and  for  the  sum  of 
lOL  a  year  at  the  least  for  the  term  of  one  whole  year;  nor 

(a)  Decided  in  Hilary  Terai,  1845  (Jan.  95). 
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unless  such  house,  building,  or  land  shall  be  occupied  under        1843. 
such  yearly  hiringi  and  the  rent  for  the  same  to  the  amount    ^  ^"^ 
of  10/.  actually  paid  for  the  term  of  one  whole  year  at  v. 

the  least."  The  woi^s  «  separate  and  distinct*'  are  to  Jj£jia"^cf 
be  applied  to  "  land''  as  well  as  to  *'  dwelling-house  or  Appleby. 
building."  No  settlement  therefore  was  gained  by  the 
joint  renting  in  this  case.  The  statute  will  be  so, con- 
strued as  to  extend  the  remedy  to  the  mischief,  which 
was  the  ''disputes  and  controversies"  on  the  subject  of 
settlement  by  renting  tenements,  as  appears  from  stat 
59  Geo.  3j  c.  50,  where  the  words  ^'  separate  and  distinct" 
were  first  introduced  (a).  Now  the  mischief  of  litigation 
is  equally  great,  whether  the  tenement  in  respect  of  which 
the  settlement  is  claimed  consists  of  a  building,  or  of  land, 
or  of  both.  He  then  referred  to  authorities  laying  down  the 
principles  of  construction  in  the  case  of  remedial  acts,  and 
particularly  to  Rex  v.  ThTelkeld{b\  as  an  instance  of  such 
construction. 

Lord  Denman  C.J. — ^The  legislature  appear  to  me 
studiously  to  have  avoided  doing  that  which  they  are  sup- 
posed to  have  done.  I  think  a  settlement  has  been  gained 
in  this  case. 

Patteson,  Coleridge  and  Wiohtman  Js.  concurred. 

Order  of  Sessions  confirmed. 

(a)  In  Stat  59  Geo,  3,  the  words  sach  tenement  shall  consist  of  a 

<<  separata  and  distinct''  seem  to  house  or  building  being  a  separate 

be  even  more  completely  disoon-  house  or  building,  or  of  land,  or 

nected  from  the  word  'Mand"  than  of  both,"  &c. 

in  the  later  statute,  for  the  words  (6)  4  B.  &  Ad.  3S9. 
in  the  former  statute  are,  <*  unless 
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184S. 

Saturday^ 
Nw,  95th. 

Where  a  per- 
son who  re- 
sided in  Maid- 
stone^  and  was 
in  the  constant 
practice  of  re- 
sorting to 
Peel's  Coffee 
House,  Lon- 
don, was 
served  at  the 
coffee  bouse 
with  the  copy 
of  a  writ  of 
summons,  de- 
scribing him 
"  of  Sandling, 
near  Maid- 
stone, in  the 
county  of 
Kent,  but  to 
be  heard  of  at 
Peel's  Coffee 
House,  Fleet 
Street,  in  the 
city  of  Lon- 
don," the 
Court  set  aside 
the  copy  and 
service,  on  the 
ground  ttiat 
the  defend- 
ant's residence 
was  misde- 
scribed. 


Simpson  v.  Ramsay. 

(jrRAYf  oil  a  former  day  in  this  i0rm,  obtained  a  rule  nisi 
to  set  aside  the  copy  and  service  of  the  writ  of  summons  in 
this  case,  on  the  ground  of  misdescription  of  the  defend* 
an  t's^  residence. 

The  copy  of  the  writ  described  the  defendant  as  '*  of 
Sandlingy  near  Maidstone,  in  the  county  of  Kent,  but  to  be 
heard  of  at  Peel's  Coffee  House,  Fleet  Street,  in  the  city 
of  London."  The  praecipe  was  filed  with  the  praecipes  of 
the  city  of  London. 

The  affidavit  in  support  of  the  rule  stated  that  the  de* 
fendant  lived  at  39,  Brewer  Street,  Maidstone,  and  not  at 
Sandling»  near  Maidstone,  nor  at  Peel's  Coffee  House.    . 

The  affidavits  in  answer  stated  that  the  defendant  was 
in  the  constant  habit  of  resorting  to  Peel's  Coffee  House; 
that  he  was  seen  there  on  the  occasion  of  the  service  of  the 
writ,  and  was  actually  served  near  to  the  coffee  house. 

Humfrey  shewed  cause. 

Gray  conVA  was  not  heard. 

Per  Curiam  (a)— 

Rule  absolute.    . 


(a)  Lord  Demnan  C.  J.,  William,  Coleridge  and  WigkimaM  Js. 
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West  London  Railway  Company  v.  Bernard.  jfop,  mk. 

Debt  for  money  due  on  calls  on  railway  shares.     The  SSing-''^ 

declaration  alleged  that  the  defendant  subscribed  for  ten  ham,  Bristol 

shares  of  901,  each  in  the  Birmingham,  Bristol  and  Thames  joDction  Rail- 

Juuction  Railway  (incorporated  under  6  WilL  4,  c.  Ixxix.,  T^-J/^/^^* 

local  and  personal,  which  is  amended  by  S  8c  4  Fict.  c.  cv.,  c.  lixix.,  the 

local  and  personal,  by  which  the  name  is  changed  to  the  ^^""TdV^* 

West  London  Railway).     That,  whilst  the  defendant  was  cause  the 

entitled  to  the  ten  shares  aforesaid,  the  directors  made  cer-  ^^^^entitled*^ 

tain  calls  "  from  the  several  subscribers  to  and  proprietors  ©'  *»ho  may 

of  the  said  undertaking  for  the  time  being,  upon  and  in  entitled  to 

respect  of  their  respective  shares."     The  declaration  then  shares,  to  be 

.      L         I  ..  .      •  r        .         .  1      .      entered  in  n 

averred,  that  the  calls  were  made  m  conformity  with  the  book,  and  a 

provisions  of  the  acts  of  parliament.     That  eight  such  calls  ^"^j^i^J^^j 

were  made.     That  more  than  twenty-one  days  before  the  to  every  iuch 

calls  became  and  were  respectively  due  and  payable,  notice  ^emand?'^  °" 

was  given  as  required  by  the  act.      Whereby  the  defendant  By  »«Jt-  iw, 
,.  , ,  ,  .      ,  parties,  who 

became  uable  to  pay  the  company  a  certain  large  sum,  to  have  sub- 
wit,  the  sum  of  190/.,  beinjF  the  amount  of  the  said  several  *f"hed,  or 

'  °  shall  hereafter 

calls.  Breach  :  non-payment  of  the  whole  or  any  part.  subscribe,  to- 
wards the  said 
andertaking,  are  re(^utred  to  pay  the  sums  of  money,  or  such  proportions,  &c.  as  shall  be 
called  for  by  the  directors.  By  sect.  ISO,  the  directors  have  power  to  make  calls  of 
money  ^^/rom  the  subtcribers  to  and  proprieton  of  the  said  undertaking;"  "  and  if  any 
omner  or  proprietor  of  any  such  share  shall  neglect  or  refuse  to  pay  such  his  rateable 
proportion,"  the  company  may  sue  him;  and  the  directors  are  authorised  to  declare  the 
shares  belonging  to  such  owner  forfeited. 

Heklf  that  in  sect.  ISO  the  words  subscribers,  owners  and  proprietors  are  used  indis- 
criminately, so  that  a  party  who  had  originally  subscribed,  but  had  never  been  registered 
or  received  his  certificate,  was  liable,  in  an  action  of  debt  charging  him  as  a  subscriber, 
"  on  calls  made  from  the  several  subscribers  to  and  proprietors  of  the  said  undertaking," 
the  calls  appearing,  in  evidence,  to  have  l>een  made  upon  the  proprietors. 

By  sect.  1 18,  proceedings  of  meetings  are  to  be  entered  into  a  book,  **  and  shall  be 
signed  by  the  chairman  of  such  respective  meetings:" — Heidj  that  a  minute  of  a  pro- 
ceeding, entered  at  a  subsequent  meeting,  with  the  words  *'  read  and  confirmed,"  to 
which  was  attached  the  signature  of  the  chairman  of  the  prior  meeting,  was  sufficiently 
signed  within  the  meaning  of  the  section. 

VOL.  I, — D.  M.  D  D 


West  London 
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Pleas:  1.  Never  indebted. 

2.  Denying  that  the  defendant  subscribed. 
Railwat"''       3.  Denying  that  the  defendant  was,  at  the  time  of  the 
Company     making  of  either  of  the  said  calls,  entitled  to  the  shares  in 
Bebnabd.     the  declaration  mentioned,  or  either  of  them. 

4.  Denying  that  the  defendant  was,  at  the  time  of  the 
making  of  either  of  the  said  calls,  owner  or  proprietor  of  the 
said  shares,  or  any  or  either  of  them.  (To  this  plea  there 
was  a  special  demurrer,  on  which  judgment  was  ultimately 
given  for  the  plaintiffs,  on  the  ground  that  it  did  not  tra- 
verse any  of  the  allegations  in  the  declaration,  and  therefore 
concluded  wrongly  to  the  country.) 

5.  That  after  the  defendant  had  subscribed^and  before  any 
registration  of  proprietors  under  the  act  of  parliament,  the 
defendant,  with  the  knowledge  and  consent  of  the  company, 
had  transferred  his  interest  in  the  shares,  and  thereby  ceased 
to  be  a  proprietor,  or  to  have  any  interest.    Verification. 

6.  That  before  the  making  of  either  of  the  said  calls, 
and  after  the  defendant's  subscription  and  passing  of  the 
act,  the  first  general  meeting  of  the  company  was  held,  at 
which  meeting  a  register  of  the  persons  then  entitled  to 
shares  was  duly  made  according  to  the  act.  That  at  the 
time  of  making  such  register,  the  defendant  was  not  an 
owner,  proprietor  or  party  entitled  to  any  share,  nor  was 
then  registered  as  such,  nor  has  since  subscribed  or  become 
an  owner  or  proprietor.     Verification. 

7.  Denying  that  the  calls  were  made  as  in  the  decla- 
ration mentioned. 

8.  Denying  that  notice  was  given  of  the  calls  modo  et 
form&. 

The  replication  joined  issue  on  pleas  1,  2,  3,  7  and  8, 
and  traversed  5. 

Replication  to  6th  plea,  that  after  defendant  had  sub- 
scribed, and  before  the  making  of  the  calls,  the  company 
were  always  ready  and  willing  to  cause  to  be  registered  the 
several  persons  who  became  entitled  to  shares,  and  did 
cause  to  be  registered  such  persons  as  were  ready  and 
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willing,  &c.    That  the  defendant,  during  the  whole  time 

aforesaid,  and  whilst  he  was  and  continued  to  be  such  sub-  ^ 

-.,,.-  ,  ^  _.        West  London 

scriber  as  aforesaid,  did  not  tender  or  offer  or  present  him-     Eailwat 

self»  &c.  to  be  registered,  but  neglected  and  refused  to  do     Coi<pany 
so,  and  prevented  and  hindered  the  company  from  register-     BBanABD. 
ing  him ;  with  this,  that  the  defendant  was,  .at  the  time  of 
making  and  sealing  of  the  said  register    in  the  6th  plea 
mentioned,  entitled  to  the  said  shares  in  the  said  under- 
taking modo  et  formft. 

The  cause  was  tried  before  Lord  Abinger  C.  B.,  at  the 
Guildford  Summer  Assizes,  1842. 

The  defendant  was  an  original  subscriber,  and  the  calls 
were  on  ten  shares,  for  which  he  subscribed,  previously  to 
the  passing  of  the  first  act.  by  signing  the  parliamentary 
contract  and  paying  the  deposit. 

By  section  I  of  the  act,  the  persons  therein  named, 
*'  and  all  other  persons  and  corporations  who  have  sub- 
scribed or  shall  hereafter  subscribe  towards  the  said  under- 
taking/' their  several  and  respective  successors,  executors, 
8cc.  are  united  into  a  company  and  incorporated.  By  sec- 
tion 3,  the  sum  raised  is  to  be  divided  into  shares,  "  and 
the  said  shares  shall  be  and  are  hereby  vested  in  the  several 
parties  taking  the  same,  and  their  several  and  respective 
successors,  executors,"  &c.  **  And  every  person  and  cor- 
poration, and  their  several  and  respective  successors,  8cc. 
who  have  subscribed  or  shall  severally  subscribe  for  one  or 
more  share  or  shares,  or  such  sum  or  sums  as  shall  be 
demanded  in  lieu  thereof,"  shall  be  entitled  to  receive  in 
proportionable  parts  the  profits,  &c. 

By  section  125,  it  is  enacted,  that  the  company  shall,  at 
the  first  or  some  subsequent  general  meeting,  and  after- 
wards from  time  to  time  as  occasion  may  require,  cause 
the  names  of  the  several  corporations,  and  the  names  and 
additions  of  the  several  persons,  who  shall  be,  or  who  shall 
from  time  to  time  thereafter  become,  entitled  to  shares  in 
the  said  undertaking,  with  the  number  of  shares  which  they 
are  respectively  entitled  to,  and  the  amount  of  the  sub- 

D  D  2 
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1843.        scriptioiis  paid  thereon,  and  also  the  proper  number  by 

„,^^V^^      which  every  share  shall  be  distinguished,  to  be  fairly  and 
West  London    ,.    .      ,  ,.       .       ,        .     f        .      ,         .,         ^ 

Eailway      distinctly  entered  m  a  book  to  be  kept  by  the  said  company. 

Company  ^nj^  ^f^^j.  jy^i,  entry  made,  to  cause  the  common  seal  to  be 
Bernard.  aiBxed  thereto ;  and  the  said  company  shall  from  time  to 
time  cause  a  certificate  or  ticket,  with  the  common  seal  of 
the  said  company  affixed  thereto,  to  be  delivered  to  every 
such  proprietor  on  demand,  specifying  the  share  or  shares 
to  which  he  is  entitled  in  the  said  undertaking,  such  pro- 
prietor  paying  to  the  said  company  the  sum  of  2s.  6d.  and 
no  more,  for  any  such  certificate  or  ticket;  and  such  certifi- 
cate or  ticket  shall  be  admitted  in  all  courts  whatever  as 
prim&  facie  evidence  of  the  title  of  such  respective  pro- 
prietors, their  successors,  executors,  8cc.  to  the  share  or 
shares  therein  specified ;  but  the  want  of  such  certificate 
or  ticket  shall  not  hinder  or  prevent  the  proprietor  of  any  of 
the  said  shares  from  selling  or  disposing  of  them."  (Then 
follows  the  form  of  the  certificate.) 

It  appeared  that  the  name  of  the  defendant  bad  never 
been  registered  in  the  manner  prescribed  by  this  section, 
he  never  having  brought  in  his  scrip  to  be  exchanged  for 
shares. 

The  calls  were  proved  by  the  minute  book  of  the  com- 
pany.    The  first  was  in  the  following  form : 

"  18th  August,  1836.— Resolved,  that  a  call  of  2/.  per 
share  be  made  upon  the  proprietors  of  the  company,  to  be 
paid  to  the  respective  bankers  of  this  company  on  or  before 
Saturday,  the  15th  October  next,  and  that  the  secretary 
prepare  an  advertisement  and  send  a  circular  letter  to  each 
proprietor.*'  Memorandum  at  foot,  '^  On  the  24th  August 
the  minutes  of  the  meeting  of  the  18th  August  have  been 
read  and  confirmed."  This  was  signed  by  Mr.  Q.  (who 
was  chairman  at  both  meetings).  The  following  was  the 
advertisement  of  the  call : 

''  Birmingham,  Bristol  and  Thameti  Junction  Railway 
Company.  Call  of  2/.  per  share.  The  directors  of  the 
company  having  resolved  to  call,  under  the  powers  of  their 
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act  of  incorporation,  for  an  inAtalmcnt  of  2/.  per  share,        1843. 
notice  is  hereby  given,  that  the  holders  of  certificates  are  y^^^  Lomdon 
required  to  pay  on  or  before  the  15th  October  next,  to  any     Railway 
of  the  following  bankers  (naming  them),  the  sum  of  2/.  on 
each  of  their  respective  shares." 

The  other  resolutions  for  calls  were  in  the  following 
form : — **  Resolved,  that  a  call  of  — /.  per  share  be  made 
upon  the  proprietors'*  They  were  similarly  signed ;  and 
the  notice  by  advertisement  was  also  to  the  proprietors. 

At  the  trial  it  was  objected,  1.  That  these  resolutions 
were  not  properly  authenticated,  the  act  requiring  (sect. 
118)  that  the  proceedings  at  all  meetings  shall  be  entered 
in  some  book,  **  and  signed  by  the  chairman  of  such  re- 
spective meetings."  In  the  present  instance,  at  the  foot  of 
the  entry  of  these  minutes,  in  each  instance,  was  the  foI« 
lowing  memorandum : — **  On  the  (day  of  a  subsequent 
meeting)  the  minutes  of  the  meeting  of  the  (day  on  which 
the  resolution  was  made)  read  and  confirmed ;"  and  then 
followed  the  signature  of  the  chairman,  who  was  also  chair- 
man of  the  meeting  at  which  the  resolution  passed.  The 
learned  judge  overruled  the  objection  and  received  the 
book  in  evidence. 

It  was  lastly  objected  on  the  part  of  the  defendant,  that 
this  evidence  went  only  to  shew  a  call  made  on  proprietors 
and  holders  of  certificates,  under  the  provisions  of  section 
ISO  of  the  act:  that  the  defendant  was  neither,  but  an 
original  subscriber,  who  had  never  been  registered,  and 
therefore  did  not  come  within  that  description ;  that,  in 
order  to  affect  him,  the  call  should  have  been  made  under 
section  129- 

The  following  are  the  provisions  of  the  two  sections  in 
question.  By  section  129*  the  ''several  parties  who  have 
subscribed,  or  who  shall  hereafter  subscribe  for  and  towards 
the  said  undertaking,  shall,  and  they  are  hereby  required 
to,  pay  the  said  sums  of  money  by  them  respectively  sub- 
scribed for,  or  such  parts  or  proportions  thereof  as  shall  from 
time  to  time  be  called  for  by  the  directors  of  the  said  com« 
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pany,  under  and  by  virtue  of  the  powers  of  ibis  act,  at 
8ucb  times,  and  at  such  places,  and  to  such  persons,  as 
shall  be  directed  by  the  said  directors;  and  in  case  any 
party  shall  refuse  or  neglect  to  pay  as  aforesaid  the  money 
by  him  so  subscribed  for,  or  the  part  thereof  so  called  for, 
it  shall  be  lawful  for  the  said  company  to  sue  for  and  re- 
cover the  same,  with  full  costs  of  suit,  in  any  courts  of  law 
or  equity,  together  with  interest,"  &c. 

Sect.  ISO.  ''That  the  directors  shall  have  power  from  time 
to  time  to  make  such  calls  of  money yrom  the  subscribers  to 
and  proprietors  of  the  said  undertaking  for  tbe  time  being, 
to  defray  expenses,  and  as  they  shall  find  necessary;  so 
that  the  aggregate  amount  of  calls  shall  not  exceed  20/., 
and  no  single  call  exceed  5/.,  &c.,  and  the  respective  owners 
of  shares  in  the  said  undertaking  shall  pay  their  rateable  pro- 
portion, &c.,  to  such  persons,  and  at  such  times  and  places, 
and  in  sucb  manner,  as  shall  be  appointed  as  aforesaid: 
and  if  any  oumer  or  proprietor  for  the  time  being  of  any 
such  share  shall  not  pay  such  his  rateable  proportion,  he 
shall  pay  interest.  See,  and  if  any  owner  or  proprietor  for 
the  time  being  of  any  such  share,  shall  neglect  or  refuse  to 
pay  such  his  rateable  proportion,  together  with  interest,  if 
any,  it  shall  be  lawful  for  the  said  company  to  sue  for  and  re- 
cover the  same  in  any  of  his  Majesty's  courts  of  record,  by 
action  of  debt,  or  on  the  case,  or  by  bill,  suit,  or  information, 
or  the  said  directors  may  declare  the  shares  belonging  to  such 
owner  to  be  forfeited,  and  to  order  such  shares  to  be  sold." 

Verdict  for  the  plaintiflfs. 

In  the  following  term,  Bompas  Serjt.  obtained  a  rule  to 
shew  cause  why  the  verdict  should  not  be  entered  for  the 
defendant  on  the  last  point,  or  for  a  new  trial,  on  account 
of  the  reception  of  illegal  evidence. 


Thesiger  and  E.  James  now  shewed  cause  (a).  The 
words  •'  subscribers,"  "  owners,*'  "  proprietors,*'  are  clearly 
used  in  the  act  as  synonymous.    It  cannot  be  contended 

(a)  Nov.  28,  before  Lord  Denman  G.  J.,  WilliamSf  Coleridge  aod 
Wightman  Js. 
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that  it  was  really  the  intention  of  the  legislature  to  make 
any  distinction  between  them  in  respect  of  calls  or  lia- 
bilities. The  point  has  been  in  fact  already  decided,  on 
the  clauses  of  a  similar  act,  in  the  London  Grand  Junction 
Railway  Company  v.  Freeman  (a),  where  it  is  said  by  the 
Court,  "  we  cannot  suppose  parliament  to  have  been  igno- 
rant of  the  manner  in  which  the  subscriptions  had  been 
made,  and  the  transfer  of  shares  negotiated :  and,  if  the 
intention  was  to  allow  none  to  be  proprietors  but  such 
as  had  been  originally  subscribers,  it  could  not  have 
failed  to  appear  distinctly.  Instead  of  this,  the  various 
clauses  already  quoted  shew  the  most  lax  employment  of 
all  the  phrases,  by  which  property  in  the  undertaking  could 
be  described,  out  of  the  most  popular  vocabulary.  These 
expressions  are  not  designedly  varied  according  to  the 
matter  of  the  respective  clauses,  but  arbitrarily  used  as  all 
having  the  same  import"  Expressions  to  the  same  effect 
are  thrown  out  by  Parke  B.  and  Alderson  B.  in  The  Great 
North  of  England  Company  v.  Biddulph  (6),  -where  it 
was  necessary  to  decide  the  point.  Section  104,  which 
regulates  the  mode  of  voting,  affords  an  argument  to  the 
same  effect.  '*  All  persons  who  shall  have  duly  subscribed 
for  or  became  entitled  to  shares,"  are  to  vote ;  and  it  is  then 
added,  that  votes  may  be  given  by  proxies  constituted 
"  under  the  hands  of  the  proprietors  appointing  such 
proxies :"  and  questions  are  to  be  determined  by  the 
majority  of  votes  ''  of  the  proprietors :"  the  proprietors  are 
therefore  clearly  treated  as  comprehending  the  subscribers. 
£•  The  question  as  to  the  sufficiency  of  the  signature  of 
the  chairman  has  been  decided  (since  this  rule  was  moved 
for)  in  Miles  v.  Bough  (c),  and  Southampton  Doch  Company 
V.  Richards  (d). 
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Bompas  Seijt.  and  Chamntll  Serjt  contrji.  It  is  not  sought 

(a)  S  M.  &  G.  639.  (c)  3  Q.  B.  845;  &  C.  3  G.  & 

\h)  S  Railway  Cam,  416, 417.     D.  119. 

(d)  lM.fcG.448. 
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1843.        by  this  motion  to  impugn  the  authority  of  the  Latidon 
W^'lo  ^^^^^  Junction  Railway  Company  v.  Freeman  {a),  nor  is 

Railway  it  contended  that  the  words  '^ subscribers"  and  '^  proprietors'' 
Company  ^^^  ^^^  ^^  ^^^^  interchangeably  for  many  purposes,  for 
Bbrnakd.  instance,  where  the  right  of  voting  is  conferred.  But  it  is 
maintained,  that  the  act  recognises  two  classes  of  pro- 
prietorsj  namely  subscribers,  and  registered  owners  of 
shares :  and  that  a  different  form  of  call  and  different 
mode  of  proceeding  are  given  in  the  case  of  these  classes 
respectively  by  sections  129  and  ISO.  Here  the  form  of 
call  and  form  of  advertisement  are  specially  directed  to 
the  case  of  registered  owners  :  and  such  an  advertisement 
conveyed  no  legal  notice  whatever  to  a  mere  subscriber. 
The  defendant  is  therefore  entitled  to  succeed  at  all  events 
on  the  plea  denying  that  any  call  was  made  as  in  the  decla- 
ration mentioned,  viz.  on  proprietors  and  subscribers ;  and 
also  on  the  plea  denying  the  notice.  2.  Miles  v.  Bough^b) 
is  not  decisive  of  the  present  case.  There  the  chairman 
signed  indeed  at  a  time  subsequent  to  the  meeting,  but 
then  he  signed  the  proceedings :  here  he  only  signs  a  sub- 
sequent ratification  of  them. 

Lord  Den  MAN  C,  J. — I  think  the  first  point  is  substan- 
tially decided  by  the  London  Grand  Junction  Railway 
Company  v.  Freeman  (a)*  In  that  case  the  Court  bad 
occasion  to  look  into  the  several  sections  of  another  of  the 
ordinary  railway  acts,  and  came  to  the  conclusion  that  the 
words  **  subscribers,"  **  owners,"  and  "  proprietors,"  were 
used  indiscriminately  to  point  out  the  same  set  of  persons. 
Sections  129  and  130  do  not,  as  contended,  make  a  dis- 
tinction between  subscribers  and  other  proprietors:  they 
are  all  equally  liable  to  contribute,  to  be  called  upon,  and 
to  actions  if  they  do  not  pay.  As  to  the  second,  I  think 
Miles  V.  Bough  (b)  is  clearly  in  point.  The  resolutions 
have  the  chairman's  signature :  that  was  held  sufficient  in 
Miles  v.  Bough  (&)  whenever  appended :  the  entry  of  the 

(a)  a  M.  & G.  639.  (b)  3  Q.  B.  845;  &C.3G.&D.  119. 
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word  ''conSroied'*  does  not  make  it  less  the  chairman's        i84S. 

signature.  ^^^T^^ 

°  West  London 

Railway 
Patteson  J. — This  declaration   does  not  follow  the      Company 

V. 

form  given  by  section  132  of  the  act,  viz.  that  ''  in  any  Bbbnahd. 
action,  brought  by  the  company  against  any  proprietor  for 
the  time  being  of  any  share,  it  shall  be  sufficient  for  the 
said  company  to  declare  and  allege  that  the  defendant 
being  a  proprietor  of  a  share/'  is  indebted,  &c.  It  is  a 
declaration  at  common  law,  charging  him  as  having  sub- 
scribed to  the  undertaking,  as  in  fact  he  did.  And  the 
question  reduces  itself  to  this,  whether,  as  such  subscriber, 
he  was  liable  on  calls  addressed  to  the  ''  proprietors"  and 
notice  to  the  same.  This  depends  on  section  130.  And  I 
think  the  point  is  decided  by  the  interpretation  put  in  the 
London  Grand  Junction  Railway  Company  v.  Freeman  (a) 
on  similar  sections.  No  doubt  it  is  singularly  worded. 
First,  the  directors  are  empowered  to  make  calls  on  ''  sub- 
scribers and  proprietors;''  next,  if  any  "  owner  or  proprietor" 
refuse  to  pay,  the  company  may  sue  him :  or  the  directors 
may  declare  the  shares  of  such  ''  owner"  forfeited.  The 
only  conclusion  1  can  draw  from  words  thus  used,  is  that 
they  were  all  intended  to  designate  the  same  persons,  and 
that  the  original  ''  subscribers"  are  bound  to  pay  on  calls 
addressed  to  ''proprietors."  As  to  the  other  point,  that  the 
signature  of  the  chairman  is  only  to  a  confirmation,  not  to 
the  proceedings  themselves,  I  think  there  is  nothing  in  it. 

Williams  J.-^I  concur  as  to  the  first  point.  As  to  the 
second  also,  I  cannot  satisfactorily  distinguish  this  case 
from  Miles  v.  Bough  (Jb). 

Coleridge  J. — The  act  appears  to  me  so  framed  that 
no  interpretation  is  free  from  objection:  but  the  least 
objectionable  is  that  which  regards  the  words  as  used 
indiscriminately.     As  to  the  other  objection,  no  doubt  the 

(a)  3  M.  &  G.  639.  (b)  3  a  B.  845;  8.C.  3  G.  &  D.  119. 
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1843.        iotroduction  of  the  word  ''  coofirmed''  introduces  a  slight 

,„''^;^^      distinction  in  fact  between  this  case  and  Miles  v.  Boughla): 
West  XiOM  DON  ...  • 

Railway      ^^^  ^^  ^1^^^^  ^^Y  distinction  in   principle  i    It  was  there 

CoMPAvr      decided  that  a  signature  at  a  subsequent  meeting  is  auffi- 

Bbbkard,     cienty  when  the  chairman  signs  as  having  been  chairman 

of  the  former.  I  do  not  see  that  it  makes  any  difference  that 

an  entry  is  added,  that  the  resolutions  were  ''confirmed/' 

Rule  discharged* 
(a)  3  Q.  B.  845;  S.  C.3G.&  D.  119. 


jj^^^l  Wheeler  v.  Branscombe. 

SSrof'U-  Replevin  for  distraining  goods  and    chattels  in  a 

misea  at  a  dwelling-house  at  Torquay,  occupied  by  the  plaintiff. 

^uwS?y  ^had  Avowry  by  the  defendant,  that  the  plaintiff  was  tenant  to 

given  ft  written  the  defendant  of  the  premises  in  question,  at  a  yearly  rent 

mor^eeto^  of  21/.,  payable  quarterly,  and  that  a  quarter  of  a  year's 

receive  rent  rent,  ending  September  29,  1841,  was  in  arrear. 

from  the  Ics-  m        ^\                           *       •.       j    •        • 

see,  and  the  Fleas  to  the  avowry,  non  tenuit,  and  riens  in  arrear. 

mortgagee  had      ^t  the  trial  before  Wighiman  J.  at  the  Devon  Summer 

given  notice  to         .  ® 

the  lessee  to     Assizes,  1842,  it  appeared  that  the  plaintiff  had  taken  the 

to  no^one'buc   ^^^^^  ^^  ^^^  defendant  under  a  written  agreement  at  the 

him,  and  the    rent  and  on  the  terms  stated  in  the  avowry,  on  March 

t^^ort^gee  ^7th,  1838.     Previously  to  the  commencement  of  the  te- 

soch  rent         nancy,  the  defendant  had  mortgaged  the  premises  to  a  Mr. 

time,  and         Hawhim.     During  the  year  1840,  the  interest  being  in 

there  was  still  nfj. ear,  Hawkins  gave  the  defendant  notice  to  pay  off  the 
an  arrear  of  '  ...  . 

interest  doe      mortgage ;  and,  the  notice  having  expired,  the  defendant,  in 

on  Uie  m^^"^  order  to  prevent  the  sale  of  the  premises,  gave  Hawkins  the 

gage,  following  authority  to  receive  the  rents. 

these  facts  Torqnayi  March  SSth,  1840. 

furnished  no        j  hereby  authorise  Mr.  J.  Hawkins  to  receive  the  rente 

defence,  under  '    ^ 

non  tenuit  and  quarterlyi  or  at  any  other  time  or  times  that  he  may  think 

riens  in  arrear, 

pleaded  bv  the  lessee  to  an  avowfy  of  die  lessor  in  rsspeet  of  a  qaart«r's  rent  which  the 

leasee  had  not  paid  to  any  one. 
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proper,  of  Mr.  Wheeler  and  Mr.  Eardley,  for  the  two 

houses  that  they  now  occupy ,  belonging  to  me,  situate  in 

Braddon's  Row,  Torquay.  W.  Branecambe. 

(Mr.  Eardley  was  tenant  of  another  house  of  the  defendant's.)  Bbakscombb. 

On  receiving  this  authority,  Hawkins  gave  the  plaintiff  a 
written  notice  not  to  pay  any  rent  except  to  him  or  his 
order.  Hawkins  continued  in  receipt  of  the  rents  quar- 
terly until  Midsummer,  1841,  inclusive.  At  Michaelmas, 
1841,  the  defendant  distrained  for  a  quarter's  rent,  which  was 
then  unpaid.  The  plaintiff  replevied.  Evidence  was  given 
on  the  part  of  the  plaintiff,  that  there  was  still  an  arrear  of 
interest  due  on  the  mortgage  when  this  distress  was  taken. 
The  learned  judge  doubted  whether  these  facts  furnished 
any  answer  to  the  avowry  on  the  pleadings ;  but  left  it  to  the 
jury  to  say  whether  or  not  there  was  any  interest  due  to  Haw* 
kins  at  the  time  of  the  distress,  and  the  jury  being  of  that  opi* 
nion,  a  verdict  passed  for  the  plaintiff  with  4/.  45.  damages, 
with  leave  to  move  to  set  it  aside,  and  enter  it  for  the 
defendant 

Crowder  and  Greenwood  now  shewed  cause.  The 
plaintiff  proved  the  authority  to  Hawkins,  and  notice  to 
himself  of  that  authority.  It  was  irrevocable,  being  an 
authority  coupled  with  an  interest.  If,  then,  the  plaintiff 
was  bound  by  this  authority,  and  to  pay  Hawkins  when 
called  upon,  he  might  plead  riens  in  arrear  as  regarded 
Branscombe:  Dyer  v.  BowUy(a).  [Wightman  J.  There 
was  no  rent  unpaid  in  that  case ;  the  question  was,  whether 
the  payment  to  a  mortgagee  was  sufficient  for  the  purpose 
of  the  plea,  or  not.  Here  there  is  a  quarter  unpaid.  It 
seems  to  me,  the  question,  if  any,  arises  on  non  tenuit.] 
The  plaintiff  cannot  contend,  under  these  circumstances, 
that  the  defendant  was  not  his  landlord.  But,  if  the  land- 
lord authorises  another  to  receive  his  rent,  then  a  quarter 
unpaid  is  not  in  arrear  to  him*  Payment  to  a  mortgagee 
may  be  specially  pleaded;  Johnson  v.  Jones {b),  and  the 

(a)  S  Biogh.  94.  (6)  9  A.  &  £.  809 ;  iS.  C  1  P.  &  D.  651. 


Whbelee 
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1843.  plea  seems  to  be  there  considered  as  equivalent  to  riens  in 
arrear.  The  real  meaning  of  that  plea  must  be  taken  to 
bei  not,  necessarily,  that  the  sum  in  question  has  been  paid 
fiRAKBCDKBE.  jq  somc  ouc,  but  that  as  between  the  landlord  and  tenant 
the  demand  is  extinguished.  If  a  debtor  is  under  a  binding 
engagement  to  pay  the  debt  over  to  a  third  person,  that,  as 
between  him  and  the  original  creditor,  is  equivalent  to  an 
extinguishment  of  the  debt,  or  payment :  Crovofoot  v. 
Gumey{a)\  Hodgson  v.  Anderson  {]b)\  ffatrXuns  might  have 
maintained  an  action  against  the  plaintiff  for  this  money : 
Gaussen  v.  Morton  {c)j  Watson  v.  King{d)\  Wilson  v. 
Coupland{e);  Wharton  v.  Walker {f)\  Barron  v.  Hus^ 
band(g).  ''Suppose  A.  owes  B.  100/.,  and  JB.  owes  C 
100/.,  and  the  three  meet,  and  it  is  agreed  between  them 
that  J.  shall  pay  C.  the  100/. :  B.*s  debt  is  extinguished, 
and  C.  may  recover  that  sum  against  il.:"  Buller  J.  in 
Tatlock  V.  Harris  (h). 

Bompas  Serjt.  contri,  cited  £i;a;i5  v.  Elliott  {i).  (He 
was  stopped  by  the  Court.) 

Lord  Denman  C.  J. — Unquestionably  the  tenant  is 
placed  in  circumstances  of  some  difficulty.  He  is  called 
on  to  elect  between  two  apparently  conflicting  authorities. 
But  Hawkins  is  merely  a  party  clothed  with  an  authority 
to  receive  the  rents  from  time  to  time,  under  particular 
circumstances :  he  is  not  Wheeler*s  landlord ;  the  plea  of 
non  tenuit,  therefore,  will  not  avail  the  plaintiff,  and  was 
properly  abandoned  in  argument.  But  neither  will  the 
plea  of  riens  in  arrear.  There  may  be  engagements 
entered  into  between  the  several  parties,  which   would 

(a)  9  Bingh.  S72.  (/)  4  B.  &  C.  163 ;  S,C.6  D. 

(6)  3  B.  &  C.  842;  S.  C.  5  D.  &  R.  288. 

&  R.  7S5.  (g)  4  B.  &  Ad.  611 ;  5.  C  1  N. 

(c)  10  B.  &  C.  7S1.  &  M.  728. 

id)  4  Camp.  272.  (A)  3  T.  R.  180. 

(e)  5  B.  &  Aid.  228.  (i)  9  Ad.  &  El.  342 ;  &  C  1  P. 

&  D.  356. 
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have  the  effect  of  releasing  the  tenant  from  his  liability  to        1843. 

his  landlord,  until  the  accomplishment  of  a  certain  event; 

but  then  they  should  be  made  the  matter  of  a  distinct 

defence.    The  money  may  be  due  to  Hawkins,  not  to  the  B»^»«^ombe. 

defendant,  but  it  cannot  be  said  the  payment  is  not  in 

arrear. 

Williams  J. — It  seems  to  me  that  if  the  plaintiff  could 
have  made  out  any  case,  it  must  have  been  under  non 
tenuit:  but  for  that  purpose  the  evidence  is  insufficient. 

CoLEBiDGB  J. — The  intention  of  the  parties  was,  not 
to  dispose  of  the  reversion  to  Hawkins^  but  to  allow 
Hawkins  to  receive  the  rent  while  the  interest  on  his 
mortgage  was  in  arrear.  That  authority  might,  no  doubt, 
be  so  coupled  with  an  interest  as  to  make  it  irrevocable 
by  the  defendant.  But  assuming  this,  and  admitting  to 
the  fullest  extent  the  correctness  of  the  argument,  such  a 
defence  does  not  arise  on  non  tenuit,  or  riens  in  arrear. 
The  defence  is,  not  that  the  rent  is  not  in  arrear,  but  that 
the  plaintiff  is  bound  to  pay  the  arrear  to  a  third  party. 

WiOHTMAN  J. — If  the  plaintiff  had  paid  Hawkins  this 
particular  quarter,  I  do  not  say  but  that  the  case  might 
have  been  within  some  of  the  authorities  cited,  and  that 
there  might  have  been  nothing  in  arrear  as  against  the 
landlord*  It  might  have  been  a  virtual  payment  to  him. 
I  agree  also  that  this  authority  might  have  been  irrevocable. 
But  the  distinction  is,  that  in  tlie  present  case  the  money 
has  been  paid  to  no  one. 

Rule  absolute. 
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^urdtwy  Habtlby  and  aoother  v.  Manton. 

Dec.  9th, 

Assumpsit  by  ASSUMPSIT.  The  first  count  was  on  a  bill  of  exchange, 
against  ac-       drawn  by  certain  persons  under  the  style  and  description 

ceptorof  abill  of '' Steele  and  Manton,"  on  the  17th  of  January,  1842,  in 

of  exchange.  .«.,»•!. 

Plea,  that  the   parts  beyond  the  seas,  to  wit,  at  Rio  de  Janeiro,  for  S591. 

&iSd  0*1?  ^'  ^"^  ^°  ^^^  defendant,  payable  to  order  of  plaintiflFs  at 

biuiness  at       sixty  days'  sight.    It  averred  acceptance  by  defendant,  and 

the"  tybof  the  indorsement  by  Steele  and  Manton  to  the  plaintiffs ;  second 

firm  of  Ai.  and  count,  for  500/  on  an  account  stated. 

Rlode  Janeiro      -Plea,  as  to  the  first  count,  and  also  as  to  the  sum  of 

under  the  style  359;,  g|^  qJ^^  parcel  of  the  monies  in  the  second  count 

of  the  firm  of 

iS.  and  Ai.,  that  mentioned,  that  the  said  sum  of  359/-  6s.  9d;  parcel,  &c., 

mri^^onX  *^  ^^^^^  ^^  ^^  ^"®  ^^  ^^^  ^^^^  plaintiffs  on  an  account 
business  of  the  stated,  as  in  the  last  count  mentioned,  is  the  sum  of  359/* 
land^and"§^  ^*  9^*  specified  in  the  said  bill  of  exchange  in  the  said 
at  Rio.  That  first  count  mentioned ;  and  that  the  said  two  sums  of  359L 
drawn  by  5.  6^*  9d.,  are  one  and  the  same  debt,  and  not  other  and 
"ie^mTfV'^  different  debts  of  359/.  6i.  9d.;  and  the  said  bill  of  exchange 
and  M.f  for  a  in  the  said  first  count  mentioned  was  accepted  by  the  said 
sMM^tothe  ^^f^^^^^^  AS  ^n  ^^^^  count  mentioned  for  and  on  account 
plaintiff,  and  and  in  respect  of  the  said  sum  of  359/*  &•  9d*,  parcel  of 
defendant  m     ^^^  aforesaid  monies  in  the  said  last  count  mentioned ; 

die  name  of     that,  before  and  at  the  time  of  the  making  of  the  said  pro- 
thefirmof  Af.       ...         ..  ,  .        ,  ,  -i 

&  3.    That      mise  in  the  said  last  count  mentioned,  as  to  the  said  sum 

ww'iSlde^and  ^^  ^^^'*  ^'  ^^"  parcel,  &c.,  and  before  and  at  the  time  of 
indorsed,  and    the  making  of  the  said  bill  of  exchange  in  the  said  first 

before  the  ac- 
ceptance, the  firm  of  3.  and  A/,  at  Rio  having  become  insolvent,  the  plaintiff  and  the 
otner  cr^itors  of  3.  and  Af.  entered  into  an  agreement  with  3.  and  Af.  at  Rio,  by  which 
it  was  stipnlated,  among  other  things,  that  the  holders  of  bills  drawn  by  iSL  and  Af.  on 
Af.  and  3.,  should  be  considered  as  creditors  for  cash  paid,  but  the  respective  dividends 
should  be  deposited  in  a  bank  at  Rio  until  presentation  of  protests  of  their  bills  not 
having  been  paid,  but,  the  payment  in  London  bein^  verified,  the  respective  sums  so  de- 
posited should  be  divided  among  the  creditors :  which  agreement  was  in  course  of  being 
acted  upon.  That  defendant  accepted  the  bill  in  ignorance  of  this  agreement.  That 
the  proceedings  were  according  to  the  law  of  Brazil,  and  constituted,  according  to  that 
law,  a  discharge  of  the  debt.  Replication  de  injurift  to  this  plea  held  bad,  on  thefrround 
that  the  plea  is  in  discharge,  not  in  excuse.  Held ,  also,  that  the  plea  is  bad,  as  not  shewing 
any  sufficient  dischaige  of  the  London  house  from  accepting  the  bill,  or  release  from 
paying  it. 


MICHAELMAS  VACATION^  VII  VICT.  411 

coant  mentioned,  and  before  and  at  the  time  of  the  making        184S. 
of  the  agreements  hereinafter  in  this  plea  mentioned,  the 
said  defendant  and  one  Andrew  Steele  were  merchants  and 
co-partners  in  trade,  carrying  on  their  business  as  such  mer- 
chants and  traders  in  co-partnership  together,  to  wit,  at 
London,  and  also  in  certain  parts  beyond  the  seas,  to  wit, 
at  Rio  de  Janeiro,  in  the  empire  of  the  Brazils.     And  the 
said  defendant,  and  the  said  Andrew  Steele^  before  and  at 
the  times  aforesaid  carried  on  their  said  trade  and  business 
at  London  aforesaid,  as  such  traders  and  merchants,  by  and 
under  the  name,  style,  and  firm  of  Manton,  Steele  &  Co., 
and  at  Rio  de  Janeiro  under  the  name  and  style  of  Steele 
&  Manion.    That  before  and  at  the  time,  &c.,  and  also 
before  and  at  the  time  of  the  accepting  the  bill,  the  de- 
fendant resided  and  was  in  England,  and  carried  on  the 
business  of  the  firm,  while  A.  Steele  resided  and  carried 
on  the  business   at  Rio;  that  the  bill  was  made  and 
indorsed  in  parts  beyond  the  seas,  to  wit,  at  Rio  afore- 
said, by  the  said  A.  Steele  as  such  co-partner,  and  in  the 
name  of  the  firm,  for  and  on  account  of  a  certain  debt,  to 
wit,  the  sum  of  359/-  &•  9d.,  at  the  time  of  its  making  due 
to  the  plaintiffs  from   the  defendant  and  Steele  jointly, 
and  incurred  by  them  at  Rio  in  the  name  of  the  fihm ; 
and  that  there  was  no  other  consideration  for  the  bill ;  and 
that  the  bill  was  directed  to  the  said  defendant  by  being 
directed  to  the  said  firm  of  Manton,  Steele  &  Co.,  and  not 
otherwise,  and  accepted  by  the  defendant  under  the  same 
name ;  and  the  account  stated,  as  to  359L  6s,  9d.,  was  in 
respect  of  the  same  debt,  and  not  otherwise.    That  tofter 
the  alleged  promise  in  the  second  count,  and  the  making 
and  indorsing  of  the  bill,  and  while  the  debt  was  owing,  to 
wit,  on  the  11th  of  March  1B42,  the  said  A.  Steele  beiiig 
then  resident  at  Rio,  and  subject  to  the  laws  of  the  empire 
of  the  Brazils,  the  said  defendant  and  Steele,  under  the 
name  of  Steele  8c  Manton,  were  indebted  to  the  plaintiffs  in 
the  said  sum  of  359/.  6a.  9d.,  and  also  to  divers  other  per- 
sons respectifely  resident  at  Rio  in  divers  large  sui^s  of 
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money,  and  were  in  embarrassed  circurostancesi  and  unable 
to  meet  their  engagements,  and  it  was  doubtful  whether 
they  would  be  able  to  pay  their  debts  in  full;  of  which  the 
plaintiffs  and  the  said  other  creditors  had  notice.  That 
afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid, 
to  wit,  at  Rio,  8&c.,  and  before  the  acceptance,  the  said 
plaintiffs,  and  the  said  creditors  at  Rio  of  the  house  of 
Steele  &  Manton,  made  the  following  agreement  signed  by 
the  said  plaintiffs  and  the  said  other  creditors,  according  to 
the  laws  of  Brazil.  The  plea  then  set  out  the  agreement. 
It  recited  that  the  list  of  debts  to  the  firm  amounted  to 
22,350/.,  that  of  debts  due  by  the  firm  to  14,210/.,  including 
the  sum  of  8>350/.  for  bills  drawn  by  Steele  &  Manton  on 
the  London  house  of  Manton,  Steele  &  Co.,  the  payment  or 
non-payment  of  which  was  then  unknown ;  and  that  the 
failure  of  the  firm  was  proved  not  to  have  arisen  from  any 
fault  on  their  part,  but  from  unforeseen  circumstances,  &c. 
The  following  were  then  the  material  portions  of  the  agree* 
ment ;  that  the  liquidation  of  the  debts  of  (he  said  firm  of 
Steele  8c  Manton  should  be  forthwith  commenced  and  con- 
tinued until  the  claims  of  the  creditors  were  either  paid  in 
full,  or  liquidated  to  the  extent  of  the  assets  of  the  firm ; 
the  liquidation  to  be  conducted  by  A.  Steele,  under  con- 
ditions therein  specified;  that  the  liquidation  should  be 
made  with  the  least  possible  delay,  and  a  dividend  paid  as 
soon  as  S/.  per  cent,  could  be  obtained,  &c. ;  that  the 
holders  of  bills  drawn  by  Steele  and  Manton  on  the  London 
house  of  Manton,  Steele  4r  Co.,  should  bg  considered  as  cre- 
ditors/or cash  paid,  but  the  respective  dividends  should  be 
deposited  in  the  Commercial  Bank  until  presentation  of 
protests  of  their  bills  not  having  been  paid,  but,  the  pay- 
ment in  London  being  verified,  those  respective  sums  so 
deposited  should  be  divided  among  the  creditors ;  that,  in 
case  of  the  creditors  being  paid  in  full,  the  liquidation 
should  cease,  and  the  parties  be  at  liberty  to  resume  busi- 
ness, &c.  The  plaintiffs  and  other  creditors  executed  and 
gave  powers  to  A.  Steele,  and  other  persons  named,  to 
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represent  them  ia  and  out  of  court,  &c.  That  afterwards, 
&€•,  to  wit,  &C.,  at  Rio  de  Janeiro  aforesaid,  in  the  empire 
of  the  Brazils  aforesaid,  and  whilst  the  said  A*  Steele  was 
resident  there  as  aforesaid,  and  subject  to  the  laws  of  the 
said  empire,  and  before  the  said  acceptance  by  the  said 
defendant  of  the  said  bill  in  the  said  first  count  mentioned, 
the  said  A.  Steele,  for  and  on  behalf  of  the  said  defendant 
and  himself  the  said  A,  Steele,  by  and  under  the  name, 
style  and  firm  of  Steele  &  Manton,  did  then  agree  to  and 
with  the  said  plaintiff,  and  the  said  other  creditors. of  the 
said  firm  of  Steele  &  Manton,  at  Rio  de  Janeiro  aforesaid, 
according  to  the  said  laws  of  the  said  empire  of  Brazil, 
and  the  said  plaintiffs  and  the  said  other  creditors  did 
then  and  there  mutually  agree  with  each  other  and  with 
the  said  defendant,  and  the  said  A.  Steele,  according  to  the 
.said  last  mentioned  laws,  that  the  liquidation  and  payments 
of  the  said  debts  so  due  to  the  said  plaintiff  and  the  said 
other  creditors  by  the  said  defendant  and  the  said  A.  Steele, 
by  and  under  the  name,  style  and  firm  of  Steele  &  Manton, 
at  Rio  de  Janeiro  aforesaid,  should  thenceforth  com- 
mence and  be  continued  and  conducted,  and  the  said 
agreement  and  deliberation  hereinbefore  mentioned  of  the 
said  plaintiffs  and  the  said  other  creditors  at  Rio  de  Janeiro 
aforesaid  should  in  all  things  be  observed,  performed  and 
executed,  according  to  the  terms  and  provisions  of  the 
same  agreement  and  deliberation,  and  in  manner  thereby 
provided.  That  the  said  firm  of  Steele  &  Manton,  by  the 
said  A*  Steele,  did  then  proceed  to  realise  and  convert  into 
money  the  whole  of  the  said  property,  rights,  estate  and 
effects  of  the  said  firm  of  Steele  &  Manton ;  and  from  thence 
until  the  commencement  of  this  suit  were  and  still  are 
proceeding  with  the  realisation  and  conversion  into  money 
thereof,  for  the  purpose  in  the  said  agreement  mentioned  ; 
and  the  same  hath  always  been  and  is  conducted  by  the 
said  A.  Steele  according  to  the  true  intent  and  meaning  of 
the  said  agreement.  That  defendant  accepted  the  said  bill 
of  exchange  in  the  said  first  count  mentioned  in  London 
yot*  I, — D.  &f.  E  p 
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1848.  aforesaid,  after  the  making  of  the  said  deliberation  and  agree- 
ment hereinbefore  mentioned,  and  that,  at  the  time  when 
defendant  accepted  the  said  bill  of  exchange,  he  was  resident 
in  England,  and  was  wholly  unaware  and  in  ignorance  of 
the  fact  of  the  several  premises  hereinbefore  mentioned  to 
have  taken  place  and  been  performed  at  Rio  de  Janeiro 
aforesaid.  That  all  and  singular  the  proceedings  aforesaid 
at  Rio  de  Janeiro  were  made  and  done  pursuant  to  and 
according  to  the  laws  of  the  empire  of  the  Brazils ;  and 
that,  by  and  according  to  the  force,  form  and  effect  of  the 
said  laws,  the  said  deliberation  and  agreement  and  premises 
aforesaid  were  and  are  a  full  and  absolute  discharge  and 
release  of  the  said  debt  in  respect  of  which  the  said  bill  of 
exchange  was  so  indorsed  as  aforesaid ;  and  the  said  de- 
fendant hath  become,  and  was,  before  the  commencement 
of  this  suit,  absolutely  discharged  from  the  said  cause  of 
action  in  the  said  first  count  mentionedi  and  from  the 
cause  of  action  in  the  said  last  count  as  to  the  said  sum  of 
3691*  68*  9d,,  parcel,  &c.,  and  this  the  defendant  is  ready 
to  verify,  &c. 

Replication,  as  to  the  plea  of  the  defendant  by  him  first 
above  pleaded  as  to  the  first  count  of  the  said  declaration, 
and  also  as  to  the  sum  of  3591*  Ss.  9d.,  parcel  of  the  monies 
in  the  said  second  count  mentioned,  that  the  defendant  of 
his  own  wrong,  and  without  the  cause  by  him  in  his  said 
first  plea  alleged,  broke  his  said  promise  in  the  said  first 
count  of  the  said  declaration,  and  also  his  said  promise  in 
the  said  second  count  in  respect  of  the  said  sum  of  3^9/. 
6s.  9d.f  parcel  of  the  monies  in  the  said  second  count  men- 
tioned,  in  manner  and  form  as  the  plaintiffs  have  above 
thereof  complained. 

Special  demurrer  to  the  replication.  Causes  of  demurrer, 
that  the  replication  is  bad  for  duplicity,  because  it  is  too 
large,  and  puts  in  issue  all  the  several  matters  of  defence 
alleged  by  the  plea,  instead  of  putting  in  issue  some  one 
material  allegation  contained  therein;  and  because  the 
replication  purports  to  deny  the  excuse  set  up  by  the  plea 
for  the  breach  of  the  promises  in  the  first  count,  and  also  in 


Hartlbt 
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the  second  count  as  to  the  said  sum  of  369l*  6$.  9d*  men-        184S. 
tioned  ;  whereas  no  excuse  for  the  breach  of  those  promises 
is  alleged  or  contained  in  the  said  first  plea«  but  the  same     *^  9. 
shews  matters  in  discharge,  which  the  said  replication  im-     MAiiroir, 
properly  puts  in  issue  as  matter  of  excuse ;  and  also  be- 
cause the  said  replication  to  the  said  first  plea  assumes 
that  all  the   material  matters  of  that  plea  are  merely  in 
excuse,  although  those  matters  do  not  as  pleaded  appear, 
nor  are  by  any  matter  alleged  in  the  replication  shewn,  to 
be  merely  matters  in  excuse :  and  also  for  that  the  defendant, 
in  and  by  his  said  first  plea,  has  shewn  and  stated  an  autho- 
rity from  the  plaintiffs  to  break  his  said  promises  in  the 
introductory  part  thereof  mentioned  ;  and  also  for  that  the 
said  replication  is  informal  and  inapplicable,  according  to 
the  established  rule  of  pleadmg,  to  the  matter  of  defence 
contained  in  the  said  first  plea,  so  far  as  the  same  contains 
matter  in  discharge.     And  also  for  that  the  said  replication 
IS  in  other  respects  informal  and  insufiicient,  &c. 
Joinder  in  demurrer. 

Ckasby  for  the  defendants  (0).  The  replication  is  bad^ 
because  the  plea  is  in  discharge,  not  in  excuse :  Sahtr  t. 
Purchell  in  error  (6),  Jones  ▼.  Senior  {c).  Crisp  v.  Griffiih{d), 
A  plea  in  excuse,  in  an  action  on  promises,  is  one  which 
confesses  the  promise  in  point  of  fact,  but  shews  some 
reason  on  account  of  which  it  never  could  have  been 
enforced  4it  law.  A  plea  in  discharge  not  only  confesses 
the  promise  in  point  of  fact,  but  confesses  also  the  legal 
liability  arising  from  it,  and  then  shews  that  by  matter  subse- 
quent the  plaintiff  had  discharged  the  defendant  from  such 
liability.  This  plea  is  of  the  latter  description,  and  affords 
on  general  demurrer  a  sufficient  answer  to  the  action: 

(a)  The  case  was  argued  in  va-  (h)  1  Q.  B.  809;  S.  C.  1  G.  fr 
cation  after  Trinity  Term  this  year      D.  693. 

(Jane  17),  before  Lord  Denman         (c)  4  M.  &  W.  198;  S.  C.  6  D. 
C.  J.,  Patte$on,  William  and  Cole-     P.  C.  701. 
ruig€  Js.  (d)  fi  0.  M.  &  R.  159;  ACS 

Dowl.  P.  C.  762. 
E  E  2 
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Barnes  v.  Hunt  (a).  As  pleaded  to  the  second  count,  it 
sets  up  a  good  release  of  the  debt ;  as  pleaded  to  the  first 
count,  a  good  release  of  the  consideration  for  the  debt. 

W,  J.  Alexander  contrs^.  The  plea  is  a  novel  one ;  but 
it  is  modelled  on  that  in  Jones  v.  Senior  (6).  But  there  it 
is  averred  that  there  was  money  paid  in  satisfaction*  Here 
there  is  no  such  averment;  it  amounts  only  to  an  excuse 
for  nonpayment,  and  is  precisely  within  the  mischief  in- 
tended to  be  cured  by  allowing  the  replication  de  injuria  in 
actions  of  assumpsit:  see  Mr.  Smiih's  note  on  Crogate^s 
case  (c).  The  plea  sets  up  an  agreement,  under  which  the 
plaintiff,  with  other  holders  of  bills  drawn  by  the  Rio  house 
on  the  London  house,  was  to  be  considered  a  creditor  for 
cash  paid,  and  to  be  reimbursed  when  the  debts  of  the 
bouse  were  got  in  at  Rio.  There  is  nothing  in  the  plea  to 
shew  that  any  advantage  at  all  would  result  to  the  plaintiff 
from  this  agreement  being  carried  into  effect ;  all  the  debts 
due  to  the  house  at  Rio  might  turn  out  bad  :  Heming- 
way V.  Hamilton  {d),  Mitchell  v.  Cra^  (e),  Scott  v.  CAn- 
pelow  {/),  Isaac  v.  Farrarig).  If,  therefore,  this  is  an  in- 
sufficient plea  in  discharge,  to  be  good  for  anything,  it  must 
be  a  plea  in  excuse,  and  the  replication  is  good :  Noel  v. 
Rich  (A),  Ctisp  v.  Griffithij).  In  Rej/nolds  v.  Blackbum{k), 
the  plea  more  resembled  a  plea  in  discharge  than  the  pre- 
sent, yet  it  was  held  one  in  excuse  :  Watson  v.  Wilkes  (/)• 
Nor  is  this  replication  bad  on  account  of  the  plei^s  shewing 
any  authority  derived  from  the  plaintiff :  Bowler  v.  Nichol" 
son  (m).  It  shews  an  agreement,  which  is  something  quite 
distinct  from  ''authority,  command,  or  licence:"  JHndai 
C.  J.  in  Salter  v.  Purchell(n). 


(a)  11  East,  451. 

lb)  4M.&W.123;  S.C.6D. 

P.  c.  rot. 

(c)  1  Smith's  Leading  Cases,  59. 

(d)  4M.&W.  115. 

(e)  10  M.  &  W.  367. 

(/)  2  Dowl.  P.  C.  N.  S.  78. 
{g)  1M.&W.C5. 
(A)  S  C.  M.  &  R.  360, 


(i)  2  C.  M.  &R.  159. 

Ik)  6  D.  P.  C.  19. 

(/)  5B.  &Ad.  237;  S.C.6}i. 
&  M.  752. 

(iii)12A.&£.341;  &C.4P.& 
D.  16. 

(fi)  1  Q.  B.  219;  S.C.  1  G.& 
D.  682. 
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Cleasby,  in  reply,  cited  Boothby  v.  Sweden  (a),  Good  v.  1843. 
Ch€€ieman{]b\  Taifocky.  Smith  {c),  and  Garrard  v.  fVool^ 
ner{d).  The  effect  of  the  plea  is  to  set  up  an  arrangement 
between  the  original  parties,  after  the  right  of  action  had 
become  vested  in  the  plaintiffs,  which  took  away  that  right 
of  action ;  it  is  therefore  in  discharge,  and  good,  at  all  events, 
on  general  demurrer. 

Ctir.  adv.  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — This  was  an  action  by  the  indorsees  against  the 
acceptor  of  a  bill  of  exchange,  and  on  an  account  stated. 
The  plea  states  that  the  defendant  and  one  J»  Steele 
carried  on  business  in  London  and  at  Rio  de  Janeiro ;  at 
the  former  place  under  the  firm  of  Manton,  Steele  &  Co., 
at  the  latter  under  the  firm  of  Steele  8c  Manton ;  that  Steele 
&  Manton  drew  the  bill  in  question  on  Manton,  Steele  & 
Co.,  payable  to  their  own  order,  and  indorsed  it  to  the 
plaintiffs  for  a  bona  fide  debt,  the  subject  matter  of  the 
account  stated.  That  afterwards,  and  before  the  bill  was 
accepted,  Steele  &  Manton  stopped  payment,  and  made  an 
arrangement  with  their  creditors,  plaintiffs  being  parties  to 
it,  the  effect  of  which,  according  to  the  law  at  Rio  de 
Janeiro,  was,  that  Steele  ii  Manton  were  fully  and  absolutely 
discharged  and  released  from  the  debt  for  which  the  bill 
was  indorsed  to  the  plaintiffs;  and  that  the  defendant 
accepted  the  bill  after  such  discharge  and  release,  and  in 
ignorance  of  it.  The  plea  also  states  that  part  of  the 
arrangement  was>  that  the  holders  of  bills  drawn  by  Sleek 
&  Manton  upon  the  London  house  of  Manton,  Steele  &  Co., 
ahould  be  considered  as  creditors  for  cash  paid,  but  the 
respective  dividends  should  be  deposited  in  the  Com- 
mercial Bank  until  presentation  of  the  protests  of  their 
bills  not  having  been  paid ;  but,  the  payment  in  London 
being  verified,  those  respective  sums  so  deposited  should 

(a)  8  Gamp.  174.  (c)  6  Bing.  SS9. 

(6)  S  B.  &  Ad.  398.  (d)  8  Bing.  958. 
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be  divided  amongst  the  creditors.    The  plaintiffs  replied 
de  injurifty  to  which  the  defendant  demnrred  specially. 

This  plea,  so  far  as  regards  the  account  stated,  is  plainly 
in  discharge,  not  in  excuse,  and  therefore  the  replication  is 
to  that  extent  bad.  We  think  also  that  as  regards  the 
count  on  the  bill,  the  plea  shews  matter  of  discharge  and 
release ;  either  that  the  acceptance  was  never  bindiugi  or, 
if  binding,  that  it  was  released  by  the  plaintiffs  themselves ; 
and  we  therefore  hold  that  the  replication,  even  if  divisible, 
is  bad,  according  to  the  recent  cases,  which  it  is  not 
necessary  here  to  enumerate. 

But  the  plaintiffs,  contend  that  the  plea  itself  is  bad. 
If  it  is  treated  as  setting  up  a  release  of  the  drawees 
before  the  bill  was  accepted,  then  the  case  of  Drage  v. 
Netter  (a)  is  an  authority  to  shew  that  it  is  bad,  because  it 
was  made  before  the  defendant  was  chargeable,  even  before 
acceptance. 

Again,  if  the  plea  be  treated  as  setting  up  a  release  of 
the  drawers,  it  is  difficult  to  see  how  it  can  operate  to  dis- 
charge the  drawees.  It  is  true  that  the  house  at  Rio  and 
in  London  consisted  of  the  same  persons ;  still  it  is  very 
possible  that  they  may  have  had  different  sets  of  creditors, 
and  that  though  the  house  at  Rio  had  stopped  payment,  the 
bouse  in  London  may  have  been  perfectly  solvent.  The 
bill  may  have  been  drawn  for  a  good  and  valuable  con* 
sideration,  and  it  may  have  been  very  proper  that  it  should 
be  accepted,  although  the  plaintiffs  had  agreed  that  in  the 
event  of  their  not  being  paid  by  the  drawees  they  would 
accept  a  composition  from  the  drawers,  and  had  executed 
an  instrument  by  which  they  discharged  them.  Indeed, 
from  the  clause  in  the  agreement  which  is  above  set  out,  it 
18  plain  that  the  parties  to  that  agreement  contemplated 
that  some  bills  which  had  been  drawn  by  the  one  house  on 
the  other  might  be  accepted  and  paid ;  and  in  that  event 
the  holders  were  to  have  the  full  benefit  of  such  payment 
and  not  to  bring  the  amount  into  hotchpot.  In  other 
words,  it  is  plain  that  the  creditors  at  Rio  did  not  intend 
(a)  1  Ld.  Raym.  05. 
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to  discharge  the  Loudon  house,  if  it  should  so  happen  that        1843. 

any  of  them  had  the  security  of  that  house  for  their  debts. 

The  plea  therefore  does  not  shew  that  the  defendant  as 

acceptor,  if  the  acceptance  had  been  already  made  before 

the  agreement  was  entered  into  at  Rio,  would  have  been 

discharged,  either  by  the  law  at  Rio,  or  by  the  terms  of 

the  agreement ;  much  less  does  it  shew  any  thing  which 

discharged  the  drawees  from  accepting  the  bill,  or  released 

them  from  paying  it,  if  they  did   accept  it.     For  these 

reasons  we  are  of  opinion  that  the  plea  is  bad  as  an  answer 

to  the  first  count,  and  that  the  defendant,  having  accepted 

the  bill,  is  bound  by  that  acceptance,  notwithstanding  what 

is  stated  to  have  taken  place  at  Rio.     As  regards  the 

account  stated,  the  plea  would  probably  be  good,  if  it  had 

been  pleaded  to  that  count  only ;  but,  as  it  is  pleaded  to 

both  counts,  and  is  bad  as  to  one,  it  is  according  to  the 

universal  rule  bad  as  to  both,  and  our  judgment  must  be 

for  the  plaintiflPs. 

Judgment  for  plaintiffs. 


BosANQUBT  and  others  v.  Woodvord  and  others. 

This  was  an  issue  directed  by  the  Court  of  Queen's  H"^«'*^®L 

.  (^^0.  4,  c.  46| 

Bench  in  Trinity  Term,  1842,  in  consequence  of  a  rule  which  by  8.5 

requires  that 
copies  of  the  annual  accooots  of  banking  companies  within  the  act  ahtll  be  verified  by 
the  oath  of  the  pablic  officer,  taken  before  any  justice  of  the  peace,  and  in  schedule  A. 
contains  a  form  of  such  affidavit,  ending,  **  sworn  before  me,  juttiet  of  the  peace  in  and 
for  the  und  county :''  Held,  that  a  return,  which  appeared  on  the  fisce  of  it  to  be  verified 
^  before  J.  L/'  without  adding  that  he  was  a  justice  of  the  peace,  was  receivable  in 
evidence,  it  being  shewn  that  J.  L.  was  in  fact  a  justice. 

The  act  requires,  by  section  6,  that  such  return  shall  be  delivered  to  the  Commissioners 
of  Stamps  everjr  year,  <*  between  the  28th  February  and  the  25th  March :"  Held,  not 
neoessaiy,  in  oraer  to  make  the  copy  of  such  return  admissible  in  evidence  under  sec- 
tion 6,  that  it  should  be  shewn  on  the  face  of  such  copy  or  otherwise  that  the  return 
had  been  delivered  at  the  Stamp  Office  within  the  specified  time. 

In  an  ittue  directed  between  the  partners  of  a  banking  company  and  certain  defendants^ 
to  try  whether  the  said  defendants,  as  partners  in  a  certain  joint  stock  company,  were 
indebted  to  the  banking  company :  Held,  that  it  was  no  defence  to  shew  that  some  of 
the  defendants  were  also  oartners  in  the  banking  company,  as  the  issue  was  directed  to 
ascertain  the  fact  of  the  defendants  being  indebted,  and  was  not  to  be  determined,  like 
an  tiUim,  by  the  legal  rights  of  the  parties. 
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1843.        obtained  in  the  cause  of  Bosanquet  and  others  v.  Graham. 

J^^"*^      The  following  was  the  form  of  the  issue. 

V.  "  Bosanquet  and  others  v.  Graham,    Upon  reading  the 

Woodford.  ,.y|g  majg^  j^^.  it  is  ordered  that  an  issue  be  tried,  in  which 
issue  the  plaintiffs  in  this  action  shall  be  plaintiffs  and  the 
said  James  Woodford^  Ruth  Lacey,  George  King  Whit* 
march,  Henry  Hills,  James  Young,  Jeremiah  Blake,  and 
Thomas  Greaves,  shall  be  defendants;  such  issue  to  be 
tried  at  the  next  assizes  to  be  holden  for  the  county  of 
Wilts ;  and  that  such  issue  shall  be  for  the  purpose  of  trying 
whether  as  regards  the  said  J.  W.,  R.  L.,  6.  K.  W.,  H* 
H.,  J.  Y.,  J.  B.,  and  T.  G.,  or  any  of  them,  any  company 
or  partnership  called  the  Southern  District  Banking  Com* 
pany  was  ever  constituted ;  if  so,  whether  the  said  defend- 
ants, or  any  of  them,  were  partners  in  the  said  company; 
if  they  were,  whether  as  such  they  are  indebted  to  the 
London  and  Westminster  Bank  in  any  and  what  sum,  and 
that  all  costs  shall  abide  the  event  of  the  said  issue  in  the 
same  way  as  if  the  said  issue  was  an  action  of  tort.  And 
it  is  further  ordered  that  if  the  plaintiffs  in  the  said  issue 
succeed,  judgment  shall  be  given  for  them  on  scire  facias ; 
and  that  all  proceedings  on  scire  facias  be  stayed  in  respect 
of  any  defendant  that  succeeds ;  and  in  the  event  of  any 
difference  arising  respecting  the  said  issue,  then  that  the 
same  be  settled  by  a  judge  at  chambers ;  and  that  the  rule 
made  in  this  cause  on  Saturday,  the  15th  of  January,  in 
Hilary  Term  last  past,  be  enlarged  until  the  said  issue  be 
determined.** 

The  case  was  tried  before  Cresswell  J.  at  the  Wiltshire 
Summer  Assizes,  1842.  The  plaintiffs  were  the  partners 
of  the  London  and  Westminster  Bank.  Id  order  to  prove 
that  the  defendants  were  members  of  the  Southern  District 
Banking  Company,  {which  was  a  joint  stock  company  with^ 
in  the  regulations  of  7  Geo.  4,  c.  46,)  they  gave  in  evi* 
dence  three  several  accounts  or  returns,  containing  the 
names  and  places  of  abode  of  the  members  of  the  company, 
made  out  and  delivered  to  the  Commissioners  of  Stamps 
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under  the  4tb^  5th  and  6tb  sections  of  that  act^  which  are        1848. 
as  follows  : —  ^^^ 

BOSAKQUET 

*'  4.  And  be  it  enacted,  that  before  any  such  corporation  v. 

or  copartnership  exceeding  the  number  of  six  persons,  in  Woodfobd. 
England,  shall  begin  to  issue  any  bills  or  notes,  or  borro\f, 
owe  or  take  up  any  money  on  their  bills  or  notes,  an  ac- 
count or  return  shall  be  made  out  according  to  the  form 
contained  in  the  schedule  marked  (A.)  to  this  act  annexed, 
wherein  shall  be  set  forth  the  true  names,  title  or  firm  of 
such  intended  or  existing  corporation  or  copartnership,  and 
also  the  names  and  places  of  abode  of  all  the  members  of 
such  corporation,  or  of  all  the  partners  concerned  or  en- 
gaged in  such  copartnership,  as  the  same  respectively  shall 
appear  on  the  books  of  such  corporation  or  copartnership, 
and  the  name  or  firm  of  every  bank  or  banks  established 
or  to  be  established  by  such  corporation  or  copartnership^ 
and  also  the  names  and  places  of  abode  of  two  or  more 
persons,  being  members  of  such  corporation  or  copartner- 
ship, and  being  resident  in  England,  who  shall  have  been 
appointed  public  officers  of  such  corporation  or  copart- 
nership, together  with  the  title  of  office  or  other  descrip- 
tion of  every  such  public  officer  repectively,  in  the  name 
of  any  one  of  whom  such  corporation  shall  sue  and  be 
sued  as  hereinafter  provided,  and  also  the  name  of  every 
town  and  place  where  any  of  the  bills  or  notes  of  such 
corporation  or  copartnership  shall  be  issued  by  any  such 
corporation,  or  by  their  agent  or  agents ;  and  every  such 
amount  (a)  or  return  shall  be  delivered  to  the  Commissioners 
of  Stamps  at  the  Stamp  Office  in  London,  who  shall  cause 
the  same  to  be  filed  and  kept  in  the  said  Stamp  Office,  and 
an  entry  and  registry  thereof  to  be  made  in  a  book  or  books 
to  be  there  kept  for  that  purpose  by  some  person  or  per- 
sons to  be  appointed  by  the  said  Commissioners  in  that 
behalf,  and  which  book  or  books  any  person  or  persons 
shall  from  time  to  time  have  liberty  to  search  and  inspect 
en  payment  of  the  sum  of  one  shilling  for  every  search. 

(a)  Sic; 
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'^  5.  And  be  it  further  enacted,  that  such  account  or  re- 
turn shall  be  made  out  by  the  secretary  or  other  person, 
being  one  of  the  public  officers  appointed  as  aforesaid,  and 
thaU  be  verified  by  the  oath  of  such  secretary  or  other  public 
officer,  taken  before  any  justice  of  the  peace,  and  which 
oath  any  justice  of  the  peace  is  hereby  authorised  and 
empowered  to  administer ;  and  that  such  account  or  re- 
turn shall,  between  the  ^Sth  February  and  25th  of  March 
in  every  year  after  such  corporation  or  copartnership  shall 
be  formed,  be  in  like  manner  delivered  by  such  secretary 
or  other  public  officer  as  aforesaid  to  the  Commissioners 
of  Stamps,  to  be  filed  and  kept  in  the  manner  and  for  the 
purposes  as  hereinbefore  mentioned. 

'*  6.  And  be  it  further  enacted,  that  a  copy  of  any  such 
account  or  return  so  filed  or  kept  and  registered  at  the 
Stamp  Office  as  by  this  act  is  directed,  and  which  copy  shall 
be  certified  to  be  a  true  copy  under  the  hand  or  hands  of 
one  or  more  of  the  Commissioners  of  Stamps  for  the  time 
being,  upon  proof  made  that  such  certificate  has  been 
signed  with  the  handwriting  of  the  person  or  persons 
making  the  same,  and  whom  it  shall  not  be  necessary  to 
prove  to  be  a  Commissioner  or  Comoiissioners,  shall  in 
all  proceedings,  civil  or  criminal,  and  in  all  cases  what- 
soever, be  received  as  proof  of  the  appointment  and 
•authority  of  the  public  officers  named  in  such  account  or 
return,  and  also  of  the  fact  that  all  persons  named  therein 
as  members  of  such  corporation  or  copartnership  were 
members  thereof  at  the  date  of  such  account  or  retam.*' 

The  form  of  the  return  is  given  in  schedule  (A.)  of  the 
act,  and  a  form  of  affidavit  annexed,  ^*  A.  B.,  secretary, 
(or  other  officer,  &c.)  of  the  above  corporation  or  copartner^ 
ship,  maketh  oath  and  saith,  that  the  above  doth  contain 
the  name,  style  and  firm  of  the  above  corporation  or  copart- 
nership, and  the  names  and  places  of  abode  of  the  several 
members  thereof,"  &c.  **  Sworn  before  me  the  {4ate)  at 
,  in  the  county  of  ,  C*  D.,  justice  of  peace  in 

and  for  the  said  county." 


WOODVO&D. 
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The  folbwiDg  objections  were  made  to  these  retarns :  1843. 

1.  That  it  did  not  appear  on  the  face  of  either  of  them,  b^^,^^„ 
nor  was  any  evidence  given,  that  they  were  delivered  at  ^^  v. 
the  Stamp  Office  within  the  time  prescribed  by  the  act 
(between  the  88th  Feforuaiy  and  d3th  March  in  each  year,) 
the  only  dates  being  those  of  the  affidavits  annexed  (under 
schedule  (A.))  neither  of  which  appeared  to  be  between 
the  esth  February  and  85th  March. 

8.  As  to  two  of  the  returns,  that  the  affidavit  shewed 
them  to  have  been  sworn  before  "Joseph  Lomer!*  without 
any  addition  of  **  justice  of  the  peace/'  so  that  it  did  not 
appear  by  the  jurat  that  these  returns  were  sworn  to  before 
a  person  having  authority  to  administer  the  oath. 

The  learned  judge  overruled  both  objections,  allowing 
evidence  to  be  given  that  Joseph  homer  was  in  fact  a  justice 
of  peace  at  the  date  of  the  affidavit. 

It  was  proved  at  the  trial  that  two  of  the  defendants 
{Gftaves  and  Youn^  were  partners  or  shareholders  in  the 
London  and  Westminster  Bank  (which  is  not  a  joint  stock 
bank  trading  under  the  7  Geo.  4,  c.  46.)  It  was  contended 
for  the  defendants,  that  the  plaintiffs  must  fiiil  on  this  evi* 
dence,  the  terms  of  the  last  issue  being  **  whether  the 
defendants,  as  partners  in  the  Southern  District  Banking 
Company,  were  indebted  to  the  London  and  Westminster 
Bank.'' 

The  learned  judge  overruled  this  objection  also. 

Verdict  for  plaintiffs. 

In  the  following  term  JBoinpas,  Serjt.  obtained  a  rule  to 
shew  cause  why  the  verdict  should  not  be  entered  for  the 
defendants ;  or  for  a  new  trial,  on  account  of  the  reception 
of  illegal  evidence. 

Sir  W.  W.  FoUett  S.  G.,  Erie  and  Butt  shewed  cause(a). 

(a)  The  case  was  ai]gued  m     J.,  Fattescmf  WUIkms  and  Cole- 
Michaelmas  Term  last,  (Nov.  8     ridge,  Js, 
and  SO,)  before  Lord  Deasum  C. 
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Bompas,  Serjt.,  Crowder  and  Ogle,  contri,     !•  The  ac- 
couot  or  return  is  only  evidence  of  the  partnership,  by  sec- 
o.  tion  6,  at  the  period  of  its  own  date,  and  therefore  it  is  es* 

sential  that  it  should  appear  when  it  was  filed  at  the  Stamp 
Office.  No  account  is  so  receivable  except  one, "  filed  or 
kept  and  registered  at  the  SCamp  Office,  as  by  tkU  ad  is  dir 
rededf*  that  is  to  say,  between  certain  days  in  every  year. 
The  provision  then  cannot  be  regarded  as  merely  directory. 
Nor  is  it  any  sufficient  answer  to  say  that,  by  section  18,  a 
copartnership  neglecting  to  send  returns  is  liable  to  forfeit 
500/.  That  is  a  provision  for  the  protection  of  the  public, 
and  in  no  way  touches  the  question  of  the  validity  of  the 
returns  for  the  purpose  of  evidence  :  Ex  parte  Prescati 
in  re  Phillips{a\  Hanvood  v.  Law{b).  The  return  to 
which  the  name  of  ''  Lomer^  was  attached  was  also  inad- 
missible, from  the  jurat  not  shewing  the  jurisdiction  of 
Lomer  to  take  the  affidavit.  ''Where  a  special  statutory 
power  is  exercised,  the  party  who  acts  must  take  care  to 
bring  himself  within  the  terms  of  the  statute.  Whether  the 
order  be  made  by  the  Lord  Chancellor  or  by  a  justice  of 
peace,  the  facts  which  gave  the  authority  must  be  stated ;'' 
Coleridge  J.,  in  Christie  v.  Utiwi$i(c). 

8.  As  to  the  other  point  (J).  Undoubtedly  the  principle 
of  Bosa9iquet  v.  Wray{e)  would  apply,  if  this  was  an  action. 
And  the  very  terms  of  the  issue,  whether  the  defendants 
were  indebted  to  the  London  and  Westminster  Bank  as 
partners  in  the  Southern  District  Banking  Company,  shew 
that  the  objection  may  be  equally  taken  on  the  trial  of  it  (/). 

Cur.  adv.  vult 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 

(a)  1  Mont  &  Chit.  6  J 1.  who  shewed  cause  rderred  to  stat 

(6)  7  M.  &  W.  20S.  1  &  8  Viet.  c.  96. 

(c)  11  Ad.  &  E.  373  ;S.C.S  P.  (e)  6  Taunt.  597. 

&  D.  204.  {/)  Be  Taitet  v.  Sham,  1  B.&  AM. 

(4)  On  this  point  tl^e  coonsd  '664. 
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Court  as  follows ; — ^This  was  an  applicatioD  to  enter  a  ver«       1843. 
diet  for  the  defendants,  or  for  a  new  trial.     We  shall  con-    J^^"*^ 
tider  the  latter  branch  of  the  application  first.  v. 

It  arises  out  of  the  trial  of  certain  issues  directed  by  this  Woodford. 
Court;  of  which  the  first  was,  whether,  as  regards  the  de« 
fendants  or  any  of  them,  a  certain  company,  called  the 
Southern  District  Banking  Company,  was  ever  constituted; 
and  if  so,  secondly,  whether  as  regards  the  London  and 
Westminster  Bank  (the  plaintiffs)  the  defendants  were 
partners  in  the  said  Southern  District  Banking  Company, 
and,  if  so,  thirdly,  whether  they  are  indebted  to  the  plain- 
tiffs. And  the  motion  is  made  in  consequence  of  the  ad- 
mission of  certain  evidence  to  prove  the  affirmative  of  the 
second  issue.  That  evidence  was  the  return  of  share- 
holders. See.  to  the  Stamp  Office,  in  pursuance  of  the  7 
Geo.  4,  c.  46,  by  the  Southern  District  Banking  Company. 
And  the  question  is,  whether  these  returns  were  made  in 
conformity  to  the  provisions  of  that  act,  or  are  inadmissible 
by  reason  of  their  alleged  deviation  therefrom.  And  this 
of  course  leads  us  to  the  consideration  of  the  sections  of 
the  act  on  which  this  question  depends.  We  would  pre- 
mise, however,  that  as  to  three  (the  number  received  in 
evidence,  according  to  the  learned  judge's  notes),  the  main 
objection  prevails.  As  to  two,  there  was  the  additional  ob- 
jection, that  the  person  before  whom  they  purported  to 
have  been  sworn  did  not  describe  himself  in  the  jurat  as 
such  person  as  is  required  by  the  act  to  administer  the 
oath. 

We  think,  however,  that  the  substance  of  the  transaction 
is,  that  the  party  verifying  the  return  should  be  in  fact  duly 
sworn,  and  that,  therefore,  if  the  party  who  administered 
the  oath  really  had  jurisdiction,  those  two  returns  (so  far 
as  this  objection  is  concerned)  were  properly  received. 

The  principal  object  of  the  act  in  question  was  to  ex- 
tend the  power  of  corporations  and  copartnerships  under 
certain  restrictions  in  carrying  on  the  business  of  bankers. 
Before  any  such  corporation  pr  company  shall  avail  them- 
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1843.        selves  of  the  benefit  of  the  act^  they  are  required  to  make 
^^^"'''^^      a  retorn  in  the  form  of  Schedule  A.,  annexed  to  the  act, 
«:  wherein,  amongst  other  particulars  therein  mentioned,  are 

WooDpoRD.  ^^  |,g  contained  the  names  and  places  of  abode  of  all  the 
members  of  such  corporation  or  copartnership,  or  of  all 
the  partners  concerned  or  engaged  in  such  copartnership,  as 
the  same  respectively  shall  appear  on  the  books  of  such  cor- 
poration  or  copartnership.  It  is  then  provided  (by  sect.  4) 
that  the  amount(a)  or  return  shall  be  delivered  to  the  com* 
missioners  of  stamps,  and  shall  be  filed,  and  ''an  entry  and 
registry  thereof  made  in  a  book,  to  be  open  to  public  in- 
spection on  payment  of  Is. 

It  may  be  observed,  in  passing,  that  the  object  of  this 
(the  4th  and  principal)  section  obviously  is  to  protect  the 
public,  and  to  facilitate  a  remedy  against  all  persons  com- 
posing such  corporation  or  partnership  as  is  therein  de- 
scribed. It  is  obvious  also  that  no  time  for  making  this  re- 
turn is  specified,  except  only  that  it  shall  be  done  before 
the  corporation  or  partnership  shall  have  the  benefit  of  the 
act 

Then  follows  the  5th  section,  on  which  the  question 
arises;  and  it  is  thereby  enacted,  that  such  account  or  re- 
turn shall  be  certified,  on  oath,  before  any  justice  of  the 
peace,  by  one  of  the  public  officers  of  the  corporation  or 
copartnership;  and  that  such  account  or  return  shall,  be* 
tween  the  Wth  day  of  February  and  the  9,5th  day  of  March 
in  every  year,  in  like  manner  be  delivered  by  such  officer  as 
aforesaid  to  the  Commissioners  of  Stamps,  to  be  filed,  ftc. 
as  aforesaid.  And,  by  section  6,  a  copy  of  such  account 
or  return,  certified  by  one  or  more  Commissioner  or  Com- 
missioners of  Stamps  in  the  manner  specified  shall  be  ad- 
missible in  evidence  in  proof  (amongst  other  things)  "  that 
all  the  persons  named  therein  as  members  of  such  corpo- 
ration or  copartnership  were  members  thereof  at  the  date 
of  such  account  or  return,**  And  the  objection  founded,  as 
already  observed,  upon  the  6th  section,  is,  that  such  ac- 

(a)  Sic. 
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count  or  return  is  not  shewn  to  have  been  made  within  the        1843. 
prescribed  period  (between  the  28th  February  and  25th  of      '^-^-'^ 
March )y  there  being  no  date  in  any  of  the  three^  except  of  ik 

the  day  when  the  oath  was  administered  to  the  officer  veri-    Woodford. 
fying  his  return;  and  in  each  case  that  date  is  not  within 
that  period. 

The  objection  therefore  is  certainly  founded  in  fact;  but 
whether  it  ought  to  have  excluded  all  these  returns  is  the 
question.  Now  the  substance  of  the  transaction  is  the  re* 
turn,  by  the  officer  of  the  corporation  or  co-partnership,  of  the 
names  of  their  respective  members.  That  return  is  the  opera- 
tive and  binding  thing.  The  Commissioners  of  Stamps  have 
no  power  of  altering  such  return^  or  means  for  the  purpose. 
The  office  of  stamps  is  a  mere  deposit,  where  the  return, 
as  it  came,  is  directed  to  remain,  without  the  possibility  of 
variation.  The  date  of  the  account  or  return  is  the  material 
point  of  time.  That  is  to  fix  who  are,  and  who  are  not, 
members.  No  other  date  for  any  material  thing  to  be  done 
is  anywhere  alluded  to ;  and,  whenever  it  may  be  returned 
to  the  Stamp  Office,  the  only  material  date,  (as  section  6 
declares))  is  that  when  the  account  or  return  is  made, 
which  is  when  the  officer  verifies  it,  and  can  be  no  other. 
We  do  not  therefore  think  that  the  Commissioners  of 
Stamps,  (who  are  merely  passive  in  the  transaction,  and 
have  no  authority  to  interfere  as  to  the  time  or  manner  of 
making  them),  not  having  been  shewn  to  have  received  the 
returns  within  the  specified  time,  ought  in  effect  to  invali- 
*  date  them,  but  that  the  clause  in  question  ought  to  be  con- 
sidered as  directory  only.  Seeing,  therefore,  that  they 
were  intended,  as  has  been  already  observed,  to  operate 
solely  for  the  information  and  benefit  of  the  public,  and  to 
bind  the  corporation  or  company  or  co-partnership,  we  are 
of  opinion  that  they  were  properly  received  in  evidence. 

The  other  object  of  the  motion,  to  enter  a  verdict  for  the 
defendants,  is  attended  with  less  difficulty,  and  is  more 
easily  disposed  of.  We  do  not  rely  on  a  preliminary  ob- 
jection, that  no  leave  appears  by  the  notes  of  the  learned 
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judge  to  have  been  reserved  for  the  defendants.  This 
part  of  the  motion  proceeded  upon  the  ground  that,  be- 
Tr  *'  cause  certain  individuals  are  members  of  each  of  the  con- 
WooDFOBD.  (ending  companies,  therefore  no  action  can  be  maintained 
by  the  one  against  the  other.  And  in  support  of  this  pro- 
position the  case  of  Bosanquet  and  others  v.  Wray{a),  and 
other  authorities  to  the  like  effect,  were  cited.  But  this  is 
not  such  an  action.  It  is  an  issue  directed  by  this  Court 
to  ascertain  certain  facts  with  a  view  to  ulterior  proceed* 
ings.  And  there  is  no  reason  why  it  may  not  for  such 
purpose  vary  the  legal  position  and  rights  of  the  parties,  as 
in  issues  directed  by  the  Court  of  Chancery  is  constantly 
done.  In  such  case,  nothing  is  more  usual  than  that  a 
special  direction  should  be  given  not  to  set  up  partnership 
or  bankruptcy,  or  that  a  witness  wholly  incompetent  in 
point  of  law  should  be  examined  upon  the  trial.  And,  in 
the  present  instance,  the  third  issue  is  expressly  directed  to 
try  whether  the  Southern  District  Banking  Company  (the 
defendants)  are  indebted  to  the  plaintiffs.  Upon  such  trial 
it  is  no  answer  to  say  (supposing  that  with  truth  it  may  be 
said)  that  the  plaintiff's  could  not  sue  the  defendants  for 
any  debt.     That  is  not  the  nature  of  the  inquiry. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the 
rule  must  be  discharged. 

Rule  discharged. 
(a)  6  Taunt.  597. 
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Doe  d.  Har'^ridge  v»  Gilbert.  Tuetday, 

Dec.  5. 

Special  casei  stating  as  follows: — In  August,  1788,  A  marriage 

James  Foster  was  married  to  Catherine  Clifford,  and  in  J^hj^j  certain 

contemplation  of  marriage  a  settlement  was  made  of  the  1^°^  ^^  ^on- 

,       ,  ,  .  veyed  to  the 

property  which  is  the  subject  of  this  action.  husband  for 

By  indentures  of  lease  and  release,  bearing  date  respcc-  llf^'^^ffg^oJ! 

lively  the  22d  and  2dd  of  August,    1788,   the  property  life,  remainder 

sought  to  be  recovered  in  this  action  was  conveyed  to  trus-  Jjf thcmarriale 

tees  to  the  use  of  James  Foster  and  his  heirs,  until  the  as  tenants  in 

marriage,  remainder  to  the  use  of  James  Foster  and  his  ^^w  contained 

assigns  for  life,  remainder  to  the  trustees  to  preserve  con-  *.powertothe 
.  ..  ,^.1  ^r..»  ^^*^«>  *"  ^he 

tmgent  remainders  ;  and  after  the  decease  of  the  said  James  event  of  her 

Foster,  to  the  use  of  Cathenue  Clifford,  his  intended  wife,  ^^^^^^^  ^^ 

and  her  assigns  for  her  life ;  and  after  the  death  of  the  lease  by  in- 

8'urvivor,  to  the  use  of  all  and  every  the  children  of  James  her  hand  anY 

Foster  and  Catherine  Clifford,  to  be  equally  divided  between  s«al  <or  any 

them  (if  more  than  one)  share  and  share  alike,  as  tenants  ceeding2i 

in  common,  and  not  as  joint  tenants,  and  of  the  several  y^^^ "'  P^^ 

•  •       I    •         ^    ■       .     .*  i.    „         1  .    session, so  that 

and  respective  heirs  of  the  bodies  of  all  and  every  such  thebestannaal 

children  rent  should  be 

reserved,  and 
In  this  settlement  was  contained  the  following  proviso  :  that  none  of 

Provided  always,  and  it  is  hereby  declared  and  agreed  by  ghoufd'be^dis- 

and  between  all  the  said  parties  to  these  presents  that  it  punishable  of 

shall  and  may  be  lawful  to  and  for  the  said  James  Foster,  express  wor£ 

at  any  time  or  times  during  his  life,  and  after  his  decease  '°  be  therein 

^    /»•         1  •    •  contamed,and 

to  or  for  the  said  Catherine  Clifford,  his  intended  wife,  at  so  as  in  every 

any  time  or  times  during  her  life,  by  indenture  under  his  (^/Jes  there 
or  her  respective  hand  and  seal,  to  demise  or  lease  the  said  should  be  con- 
messuages  or  tenements,  land,  hereditaments  and  premises  of  re-entry^fo^ 

non-payment 
of  rent,  and  that  the  lessees  should  seal  and  deliver  a  counterpart  thereof. 

The  wife  survived  her  husband,  and  married  the  defendant,  and  after  tne  marriage 
demised  to  him  by  indenture  under  her  hand  and  seal,  at  a  rent  assumed  to  be  the  best 
annual  rent,  the  property  comprised  in  the  settlement,  to  hold  for  fourteen  years  from 
the  14th  of  October,  18S4,  if  the  lessee  should  so  long  live,  and  a  counterpart  was 
executed  by  the  defendant. 

Held,  that  this  was  not  a  valid  execution  of  the  power  as  against  the  tenants  in  tail 
in  remainder,  because  a  power  coupled  with  an  interest  requires  a  bargain  between 
independent  persons. 

VOL.  I. — D.  M.  P  F 
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hereby  granted  and  released,  or  intended  so  to  be,  or  any 
of  thenii  or  any  part  thereof,  to  any  person  or  persons  for 
any  term  or  number  of  years  n.ot  exceeding  twenty-one 
years  in  possession^  and  not  in  reversion,  remainder  or  ez- 
Gilbert,  pectancy,  so  as  upon  every  such  lease  there  may  be  reserved 
and  made  payable  during  the  continuance  thereof  the  most 
and  best  improved  yearly  rent  that  can  be  reasonably  had 
or  obtained  for  the  same,  without  taking  any  sum  or  sums 
of  money  or  other  thing  by  way  of  fine  or  income  for  or  in 
respect  of  such  lease  or  leases,  and  so  as  none  of  the  lessees 
be  made  dispunishable  of  waste  by  any  express  words  to 
be  therein  contained,  and  so  as  in  every  of  the  said  leases 
there  be  contained  a  clause  of  re-entry  for  non-payment  of 
the  rent  or  rents  to  be  thereby  respectively  reserved ;  and 
so  as  the  lessee  or  lessees,  to  whom  such  lease  or  leases 
shall  be  made,  do  seal  and  deliver  a  counterpart  or  coun- 
terparts thereof,  any  thing  herein  contained  to  the  contrary 
thereof  in  anywise  notwithstanding. 

The  marriage  took'  place  on  the  26th  of  August,  1788| 
Jamei  Foster  died  in  1811,  and  his  wife  died  in  October, 
1841,  and  there  was  issue  of  the  marriage  two  sons  and 
four  daughters. 

The  lessors  of  the  plaintiff  were  the  children,  or  the 
legal  representatives  of  the  children  of  this  marriage,  and 
the  plaintiff  was  entitled  to  recover  in  this  action  if.no  valid 
lease  was  executed  by  the  widow. 

In  August,  1812,  the  widow  of  James  Foster  married 
Thomas  Gilbert^  and  on  the  18th  April,  1835,  executed  an 
instrument  which  contained  a  demise  of  the  property  sought 
to  be  recovered  in  this  action  to  her  husband,  Thomas  GiU 
bert,  for  fourteen  years,  from  the  11th  of  October,  1834,  (if 
the  lessee  should  so  long  live,)  at  the  yearly  rent  of  64/., 
payable  half  yearly  on  the  6th  of  April  and  the  11th  of 
October.  A  counterpart  of  this  instrument  was  executed 
by  Thomas  Gilbert.  The  validity  of  this  instrument  as  a 
lease  under  the  power  contained  in  the  marriage  settle- 
ment is  disputed  by  the  lessors  of  the  plaintiff;  but  it  has 
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been  agreed  that  they  shall  not  make  any  objection  to  its 
validity  on  account  of  the  rent  reserved. 

If  the  Court  shall  be  of  opinion  that  it  was  not  a  valid 
execution  of  the  power  contained  in  the  indenture  of  the 
23d  of  August,  1788,  judgment  is  to  be  entered  for  the 
plaintiff  by  confession  ;  if  they  are  of  opinion  that  it  was  a 
valid  execution  of  the  said  power,  judgment  is  to  be  entered 
for  the  defendant  by  nolle  prosequi. 

.  The  case  was  argued  in  Trinity  Term  last  (a),  by  Thesiger 
for.  the  lessors  of  the  plaintiff,  and  by  Piatt  for  the  de-> 
fendant;  but  the  nature  of  the  arguments  used  and  the 
authorities  cited  appears  so  fully  from  the  judgment  of  the 
Court,  that  it  is  not  thought  necessary  to  report  them  at 
length. 

Cur.  adv.  vuit. 


Lord  Dbnman  C.J.,  now  delivered  the  judgment  of  the 
Court  as  follows : 

In  this  case  the  question  turned  on  the  validity  of  a  lease 
granted  by  tf  tenant  for  life  under  a  marriage  settlement,  to 
which  the  only  objection  was  that  it  was  granted  by  a  wife 
to  her  husband, — by  the  widow  of  the  settlor  to  the  person 
whom  she  married  after  the  death  of  her  former  husband, 
the  settlor. 

The  power  of  leasing  reserved  to  her  by  the  settlement 
was  "  by  indenture  under  her  hand  and  seal  to  demise  or 
lease  the  premises  to  any  person  or  persons**  for  twenty- 
one  years,  so  as  upon  every  such  lease  there  be  reserved  the 
best  rent ;  '*  and  so  as  none  of  the  said  leases  be  made 
dispunishable  of  waste  by  any  express  words  to  be  therein 
contained ;  and  so  as  in  every  df  the  said  leases  there  be 
contained  a  clause  of  re-entry  for  non-payment  of  the  rent; 
and  so  as  the  lessee  do  seal  and  deliver  a  counterpart 
thereof.*' 

It  was  argued  on  behalf  of  the  lessors  of  plaintiff,  who 

(a)  Jane  %  before  Lord  Venman  C.  J.,  Tatteion,  Williami  and  Cole- 
ridge Ji. 
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were  entitled  in  remainder  under  the  marriage  settlement, 
that  this  lease  is  void,  because  husband  and  wife  being  one 
person  in  law  can  make  no  grant  to  each  other. 

It  was  also  urged  that  the  restrictions  on  the  power  of 
leasing  contained  in  the  marriage  settlement  could  not  be 
enforced  where  the  wife  demised  to  the  husband,  for  she 
can  neither  re-enter  and  eject  him  on  non-payment  of  the 
rent  or  breach  of  any  other  covenant,  nor  make  him  an- 
swerable for  waste,  nor  take  from  him  any  binding  counter- 
part of  the  lease.  There  is  no  case  in  point.  For  the 
defendant  we  were  referred  to  Co.  Lit.  52  a,  112  a,  187  b, 
and  Bro.  Jbr.  tit.  Executor,  pi.  17;  but  one  answer  applies 
to  all  those  passages  that  appear  favourable  to  him :  the 
wife  was  acting  in  auter  droit  in  all  the  cases  where  she  is 
recognized  by  law  as  having  power  to  act  independently  of, 
or  in  opposition  to,  her  husband.  Lady  AntrinCs  case  was 
also  cited  from  the  Chancery  Cases,  18,  which  is  found  also 
in  16  Fin.  Abr.  481 ;  Comyris  Dig.  Poiar  (c.  I.  b.),  and  3 
Salk.  276.  But  that  case  merely  laid  down,  that  where  a 
feme  sole  reserves  a  power  of  leasing,  and  marries,  her 
execution  of  that  power  is  defective  for  no  other  reason 
than  that  her  husband  joined  in  making  the  lease.  Sup- 
posing this  decision  sound,  which  may  be  doubted  from 
other  decisions  reported  in  the  same  page,  and  from  a  case 
under  the  head  **  Authority''(a)  in  the  same  book,  it  cer- 
tainly adds  no  force  to  the  defendant's  argument. 

But  in  this  case  recourse  was  had  to  the  principle,  that, 
where  a  power  of  appointment  is  executed,  the  party  cre- 
ating the  power  is  considered  in  law  as  the  party  conveying, 
and  the  party  who  executes  merely  as  an  instrument  in  his 
hands.  We  think,  however,  that  tenant  for  life,  with  power 
to  grant  leases,  is  not  in  the  situation  of  one  who  is  merely 
empowered  to  appoint,  but  that  he  has  a  power  coupled 
with  an  interest,  which  requires  a  bargain  between  inde- 
pendent persons,  and  a  grant  which  is  not  void  at  law. 


(a)  Harris  v.  Grahamy  3  Vin.  Ab.  419, 
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The  conditions  annexed  to  every  leasing  power  are  for 
the  benefit  of  the  remainder-man,  and  the  protection  of  his 
interest  in  the  property,  when  the  life  estate  shall  have 
terminated. 

It  is  enough  to  refer  for  a  statement  of  this  doctrine  to 
I  Burr,  121,  2,{a);  and  though  such  remainder-man  has 
his  remedy  on  the  covenants  of  the  lease,  when  his  estate 
vests  in  possession,  it  is  manifest  that  that  protection  may 
be  lost  for  want  of  a  liability  in  the  lessee  during  the  co- 
verture. 

The  mischief  may  be  incurable  after  a  long  enjoyment 
with  complete  immunity. 

We  are  therefore  of  opinion  that  the  lessors  of  the  plain- 
tiff are  entitled  to  our  judgment. 

Judgment  for  plaintiff. 
(a)  Taylor  d.  Atkyta  v.  Horde, 


HUGGINS  V.  CoATBS.  Saturday^ 

.  Dee.  9th. 

ASSUMPSIT  for  money  had  and  received,  interest,  and  where  an 

on  an  account  stated.  annuity  was 

.  granted  by  the 

Pleas,  1.  Non  assumpsit.  defendant  to 

«.  Statute  of  Limitations.  n^t^not 

3.  That  before   the   making  of  the  defendant's  the  securities 

promise,  to  wit,  on  the  Idth  of  June,  1826,  by  an  indenture  a^ warrant  of' 

made  between  the  defendant  of  the  first  part,  A.  B.  and  C.  fttomey  and 

judgment. 
of  the  second  part,  the  plaintiff  of  the  third  part,  and  £>.  of  ^htch  were 

the  fourth  part,  in  consideration  of  1500/.  paid  by  the  plain-  J^J^^'J^^i^e 

tiff  to  the  defendant,  the  defendant  did  covenant  with  the  by  the  Court, 

upon  applica- 
^on  by  the  defendant,  the  role  nisi  stattnj;  amongst  other  grounds  a  defect  in  the  memo- 
nal,  but  it  did  not  appear  from  the  rule  absolute  that  the  judgment  and  warrant  of 
attorney  were  set  aside  upon  that  ground,  and  no  examined  copy  of  the  memorial  was 
produced  by  the  defendant,  nor  any  defect  therein  proved : — 

Hddf  1.  That  an  action  for  money  had  and  received  lay  by  the  plaintiff  to  recover 
the  consideration  of  the  annuity. 

9.  That  the  Statute  of  Limitations  was  no  bar  to  the  action,  the  defendant  not  having 
proved  the  annuity  to  be  void  ab  initio* 


434  CASES  IN  THE  QUEEN's  BEKCH, 

1848.  plaintiff  that  he  the  defendant  would  during  the  term  of 
ninety-nine  years  from  the  day  and  year  last  aforesaid,  if  the 
defendant  should  so  long  live^  pay  to  the  plaintiff,  at/&c.,  an 
annuity  of  2,251,,  by  equal  quarterly  payments,  to  be  made, 
&c.  And  the  defendant  further  says  that  the  said  indenture 
not  having  been  duly  memorialized  according  to  the  statute 
made  and  passed  in  the  5drd  year  of  the  reign  of  his  late 
Majesty  King  George  the  Third,  and  the  same  being  null 
and  void,  the  said  sum  of  money  in  the  said  first  coant 
mentioned  is  sought  to  be  recovered  by  the  plaintiff  as 
money  received  by  the  defendant  to  his  use,  being  the  said 
sum  of  1500/.,  the  consideration  so  advanced  and  paid  for 
the  said  annuity  as  aforesaid.  And  the  defendant  further 
says  that  the  advance  and  payment  of  the  said  sum  of 
1500/.  was,  to  wit,  on  the  said  idth  day  of  June,  1826, 
solicited  and  procured  of  and  from  the  plaintiff  for  the 
defendant  by  one  Daniel  Davies,  and  the  said  Damei 
Davies  before  the  said  advance  and  payment,  and  before 
the  making  of  the  said  indenture,  to  wit,  on  the  day  and 
year  last  aforesaid,  asked  and  demanded  of  and  from  the 
defendant  a  greater  sum  and  sums  of  money,  gratuity  and 
reward,  for  soliciting  and  procuring  the  said  advance  and 
payment,  than  the  sum  of  10s.  for  every  100/.  advanced 
and  paid,  that  is  to  say,  the  said  Daniel  Davies  then  asked 
and  demanded  of  the  defendant  a  large  sum,  to  wit,  300/., 
and  at  the  time  when  the  said  indenture  was  made,  and 
when  the  said  advance  and  payment  of  the  said  sum  of 
1500/.  was  so  advanced  and  paid  to  the  defendant,  the  said 
Daniel  Davies  took  and  received  thereout  the  sum  of  300/. 
for  soliciting  and  procuring  the  said  advance  and  payment, 
contrary  to  the  said  statute.  And  the  defendant  avers  that 
the  plaintiff  advanced  and  paid  the  said  sum  of  1500/.  to 
the  defendant  partly  for  the  purpose  of  his  paying  to  the 
said  Daniel  Davies  the  said  sum  of  money,  gratuity  and 
reward,  and  the  plaintiff  before  and  at  the  time  of  his  said 
advance  and  payment  well  knew  that  part  of  the  money  so 
advanced  atid  paid  to  the  defendant  as  aforesaid  would  be 
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appropriated  and  applied  in  paying  the  said  Daniel  Daviti        i843. 
this  said  sum  of  money,  gratuity  and  reward,  for  soliciting 
and  procuring  the  said  loan  and  advance,  and  that  the  said 
Daniel  Davies  would  take  and  receive  the  same  thereout.      Coatks. 
Verification,  &c. 

4tb.  And  for  a  further  plea  in  this  behalf  to  the  said  first 
count,  the  defendant  saith,  that  before  the  making  of  the 
said  supposed  promise  in  that  count  mentioned,  to  wit,  on 
the  IStb  day  of  June,  1826,  by  an  indenture  then  made 
between  the  defendant  of  the  first  part,  J.  B,  and  C.  of 
the  second  part,  the  plaintiff  of  the  third  part,  and  D.  of 
the  fourth  part,  in  consideration  of  1500/.  paid  by  the 
plaintiff  to  the  defendant,  the  defendant  did  covenant  with 
the  plaintiff,  (setting  out  the  same  covenant  for  the  pay- 
ment of  the  annuity  alleged  in  the  first  plea.)  The  plea 
then  went  on  to  allege,  that  the  indenture  not  having 
been  duly  memorialized,  and  having  been  vacated,  the 
money  sought  to  be  recovered  by  the  plaintiff  in  that  count 
was  the  consideration  money  for  the  said  annuity,  and  then 
continued  as  follows :  And  the  plaintiff  so  seeks  to  recover 
back  the  said  sum  of  1500/.  as  aforesaid,  on  the  ground 
and  by  reason  that  the  grant  of  the  said  annuity  was  null 
and  void,  and  that  the  same  has  been  vacated,  nevertheless 
the  defendant  says  that  the  plaintiff  did  not  at  any  time 
before  the  commencement  of  this  suit  request  or  demand 
of  the  defendant  that  he  would  repay  to  him  the  tfaid  sum 
of  1500/.,  and  the  defendant  did  not  at  any  time  before  the 
commencement  of  this  suit  refuse  to  repay  the  plaintiff 
the  said  sum  of  1500/.,  or  any  part  thereof.  Verification,  &c. 

5th.  To  the  first  count,  fraud  and  covin. 

6th.  As  to  675/.  payment. 

7th*  As  to  675/.  set  off.- 

Replication.  To  the  second  plea,  that  the  said  several 
causes  of  action  in  the  declaration  mentioned,  and  each  of 
tbem,  did  accrue  to  the  plaintiff  within  six  years  next  before 
the  commeihcement  of  the  suit. 

To  the  third  plea,  a  traverse  that  the  plaintiff  knew  that 
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1843.  any  part  of  the  money  so  advanced  and  paid  to  the  defend- 
^"^^  ant  as  in  that  plea  alleged  would  be  appropriated  to  paying 
V,  the  said  Daniel  Dames  in  that  plea  mentioned  the  sum  of 

CoATEs.  money,  gratuity  or  reward^  in  the  said  third  plea  men- 
tioned, for  soliciting  or  procuring  the  loan  in  that  plea 
mentioned,  or  that  the  said  Daniel  Davies  would  take  or 
receive  the  same  thereout  in  manner  and  form,  &c. 

To  the  fourth  plea,  that  before  the  commencement  of  the 
suit,  to  wit,  8cc.,  the  plaintiff  did  request  and  demand  of 
the  defendant  that  he  would  repay  him  the  said  sum  of 
money  in  the  said  fourth  plea  mentioned,  concluding  to  the 
country. 

To  the  fifth,  sixth  and  seventh  pleas,  a  traverse  of  the 
fraud  and  covin,  payment,  and  set  off,  respectively  alleged  in 
these  pleas. 

The  cause  was  tried  before  Lord  Denman  C.  J.  at  West* 
minster,  at  the  sittings  after  Michaelmas  Term,  1842«  At 
the  trial  the  annuity  deed  was  put  in,  and  it  appeared  that 
the  annuity  had  never  been  paid  since  the  first  year,  but 
that  the  defendant  continued  to  reside  in  this  country,  in 
Stanhope  Street,  after  the  granting  of  the  annuity,  till  the 
year  ]829i  when  he  went  abroad,  and  did  not  return  till 
1839.  In  1842,  the  plaintiff  having  arrested  the  defendant 
for  3000/.,  being  the  sum  for^  which  judgment  had  been 
entered  up  on  the  warrant  of  attorney  given  to  secure  the 
annuity,  the  defendant  obtained  a  rule  from  the  Court  of 
Queen's  Bench  to  shew  cause  why  '^  the  warrant  of  attor- 
ney and  judgment  given  to  secure  the  annuity,  and  the 
testatum  capias  ad  satisfaciendum  and  subsequent  pro* 
ceedings  should  not  be  set  aside,  and  the  defendant  dis- 
charged out  of  custody,"  which  was  afterwards  made  abso- 
lute, and  the  plaintiff  put  in  evidence  the  above  rule,  but  he 
did  not  produce  any  examined  copy  of  the  memorial  of  the 
annuity,  nor  prove  otherwise  than  by  the  rule  nisi  and  the 
rule  absolute  for  setting  the  warrant  of  attorney  and  judg- 
ment aside  the  existence  of  any  defect  in  the  memorials 
The  rule  nisi  disclosed  the  following  grounds  for  the  appli* 
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cation :  "  First,  that  the  warrant  of  attorney  was  given  to  1843. 
secure  the  payment  of  an  annuity  void  by  the  Annuity  Act, 
by  reason  of  the  memorial  of  the  deed  of  grant  of  the  said 
annuity  being  defective  in  the  names  of  the  parties,  the 
deed  being  described  therein  as  of  three  parts,  and  being  of 
four  parts,  one  John  Billinghurst  being  a  party  to  the  said 
deed,  and  his  name  being  omitted  in  the  said  memorial. 
Secondly*  That  it  was  improperly  described  as  a  warrant  of 
attorney  in  the  sum  of  3000/.,  instead  of  a  warrant  of  attor- 
ney to  confess  judgment  for  that  sum ;  that  James  Howard 
and  Andrew  Freeman,  mentioned  as  parties  thereto,  were 
not  described  as  attornies  of  the  Court  of  King's  Bench ; 
that  it  was  not  stated  in  the  memorial  that  the  said  warrant 
of  attorney  was  for  securing  payment  of  the  said  annuity ; 
that  the  consideration  for  the  purchase  of  the  said  annuity, 
and  how  paid,  and  the  amount  of  the  said  annuity,  were 
not  stated  in  the  said  warrant  of  attorney  or  memorial 
thereof.  Thirdly*  that  the  warrant  of  attorney  was  not 
properly  stamped,  and  that  the  judgment  ought  to  have 
been  revived  by  scire  facias.  Fourthly,  that  the  judgment 
was  in  the  name  of  Huggina  as  plaintiff,  and  the  testatum 
capias  ad  satisfaciendum  issued  at  the  suit  of  Huggun, 
and  that  the  testatum  capias  ad  satisfaciendum  was  tested 
as  having  been  issued  in  the  year  1802. 

The  rule  absolute  was  in  the  following  words : — 
John  Huggins  1     Upon  reading  the  rule  made  in  this 
v.  Scause  on  Monday,  the  19th  day  of  April, 

S4}beri  Coates.  \m  this  term,  and  the  affidavit,  &c.»  it  is 
ordered  that  the  warrant  of  attorney  upon  which  judgment 
has  been  entered  up  in  this  action,  the  judgment  and  exe- 
cution, and  other  proceedings  be  set  aside  without  costs, 
and  that  the  defendant  be  discharged  out  of  the  custody  of 
the  sheriff  of  the  county  of  Sussex  at  the  suit  of  the  plain- 
tiff in  the  name  of  Huggins.  And  it  is  further  ordered 
that  the  defendant  shall  not  bring  any  action  against  any  of 
the  parties  concerned  in  the  execution,  including,  amongst 
others,  the  said  sheriff. 
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184S.  For  the  defendant  it  was  objected  at  the  trial  that  no  de- 

fective memorial  of  the  grant  of  annuity  had  been  shown, 
and  that  it  did  not  appear  from  the  rules  nisi  and  absolute 
that  the  warrant  of  attorney  and  judgment  bad  been  set  aside, 
because  they  were  given  to  secure  an  annuity  void  by  the  An- 
nuity Act.  For  the  plaintiff  Scurfield  v.  Oowland  (a)  and 
Cowper  V.  Godmond  (6)  were  cited  ;  and  the  jury,  under 
the  direction  of  the  Lord  Chief  Justice,  found  a  verdict  for 
the  plaintiff  with  1500/.  damages  on  the  first  issue,  with 
liberty  to  the  defendant  to  move  to  enter  a  nonsuit,  and  for 
the  plaintiff  also  on  the  second  issue,  with  liberty  to  the 
defendant  to  move  to  enter  a  verdict  for  him  on  that  issue ; 
the  remaining  issues,  with  the  exception  of  the  fourth,  were 
also  found  for  the  plaintiff,  and  the  fourth  issue  for  the  de- 
fendant. 

Hoggins,  in  the  Hilary  Term  follpwing,  accordingly. ob- 
tained a  rule  nisi  for  a  nonsuit,  and  to  enter  a  verdict  for 
the  defendant  upon  the  second  issue,  against  which 

Piatt  shewed  cause  (c).  The  plaintiff  is  entitled  to 
recover  back  from  the  defendant  the  money  paid  by  him  as 
the  consideration  for  the  purchase  of  the  annnity,  a  portion 
of  the  securities  having  been  set  aside.  The  plaintiff  con- 
tracted for  one  entire  assurance,  consisting  of  several  secu- 
.  rities,  and  he  has  a  fight  to  have  that  assurance  entire, 
or  to  have  back  his  money ;  Scurfield  v.  Gowland  (a). 

Nor  is  the  plaintiff  barred  by  the  Statute  of  Limitations,  for 
the  statute  does  not  begin  to  run  till  the  security  has  been 
avoided.  The  annuity  acts  are  for  the  protection  of  grantors 
of  annuities,  and  the  grantee  has  no  right  of  action  for  the 
recovery  of  the  consideration  .paid  for  the  purchase  of  the 
annuity  till  the  grantor  has  avoided  the  security ;  till  then 
the  money  is  not  money  had  and  received  by  the  grantor  to 

(a)  6  East,  241.  vacation   (Dspember  6),    before 

ih)  9  fiing.  748.  LotdDenmamC.  J^F^Uttm^  W^ 

(c)  On  a  former  day  in  this      Uam  and  Cckridge  Js. 
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the  ase  of  the  grantee ;.  Coti^r  v.  Godmiind{a).  It  is  true  1843. 
that  there  had  been  payments  in  that  case  on  account  of 
the  annuity  within  six  years  of  the  commencement  of  the  '^^^i^ 
action^  but  it  was  not  decided  on  that  ground.  Tindal  C.  J.  Coates. 
expressly  says  "  The  cause  of  action  comprises  two  steps. 
The  first  is  the  original  advance  of  the  money  by  the 
grantee ;  the  second^  the  grantor's  election  to  avail  himself 
of  the  defect  of  the  memorial  of  annuity.  The  cause  of 
action,  therefore,  was  not  complete  till  the  last  step  was 
taken  in  Michaelmas  Term,  1830.  If  we  were  to  decide 
othenifise,  the  grantor  of  a  defective  annuity  might  in  every 
case  defraud  the  annuitant  by  paying  the  annuity  for  six 
years,  and  then,  having  set  aside  the  securities^  by  pleading 
the  Statute  of  Limitations."  The  cause  of  action,  there- 
fore, arises  on  the  avoidance  of  one  of  the  securities  and 
not  before,  and  the  statute  therefore  in  this  case  is  no  bar 
to  the  action. 

Hoggins  and  fVimer  contri.  The  rule  absolutefor  setting 
aside  the  warrant  of  attorney  is  general,  and  does  not  state  the 
grounds  on  which  the  warrant  of  attorney  and  other  proceed- 
ings were. set  aside,  but  it  appears  from  the  rule  nisi  that 
there  were  other  objections  to  them  besides  the  alleged  defect 
in  the  memorial  of  the  annuity,  namely,  the  want  of  a  proper 
stamp.  No  examined  copy  of  |he  memorial  was  produced 
by  the  plaintiff  at  the  trial,  and  for  any  thing  that  appears 
on  the  evidence  the  memorial  may  not  have  been  defective 
at  all,  and  the  warrant  of  attorney  and  other  proceedings 
may  have  been  set  aside  hy  the  Court  for  want  of  a  stamp, 
or  for  irregularity.  It  does  not  therefore  appear  that  the 
defendant  is  within  the  principle  of  the  case  of  ScurfieUtv. 
Gawland{b)  and  Ctnvper  v.  Godm(md{a),  for  he  is  not  the 
grantor  of  an  annuity  taking  advantage  of  the  provisions  of 
the  Annuity  Act  to  set  aside  his  grant  of  annuity,  and 
electing  to  treat  it  as  a  void  grant.    But  here  is  an  annuity 

(a)  9  Biog.  748.  (6)  6  Sast,  UU 
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^^fl/  ^^'''  subsisting,  the  warrant  of  attorney  and  judgment  only 
having  been  vacated  for  some  defect,  which  for  any  thing 
that  appears  does  not  spring  out  of  the  Annuity  Act.  In 
Scurfield  v.  Oowland  {a),  the  application  was  to  set  aside 
the  annuity,  and  under  stat.  17  Geo.  S,  c.  26,  the  act  then 
in  force,  a  defect  in  the  memorial  with  regard  to  any  of  the 
securities  rendered  the  annuity  deed  itself  void.  But  now 
by  Stat  3  Geo.  4,  c.  92,  the  deed  granting  the  annuity  is 
valid  if  a  memorial  of  it  has  been  duly  inrolled,  notwith- 
standing the  omission  to  inrol  any  other  assurance  for 
securing  the  annuity.  There  is  therefore  here  at  the  pre- 
sent moment  a  valid  annuity  deed  in  existence,  and  there 
has  been  no  demand  by  the  grantee  of  his  principal  money, 
and  no  election  by  the  grantor  to  treat  the  grant  of  the 
annuity  as  void.  But,  if  it  is  to  be  treated  as  a  void  grant, 
then  it  became  void  from  the  time  of  the  defect  in  the 
inrolment,  that  is,  from  thirty  days  after  the  execution  of 
the  deed,  and  the  statute  runs  from  that  time.  The  grantor, 
by  neglecting  to  avail  himself  of  the  defect  in  the  memorial 
for  a  time,  cannot  derogate  from  the  right  given  by  the  act 
of  parliament,  which  is  a  public  right:  Crosby  v.  Arh- 
wrighi  (b).  But  it  has  never  been  treated  by  the  grantee 
as  a  subsisting  annuity,  for  although  the  grantor  of  the 
annuity  was  in  this  country  for  some  time  after  the  grant 
of  the  annuity,  no  payment  was  ever  made  by  him  in  respect 
of  it,  nor  any  demand  made  upon  him  by  the  grantee.  In 
Cowper  V.  Chdmond{c)  the  annuity  had  been  treated  by 
both  parties  as  a  subsisting  annuity  for  some  time,  and 
payments  had  been  made  on  account  of  it  within  six  years 
before  the  commencement  of  the  action. 

Cur.  adv*  vult. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court  as  follows : — This  was  an  action  ta  recover  back  the 
consideration  money  paid  for  an  annuity  in  the  year  1826. 

(a)  6  East,  941.  (6)  S  T.  R.  603.  (c)  9  Btng.  748. 
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One  of  the  securities  given  was  a  warrant  of  attorney,  on 
which  judgment  was  entered  up,  the  warrant  and  judg- 
ment were  set  aside  on  motion  in  the  year  1842,  but  it  did 
not  appear  on  what  grounds.  The  defendant  pleaded, 
amongst  other  things,  the  Statute  of  Limitations,  but  the 
verdict  was  taken  for  the  plaintiff.  The  defendant's  coun- 
sel contended  that  this  action  would  not  lie,  as  it  did  not 
appear  on  what  ground  the  warrant  of  attorney  was  set 
aside,  and  it  might  be  that  the  annuity  was  still  a  valid  one. 
The  case  of  Scurfield  v.  G(noland{a)  is  an  answer  to  this 
argument,  where  it  was  expressly  held  that  the  loss  of  one 
out  of  several  securities  makes  a  failure  of  the  consideration 
for  which  the  purchase  money  of  the  annuity  was  paid,  and 
entitles  the  plaintiff  to  maintain  this  action.  Then  the 
defendant's  counsel  contended  that  the  Statute  of  Limita- 
tions was  a  bar,  inasmuch  as  the  annuity  was  void,  and  the 
six  years  began  to  run  from  the  granting  of  it.  The  answer 
is,  that  there  was  no  proof  that  the  annuity  was  void.  The 
ground  on  which  the  warrant  of  attorney  was  set  aside  did 
not  appear,  as  he  himself  argued,  and  it  might  have  been  for 
some  cause  for  which  it  was  voidable  only  and  not  void, 
and  so  the  statute  would  not  run  until  it  was  avoided,  viz. 
not  till  1842:  it  lay  on  the  defendant,  as  to  this  issue,  to 
shew  that  the  annuity  was  void  ab  initio,  in  order  to  bring 
into  question  the  doctrine  laid  down  in  Cowper  v.  God^ 
mondiP).  It  is  true  that  the  fourth  plea  states  that  there 
was  no  memorial,  and  goes  on  to  add  that  there  was  no 
demand  before  action,  and  the  replication  traverses  the 
demand  only,  but  this  admission  that  there  was  no  memo- 
rial is  available  only  as  to  that  issue,  and  cannot  be  taken 
into  account  as  to  the  others.  This  rule  must  therefore  be 
discharged* 

Rule  discharged. 

(a)  6  East,  841.  (h)  9  Bing.  748. 
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Monday^  GiBBS  t?.  WhatLBY. 

Dec.  4. 

Where  an  ac-    (xRAY  had  obtained  a  rule  to  shew  cause  why  the  Master 

sumMit^wag     should  not  review  his  taxation. 

tried  at  the  It  appeared  that  the  cause  had  been  tried  at  th^  assizes 

plaintiff  reco-    ^^  Gloucester,  and  the  plaintiff  had  obtained  a  verdict  for 

ver^  averfict  g/^^  whereupon  the  judge  refused  to  certify  that  the  cause 

the  judge  re-     was  proper  to  be  tried  before  him  under  the  rule  of  Hilary 

Sy\1iitifwas  Vacation,  4  Will.  4.    The  items  objected  to  were  the 

a  proper  cause  allowance  of  fourteen  guineas  for  the  attendance  of  the 

fore  him  the    ^^^oruey  at  the  assizes  at  Gloucester  seven  days,  and  similar 

costs  of  the      allowances  to  witnesses, 
attorney  for 
attendance  at 

*^®"****®'"®  Humfrey  shewed  cau9e(a).  The  directions  to  taxing 
the  lower  scale  officers  under  the  rule  of  Hilary  Vacation,  4  Will.  4,  which 
Sie%recoons  P''<>^*^®  ^^^^  w**^"  ^b^  judge  refuses  to  certify  the  lower 
of  schedule  3  scale  of  taxation  shall  be  applicable,  have  been  followed  as 
Hilary  Vaca-    ^^^  as  the  case  will  permit,  and  the  costs  have  been  charged 

tA0D^4WHl.4f  upon  the  lower  scale  upon  all  matters  to  which  the  rule  is 

as  those  direc* 

dons  apply  to   applicable.     But  the  rules  do  not  extend  to  causes  tried  at 

country  as        ^j^^  assizes.     The  only  allowance  authorized  by  Schedule 

well  as  to  town  ^  ^ 

causes.  HI.,  which  governs  the  costs  where  the  cause  has  been 

tried  at  nisi  prius,  and  not  before  the  sheriff^  is  ^*  attending 

court  on  trial  1/.  Is.,'*  which  would  be  an  inadequate  remu* 

ueration  for  seven  days  attendance  at. the  assizes. 

Gray  contrsi*  The  directions  clearly  apply  to  country 
causes,  for  there,  is  this  provisiou, ''  For  every  witness  the 
allowance  for  travelling  to  be  the  expense  actually  paid  not 
exceeding  one  shilling  a  mile,  unless  under  special  circum- 
stances," and  in  this  bill  the  attorney  is  allowed  eleven 
shillings  for  mileage,  besides  the  two  guineas  a  day«  The 
object  of  the  rules  was  to  secure  the  trial  of  actions  when 
the  sum  recovered  should  fail  short  of  £0/.  at  as  little 

(a)  In  last  Trinitjp  Term  (June  15)  before  Lord  Dtnman  C.  J.,  FatU- 
9on,  Willknu  and  Coleridge  Js. 
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expense  as  possible.  If  2/.  2$,  a  day  should  be  allowed  for 
attendance  at  the  assizes,  a  cause  may  be  entered  late  at 
the  assizes  for  the  purpose  of  securing  that  charge  as  long 
as  the  assizes  last.  The  words  of  the  schedule  are  express, 
*^  in  all  actions  of  assumpsit,  8cc.  where  the  sum  recovered 
shall  not  exceed  20/.«  the  plaintiff's  costs  shall  be  taxed 
according  to  the  reduced  scale/'  and  the  proviso  clearly 
applies  to  the  assizes,  for  it  mentions  the  case  of  a  trial 
before  a  judge  of  one  of  the  superior  courts  or  ''judge  of 
assize."  The  scale  of  costs  must  therefore  be  regulated 
by  the  schedule  given  in  the  directions  to  taxing  officers  of 
Hilary  Vacation,  4  Will.  4. 

Cur.  adv.  vuU. 
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1843. 


GiBBS 

V. 

WfiATLBT. 


Lord  Denhan  C.  J.  now  said  the  Court  was  of  opinion 
that  the  rule  applied  to  countiy  as  well  as  to  town  causes, 
and  that  the  costs  to  the  attorney  for  his  attendance  must 
be  reduced  accordingly. 

Rule  absolute. 


HODGKINSON  V.  Wyatt  (a). 

Debt -on  a  bond,  made  to  plaintiff  by  defendant,-  dated  Where  a  bond 

7th  January,  1837,  in  the  penal  sum  of  1200/.    The  con-  fo^Sre^j^ 

dition,  set  out  in  the  declaration,  recited  that  the  plaintiff  meat  of  a  sum 

had  on  that  day  lent  and  advanced  to  defendant  600/.,  at  at 5^ percent, 

5/.  per  cent,  per  ann.,  for  seven  years  certain,  and  upon.^^^^^^ 

the  treaty  for  the  said  loan  it  was  agreed  that  the  repay-  day  earlier 

than  chat  of 
(a)  Decided  in  IVinity  Term  last  (May  25).  the  advance  of 

the  money  as 
recited  in  the  condition  of  the  bohd  (the  issue  being  in  an  action  on  the  bond,  whether, 
the  bond  were  gi^en  on  a  corrupt  agreement  for  payment  of  more  t^an  5^  per  cent.)^  the 
bond  and  condition  put  in  by  the  defendant  are  primft  facie  evidence  that  the  contract 
was  usurious,  and  it  lies  on  the  plaintiff  to  offer  explanation. 

Where  the  loan  secured  by  a  bond  is  also  collaterally  secunsd  by  the  deposit  of  title 
deeds  of  leasehold  lands,  aeld,  that  sach  a  contract  is  no(  protected  by  2  &  3  Vkt 
c  37,  s.  1,  being  within  the  proviso  at  the  end  of  that  section  as  a  loan' on  the  security 
of  lands,  tenements,  &c. 

SembU,  that  stat  2  &  9  Vkt.  c.  37,  s.  1,  is  retrospective. 


UODGKINSON 

V. 


444  CASES  IN  THE  QU££N*S  BENCH, 

1843.  Dient  of  the  same  sum,  and  interest  as  aforesaid,  should  be 
secured  to  the  said  plaintiff,  his  executors,  administrators 
and  assigns,  by  the  above  written  bond  or  obligation,  con- 
Wtatt.  ditioned  in  manner  thereinafter  mentioned,  and  also  by  the 
deposit  of  a  certain  indenture  of  lease,  bearing  date  on  or 
about  the  18th  day  of  April,  1826,  of  two  messuages  to 
defendant  for  thirty-one  years,  from  24th  June,  1826,  at 
the  yearly  rent  of  92/.;  and  also  by  the  deposit  of  a  certain 
other  lease,  of  the  25th  October,  1822,  of  land  with  build- 
ings thereon  to  one  James  Powell,  for  eighty  years  and  a  half, 
from  the  25th  March,  1821,  at  the  yearly  rent  of  8/.  Ss., 
together  with  the  subsequent  deeds  vesting  the  same  in  the 
defendant ;  and  also  by  the  deposit  of  a  certain  other  inden- 
ture of  lease,  dated  l8th  September,  1827,  of  land  and 
buildings  to  defendant  for  seventy-four  years  and  a  half, 
from  25th  March,  1827,  at  the  yearly  rent  of  a  pepper  com, 
if  demanded.  The  bond  then  recited  the  deposit  of  these 
deeds  by  defendant  with  plaintiff  as  a  collateral  or  equita- 
ble security  for  the  repayment  of  the  said  sum  of  600/.  and 
interest  as  aforesaid.  The  coudilion  was  that  defendant, 
his  heirs,  executors  or  administrators,  should  pay  to  plain- 
tiff, his  executors,  &c.,  the  said  principal  sum  of  600/.  on 
the  1st  day  of  January,  1844,  being  the  expiration  of  seven 
years  from  the  date  thereof,  with  interest  in  the  mean  time, 
after  the  rate  of  5/.  per  cent,  per  annum,  to  be  computed 
from  the  1st  day  of  January  then  instant^  by  equal  half- 
yearly  payments  on  the  1st  day  of  July  then  next  ensuing, 
and  on  each  1st  day  of  January  and  1st  July  in  every  suc- 
ceeding year  during  the  said  term  of  seven  years,  or  until 
the  principal  sum  of  600/.  should  be  fully  paid  and  satis- 
fied, without  any  deduction  or  abatement  out  of  the  said 
principal  sum  or  the  interest  thereof  respectively,  or  any 
part  thereof,  on  any  account  whatsoever. 

The  declaration  then  averred  that  after  the  making,  Sec, 
to  wit,  on  1st  July,  1841,  a  large,  8cc.,  to  wit,  the  sum  of 
15/.,  being  the  interest  of  half  a  year  expiring  on  that  day, 
became  and  still  was  due ;  by  which  breach  the  bond  was 
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forfeited,  and  an  action  had  accrued^  &c.,  yet  defendant        1843. 
had  not  paid,  &c.  u^^^^ 

Plea  (setting  out  the  bond  and  condition  on  oyer) :  that  «, 

before  the  making,  &c.  and  before  the  passing  of  stat.  £  &  Witatt. 
3  Vici.  c.  37,  "It  was  corruptly,  and  against  the  form  of 
the  statute  in  that  case  made  and  provided,  agreed  by  and 
between  the  plaintiff  and  the  defendant  that  the  plaintiff 
should  lend  and  advance  unto  the  defendant  600/.,  and  that 
the  plaintiff  should  forbear  and  give  day  of  payment  thereof 
to  the  defendant  until  and  upon  the  1st  January,  1844, 
and  that  the  defendant  should  repay  to  the  plaintiff  the  said 
sum  of  600/.  on  the  day  and  year  last  aforesaid ;  and  that 
the  defendant,  for  the  loan  of  the  said  sum  of  600/.,  and 
for  giving  day  of  payment  thereof  as  aforesaid  for  the  time 
aforesaid,  should  give  and  pay  to  the  plaintiff  more  than 
lawful  interest,  at  and  after  the  rate  of  5L  per  cent,  per 
annum  on  the  said  principal  sum  of  600/.,  that  is  to  say, 
fourteen  sums  of  15/.  each"  (to  be  paid  respectively  on  the 
1st  of  July  and  January^  down  to  1st  January,  1844,  inclu- 
sive), "  being  the  said  interest  in  the  said  condition  men- 
tioned on  the  said  principal  sum  of  600/.  at  and  after  the 
rate  of  5L  per  cent,  per  annum,  to  be  computed  from  the 
said  1st  day  of  January  in  the  said  condition  mentioned  as 
instant ;  and  that  for  securing  the  payment  of  the  said  600/. 
and  the  said  fourteen  sums  of  15/.  each  as  aforesaid  to  the 
plaintiff,  he  the  defendant  should  make  and  seal  and  as  his 
act  and  deed  deliver  to  the  plaintiff  a  certain  writing  obli- 
gatory, and  should  thereby  bind  himself  in  the  penal  sum  of 
1£00/.,  conditioned  for  the  payment  of  the  said  sum  of 
600/.  on  the  said  1st  day  of  January,  a.d.  1844,  aforesaid, 
with  interest  for  the  sum  of  600/.  at  and  after  the  rate  of 
5L  per  cent,  per  annum,  to  be  computed  from  the  1st  day 
of  January  then  instant,  by  equal  half-yearly  payments,  on 
the  1st  day  of  July  then  next  ensuing,  and  on  each  1st  day 
of  January  and  1st  day  of  July  in  every  succeeding  year, 
during  the  term  of  seven  years,  ending  on  the  1st  of  January, 
A.D.  1844,  or  until  the  said  principal  sum  of  600/.  should 

vol,.  I, — D.  M.  GO 
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1843.        be  paidi  &c.|  and  should  deposit  with  the  plaintiff  certain 

^""^"^^      indentures,  being  the  indentures  mentioned  in  the  said  re« 
HoooKimoir      .... 

V.  citals  to  the  said  condition^  as  a  collateral  or  equitable 

Wyatt.  security.  That  in  pursuance  of  the  said  corrupt  and  un- 
lawful agreement,  the  plaintiff  afterwards,  after  the  making 
thereof,  and  before  the  1st  day  of  January,  a.d.  18449 
to  wit,  on  the  said  7th  day  of  January,  a.d.  1837,  before 
the  making  and  passing  of  the  said  first  mentioned  statute, 
lent  and  advanced  to  the  defendant  the  said  sum  of  600/. 
upon  the  terms  aforesaid ;  and  that  for  securing  the  pay-* 
ment  thereof,  and  of  the  said  fourteen  sums  of  \5L  each, 
to  be  paid  and  given  to  the  plaintiff  as  aforesaid  for  the 
purpose  aforesaid,  the  defendant,  in  further  pursuance  of 
the  said  corrupt  and  unlawful  agreement,  after  the  making 
thereof,  and  before  the  making  of  the  said  first  mentioned 
statute,  to  wit,  on  the  said  7th  day  of  January,  a.d.  IBd?^ 
aforesaid,  made  and  sealed,  and  as  his  act  and  deed  delivered 
to  the  plaintiff,  and  the  plaintiff  then  and  before  the  making 
of  the  said  first  mentioned  statute  accepted  and  received 
of  and  from  the  defendant,  in  pursuance  of  the  said  cor* 
rupt  and  unlawful  agreement,  and  for  the  purpose  aforesaid, 
the  said  writing  obligatory  in  the  said  declaration  men* 
tioned."  That  the  said  fourteen  sums  of  15/.  each,  together 
amounting  to  the  sum  of  SIO/.,  reserved  and  made  payable 
to  the  plaintiff  by  the  condition  as  aforesaid,  together  ex« 
ceed  the  rate  of  6L  per  cent,  per  annum,  contrary  to  the 
form  of  the  statute,  &c.  By  means  whereof  and  by  force 
of  the  statute,  &c.,  the  said  writing  was  and  is  wholly  void 
in  law. 

Replication,  denying  the  usury,  concluding  to  the  country. 
Issue  joined. 

The  cause  was  tried  before  Tindal  C.  J.,  at  the  Surrey 
Summer  Assizes,  1841.  The  defendant's  counsel  (it  being 
decided  that  the  onus  of  proof  lay  on  the  supporters  of 
the  plea)  put  in  the  bond  and  condition ;  no  other  evidence 
was  offered  on  either  side.  The  Lord  Chief  Justice 
directed  a  verdict  for  the  defendant,  which  was  entered 
accordingly. 
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Piatt,  in  Michaelmas  Ternii  1841,  moved  for  judgment        1843. 
non  obstante  veredicto^  or  for  a  new  trial  (a).  The  plea  sets     Z'*^"'*-^ 
up  a  corrupt  agreement ;  some  evidence  was  therefore  neces-  v. 

sary,  in  order  to  shew  the  intention  of  the  agreement*  Wyatt. 
That  could  not  be  inferred  at  once  from  the  reading  of  the 
bond  and  condition,  inasmuch  as  it  is  consistent  with  those 
instruments  that  the  defendant  might  have  been  indebted 
to  the  plaintiff  in  more  than  600/.;  and  this  might  especially 
be  intended,  when  the  whole  usury  complained  of  is  simply 
the  charging  six  days'  more  interest  than  lawful  in  the  course 
of  seven  years.  IWightman  J.  The  bond  was  prim&  facie 
evidence  of  a  contract  for  the  loan  of  600/.  only ;  the  bur- 
den of  explaining  this,  so  as  to  render  the  interest  lawful, 
seems  to  me  to  have  lain  on  the  plaintiff.]  The  motion  for 
judgment  non  obstante  veredicto  was  on  the  ground  that 
the  statute  2  &  3  Vkt.  c.  37(6),  s.  1,  is  retrospective,  and 
protects  the  contract. 

Per  CuBUM.^Rule  nisi  for  judgment  non  obstante 
veredicto  only. 

I%€iiger  and  Knapp  in  Michaelmas  Term,  1842(c), 
shewed  cause,  and  cited  Ex  parte  Banglay(d)p  Marsh  v. 
Martindale{e).  Even  if  the  statute  2  &  3  Vict.  c.S7,  has 
a  retrospective  operation,  this  contract  is  excluded  from  it 
by  the  proviso  at  the  end  of  section  1 :  '*  Provided  always, 
that  nothing  herein  contained  shall  extend  to  the  loan  or 
forbearance  of  any  money  upon  security  of  any  lands,  tene- 
ments or  hereditaments,  or  any  estate  or  interest  therein :" 
Berrington  v.  CoUis^f). 

(a)  Nov.  6p  before  Lord  Dm-  fiumC.  J.,  Williams,  Coleridge  wad 
man  C.  J.,  Williams,  Coleridge  and      Wightman  Js. 

Wightman  Js.  (d)  1  Rose's  Cases  in  Bank- 

(b)  Continued  to  1  Jan.  1846|      ruptcj^,  168. 

by  3  &  4  Vict.  c.  83,  4  &  5  Fief.  (e)  3  B.  &  P.  154, 159. 

c  54,  and  6  &  7  Fie/,  c  45.  (/)  5  Bing.  N.  C.  338. 

(c)  Nov.  10,  before  Lord  Den- 

O  O  2 


HODOKINSOV 

V. 

Wtatt. 
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Plait  and  C.  Jones  contri,  cited  Ex  parte  Price  {a). 

Cur.  adv.  tmU. 

Lord  Denman  C«  J.  now  delivered  the  judgment  of  the 
Court. — It  was  argued  in  this  case  that  usury  could  not 
be  presumed  from  the  recordi  because  it  did  not  appear 
that  the  whole  consideration  was  money  advanced  on  the 
7th  of  January.  We  refused  a  rule  as  to  this  point,  think- 
ing that  the  jury  were  bound  to  take  the  facts  merely  as 
they  appeared  on  the  bond.  But  a  rule  was  granted  for 
entering  a  verdict  non  obstante  veredicto,  it  being  contended 
that  Stat.  2  &  S  Fict.  c.  37,  s.  1,  protected  the  contract  It 
appeared  from  the  condition  of  the  bond  that  more  than 
5/.  per  cent,  per  annum  was  taken  for  the  first  half  year, 
and  on  the  argument  it  was  scarcely  denied  that  this  would 
have  been  usurious  under  the  old  law.  The  defendant 
contended  that  stat.  2  &  d  Fict.  c.  37*  s.  1,  did  not  apply  to 
the  case,  having  been  passed  after  the  bond  was  executed. 
As  to  this,  however,  we  can  see  nothing  in  the  statute  that 
restrains  it  from  operating  retrospectively.  But  the  de- 
fendant relied  also  on  the  proviso  at  the  end  of  section  1. 
And  as  to  this,  we  think  that  the  proviso  does  comprehend 
cases  both  of  collateral  securities  and  of  equitable  mort- 
gages, whether  of  freehold  or  leasehold  property.  On 
this  ground  we  think  that  the  plea  is  good. 

Rule  discharged. 

(a)  3  Madd.  139. 
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Clayton  v.  Corby.  Monday^ 

December  4<A, 

xRESPASS  for  entering  the  plaintiflTs  close  and  digging  Aplea,intre»- 
clav  passjustifjing 

^'  under  a  claim, 

Second  plea :  that  before  and  at  the  said  several  times  that  defend- 
when,  &c.|  defendant  bad  been  and  was  the  occupier  of  a  pier  of  a  brick 

certain  tenement  and  premises,  to  wit,  a  brick  kiln,  with  the  V'°'  ^^^  f ^^ 
*^  '  .  tbeoccupierB 

appurtenances,  situate,  &c.    And  that  defendant,  whilst  he  for  the  time 

was  such  occupier  as  last  aforesaid,  and  all  the  occupiers  ^"jfjiQ  f^p 

for  the  time  being  of  the  said  last  mentioned  tenement  with  thirty  years 

the  appurtenances,  for  the  full  period  of  thirty  years  next  ]^mQ,|^(!i^^  ^ 

before  the  commencement  of  this  suit,  have  respectively  mentofthe 
..-.,  -.,  ,.1  .  .  .  suit,  had  a 

bad  and  enjoyed  as  of  right  and  without  interruption,  and  right  to  dig 

defendant  still  as  of  right  ought  to  have  and  enjoy  a  right  ^^^  ^^^^  ^^^^ 

to  dig,  take  and  carry  away,  in,  out  of  and  from  the  said  tiff's  close,  in 

close  in  which,  &c,  so  much  of  the  clay  of  the  said  close  in  ^^  j{  ume^of 

which,  &c.  a$  was  at  any  time  required  by  him  and  them,  his  the  year,  so 

and  their  servants,  for  the  purpose  of  making  bricks  in  and  wm  at\ny^ 

at  the  said  last  mentioned  brick  kiln,  in  every  year  and  at  time  required 

.  by  him  and 

all  times  of  the  year ;  and  that  defendant,  at  the  said  several  them  for  the 

times  when,  8lc.,  having  occasion  for  and  requiring  clay  for  purpose  of 

the  purpose  of  making  bricks  in  and  at  his  brick  kiln,  did  Held  bad  on 

then  and  while  he  was  such  occupier  of  the  last  mentioned  ^^ante  veie« 

tenement  and  premises,  to  wit,  the  brick  kiln  with  the  ap*  dicto,  as  the 

purtenances,  and  entitled  to  the  said  last  mentioned  right,  indefinite 

to  wit,  at  the  said  several  times  when,  8lc.,  for  the  purpose  cj«>n  *o  •}!  ^ 

.  .  .  .the  clay  of  the 

last  aforesaid,  enter  upon  the  close  in  which,  &c.,  and  did  ck»e« 

then  dig  in,  from  and  out  of  the  close  so  much  clay  as  at 

said  several  times  at  which,  &c.  he  respectively  required  for 

the  purpose  of  making  bricks  in  and  at  the  brick  kiln ;  and 

the  said  clay  so  then  dug  did,  at  the  said  several  times  at 

which,  &c.,  take  and  carry  away  from  the  said  close  in 

which,  &c.  to  the  brick  kiln,  for  the  purpose  last  aforesaid, 

and  for  which  said  purpose  the  same  was  then  and  there 

used,  &c.    Verification. 
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184S.  Replication^  traversing  the  alleged  right  modo  et  formft. 

Conclusion  to  the  country. 

Issue  thereon. 

The  case  was  tried  before  Wiliiams  J.,  at  the  Bucking- 
hamshire Summer  Assizes,  1842,  and  the  defendant  had  a 
verdict  on  this  issue. 

Byles,  in  the  following  Michaelmas  Term,  obtained  a 
rule  to  shew  cause  why  judgment  should  not  be  entered  for 
the  plaintiff  on  the  second  issue  for  nominal  damages,  not* 
withstanding  the  verdict  for  the  defendant,  on  the  ground 
that  the  right  claimed  was  an  unlimited  right  in  alieoo  solo, 
and  therefore  bad. 

Biggs  Andrews^  in  shewing  cause  (a),  referred  to  Co.  Ui. 
122  a^  Dubtrley  v.  Pagt(Jb\  Peppin  v.  Shaketpmr  (c),  u 
authorities  in  recognition  of  such  a  right 

O^MaUetf  contrJL  In  the  same  passage  which  has  been 
cited  from  Co.  Lit.,  it  is  said  that  there  canuot  be  a  pre- 
scription or  custom  to  exclude  the  owner  of  the  soil.  He 
also  cited  Bennon  v.  Chester  {d),  Wilson  v.  WiUes{e),  Wilkes 
▼.  Broadbent  if),  S  Cruise,  Dig.  tit.  xxxiii.  s.  32,  p.  71 
(4th  ed.),  citing  Valentine  v.  Penny  (g),  Dean  of  JBfy  v. 
Warren  {h),  and  Haytdard  v.  Cunnington{i)f  where  a  case 
was  cited  that  a  prescription  for  digging  clay  in  another's 
soil  to  make  pots  is  void. 

Car.  adv.  vuk. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court  as  follows :— This  was  an  application  on  behalf  of  the 
plaintiff  for  leave  to  enter  a  verdict  for  him  with  nominal 

(fl)  In  Trin.  Vac.  last,  before  (e)  7  Bast,  1«1. 

Lord  Dtnmau  C.  J.,  Patietan,  Wil-  (J)  1  Wiis.  63. 

Uams  and  Coleridge  Js.  {g)  Noy,  145. 

(6)  3  T.  R.  391.  (A)  8  Atk.  189. 

(c)  6  T.  R.  748.  (•)  1  Lev.  331; 

tf)8T.  R.396. 


MICHAELMAS  VACATION,  VIZ  VICT. 

draiagetf  notwithstaDdiog  the  fiading  of  the  jury  for  the  de- 
fendaol  upon  bis  second  plea.  The  declaration  is  in  trespass  for 
breaking  and  entering  the  close  of  plaintiff,  and  digging  for 
and  removing  clay,  sandy&c.  The  said  second  plea  states,  in 
substance,  that  before  and  at  the  said  time  &c.  the  defend- 
ant was  the  occupier  of  a  certain  tenement  and  premises, 
▼iz.  a  brick  kiln,  and  that  be,  as  such  occupier,  aud  all  the 
occupiers  for  the  time  being  of  the  said  tenement,  for  the 
full  period  of  thirty  years  before,  &c.  had  and  enjoyed  as  of 
right  and  without  interruption,  a  right  to  dig,  take  and  carry 
away  from.  &c.,  so  much  of  the  clay  of  the  said  close  as 
was  ai  any  time  required  by  him  or  them  for  the  purpose 
of  making  bricks  at  his  said  brick  kiln,  in  every  year  and  at 
all  times  of  the  year,,  and  justifies  the  alleged  trespass  ac- 
c«>rdingly.  The  replication  takes  issue  on  this  plea.  And 
the  question  is  whether  this  plea  can  be  sustained  in  point 
of  law*  And  we  are  of  opinion  that,  upon  general  prin- 
ciples and  the  authorities  connected  with  the  subject,  it 
cannot. 

It  is  observable  that  in  all  cases  of  a  claim  of  right  in 
alieoo  sdo,  whether  immediately  or  in  any  degree  resent 
Uing  the  present,  such  claim,  in  order  to  be  valid,  must  be 
nuule  with  some  limitation  and  restriction.  In  the  ordinary 
case  of  common  appurtenant,  the  right  cannot  be  claimed 
for  commonable  cattle  without  stint  and  to  any  number, 
but  such  right  is  measured  by  the  capability  of  the  tene* 
ment  in  question  to  maintain  the  cattle  during  the  winter; 
levancy  and  couchancy  must  be  averred  and  proved. 

Again,  in  the  case  of  common  of  estovers,  or  a  liberty 
of  taking  wood,  called  in  the  books  house  bote,  plough 
bote  and  hay  bote,  such  liberty  is  not  wholly  vague  and 
indeterminate,  but  confined  to  some  certain  and  definite 
nee.  The  like  of  the  common  of  piscary.  The  nature  of 
these  rights  is  thus  compendiously,  but  we  believe  accu- 
rttely,  given  by  Mr.  Justice  Blacksi<me{a) :  "  These  several 
species  of  commons  do  all  originally  result  from  the  same 

(a)  a  Coinm.  95. 
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1843.  necessity  as  common  of  pasture,  viz.  the  maintenance  and 
carrying  on  of  husbandry ;  common  of  piscary  being  given 
for  the  sustenance  of  the  tenant's  family ;  common  of  tur- 
bary and  fire  bote  for  his  fuel ;  and  house  bote,  plough  bote, 
cart  bote  and  hedge  bote  for  repairing  his  house,  his  instru- 
ments of  tillage  and  the  necessary  fences  of  his  grounds  ;** 
that  is,  for  a  certain  and  definite  purpose. 

In  some  of  these  instances,  the  thing  taken  is  more  or 
less  immediately  renewable;  and  it  would  seem  strange  if 
in  these  such  precision  and  certainty  are  required,  but  less  in 
others,  where  the  claim  is  larger,  extending,  as  in  the  pre- 
sent case^  to  a  right  to  disturb  and  remove  a  portion  of  the 
soil  itself.  Upon  reference  however  to  the  authorities,  we 
find  that  in  cases  not  substantially  distinguishable  from  the 
present,  the  same  rule  does,  as  in  reason  it  ought  to  do, 
prevail. 

In  the  case  of  Wilson  v.  Willes(ja)f  the  declaration  was 
in  trespass,  for  breaking  and  entering  the  close  of  the 
plaintiff,  called  Hampstead  Heath,  and  digging  and  carry-* 
ing  away  turf  covered  with  grass,  &c.  Plea:  that  the  locus 
in  quo  was  parcel  of  a  waste  in  the  manor  of  Hampstead ; 
that  there  had  been  from  time  immemorial  divers  cus- 
tomary tenements  by  copy  of  court  roll ;  and  the  plea  then 
alleged  a  custom  for  tenants  of  such  tenements,  *^  having  a 
garden  or  gardens,"  parcel  of  the  same,  to  dig  turf  for  the 
making  and  repairing  grass  plots  in  such  gardens  every 
year,  at  all  times  of  the  year,  in  such  quantity  as  occasion 
has  required,  and  justified  the  taking  accordingly.  To  this 
plea  there  was  a  general  demurrer,  and  judgment  was  given 
for  the  plaintiff.  In  giving  judgment,  it  was  said  by  Lord 
Ellenborought  that  a  custom,  however  ancient,  must  not  be 
indefinite  and  uncertain ;  that  it  was  not  defined  what  sort 
of  improvement  the  custom  extended  to ;  that  every  part 
of  the  garden  might  be  converted  into  grass  plots ;  *'  that 
there  was  nothing  to  restrain  the  tenants  from  taking  the 

(a)  7  East,  191. 
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whole  of  the  turbary  of  the  comniony  and  it  resolved  itself        1843. 
into  the  mere  will  and  pleasure  of  the  tenant." 

In  the  case  of  Peppin  v.  Shakespear  and  others  {a),  the 
declaration  was  trespass  for  breaking,  &c.  the  plaintiff's 
close.  The  plea  stated  the  grant  to  the  defendant  Shake' 
spear  of  a  customary  tenement  of  the  manor  of  which  the 
locus  in  quo  was  parcel,  and  a  custom  for  the  tenants  thereof 
to  have  common  of  pasture  and  also  a  liberty  of  digging 
sand,  isc.  for  their  necessary  repairs ;  there  was  then  a  jus* 
tification  of  the  breaking,  &c.  into  the  locus  in  quo,  as 
parcel  of  the  common  for  such  purpose.  The  Court  gave 
judgment  for  the  plaintiff,  on  account  of  defects  in  the  plea, 
in  which  judgment  it  was  stated  "  that  the  defendant  en* 
tered,  &c.  for  the  purpose  of  digging  for  and  carrying  away 
sand,  8cc.ybr  the  necessary  repairs  of  the  defendant.  That  no 
question  could  be  made  about  any  of  the  pleas  (there  having 
been  others,  which  it  is  not  necessary  for  us  to  notice),  but 
that  in  which  it  was  stated  that  the  tenement  was  a  messuage, 
i^nd  with  respect  to  that  they  said  that  it  ought  to  have  been 
expressly  alleged  that  the  house  was  in  want  of  repair,  and 
that  the  defendants  entered  for  the  purpose  of  digging  for 
and  carrying  away  sand,  8cc.  for  that  purpose." 

It  is  true  that  these  two  cases  respect  the  validity  of  a 
custom,  but  the  reasons  upon  which  the  judgments  are 
respectively  founded  have  a  strong  bearing  upon  the  degree 
of  certainty  and  precision  with  which  a  claim  of  right  gene* 
rally,  in  order  to  be  supported,  ought  to  be  described. 

It  remains  now  to  be  considered,  whether  the  objection 
of  vagueness  and  uncertainty  be  applicable  to  the  plea  in 
question  or  not.  And  we  think  that  it  is.  The  nature  of 
the  **  tenement"  (so  called)  a  brick  kiln,  leads  to  no  conclu- 
sion one  way  or  the  other  as  to  the  extent  of  the  claim 
and  demand  upon  the  soil  of  the  plaintiff.  It  may  liave 
been,  at  the  time  of  the  trespass,  of  any  dimensions  and 
capacity.     It  may  have  been,  during  the  thirty  years  of 

(a)  0  T.  R.  746 


CASES  IN  THE  QUEEN  S  BENCH, 

alleged  enjoyment,  continually  varying,  and  consequently 
the  quantity  of  clay  "  required  for  the  purpose  of  making 
bricks  thereat"  may  have  varied  also.  There  is  no  limit 
No  amount  of  clay  (measured  by  cart  loads  or  otherwise) 
''  required/'  nor  number  of  bricks  (estimated  by  hundreds 
or  thousands)  claimed  to  be  made  is  given  or  attempted. 
What  is  it  therefore  but  an  indefinite  claim,  to  take  all  the 
clay  "  from  and  out  of  the  said  close  in  which,  &c./'  or,  in 
other  words,  to  take  from  the  plaintiff,  the  owner,  the 
whole  close  i 

We  are  of  opinion,  therefore,  that  the  plea  cannot  be 
sustained,  and  that  there  must  be  judgment  for  the  plaintiff 
for  nominal  damages,  notwithstanding  the  finding  of  the 
jury  for  the  defendant  upon  that  plea. 

Judgment  for  the  plaintiff* 


Jambs  Hayward  t;.  John  Heffer  and  Henry  Hales 

Monday,  the  younger. 

December  4th. 

This  Court      Jii.  CHAMBERS  had  obtained  a  rule  to  shew  cause 

rL^bondr  ^''y  ^^  ^^^  ""^^^^  ^^  ^y  ^^  defendant  Henry  Hala 

entered  into  the  younger  and  his  sureties  with  the  plaiutiff  should  not 

Bankruptcy  be  delivered  up  to  be  cancelled,  the  said  defendant  Htnry 

^^^A  ^i^^  Hales  the  younger  having  surrendered  himself  to  the  custody 

Viet.  c.  110,  of  the  sheriffs  of  London,  in  execution  upon  a  writ  of  capias 

liver^  tip  \jQ  ^^  satisfaciendum,  issued  by  the  plaintiff  upon  the  final  jiidg* 

be  cancelled,  ment  signed  in  this  cause,  and  having  been  subsequently  re- 

timTthe  de^*  moved  by  his  sureties  by  habeas  corpus,  and  committed  to 

fendant  has      |]ie  custody  of  the  Marshal  of  the  Queen's  Prison,  in  oitier 
rendered  him- 
self according  to  comply  with  the  conditions  of  such  bond|  or  that  the  smne* 

tio^ofTh'lf''    ties  of  the  defendant,  Hettry  Hala  junior,  have  leave  to 

bond.  render  him  to  the  custody  of  the  said   Marshal  of  the 

Queen's  Prison,  pursuant  to  the  condition  of  the  said  bond 

entered  into  in  the  Court  of  Bankruptcy,  and  why  the  said 
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sareties  should  not  have  ten  days  time  for  that  purpose         1843. 
and  that  in  the  mean  time  proceedings  be  stayed. 

It  appeared  from  the  affidavits  that  the  plaintiff  in 
January,  1841,  had  filed  an  affidavit  of  debt  on  a  promissory 
note  of  hand  due  to  him,  in  the  Court  of  Bankruptcy,  under 
Stat  1  &  2  Viei.  c.  1 10,  s.  8,  against  the  defendant  Henry 
Saks  the  younger,  and  that  in  the  month  of  February  of 
the  same  year  the  said  Henry  Hales  the  younger,  together 
with  Thomas  Harper  Bennett  and  Thomas  Cope  as  bis 
sureties,  entered  into  the  bond  required  by  the  statute,  con« 
ditioned  for  the  payment  by  the  said  Henry  Hales  the 
younger  of  such  sum  of  money  as  should  be  recovered 
against  the  said  Henry  Hales  the  younger  and  John  Heffer^ 
or  against  the  said  Henry  Hales  the  younger,  in  any  action 
which  might  have  been,  or  which  should  be  brought  for  the 
recovery  of  the  alleged  debt,  together  with  the  costs,  or  to 
render  himself  to  the  custody  of  the  gaoler  of  the  Court  in  which 
such  action  shotJd  have  been  or  might  be  brought  for  recovery 
ifthe  said  debt, according  tothe  practice  of  the  Court,or  within 
such  time  and  in  such  manner  as  the  said  Court  or  any  judge 
thereof  shall  direct,  after  judgment  should  have  been  reco- 
vered in  such  action.  An  action  was  afterwards  commenced 
^^QSt  the  defendants,  and  tried  in  April,  1841,  when  a 
verdict  was  found  for  the  plaintiff,  and  after  a  motion  for  a 
new  trial,  final  judgment  was  signed  on  the  SOtb  of  June, 
1«4£.  Upon  the  S9th  of  October,  the  plaintiff  issued  a 
capias  ad  satisfaciendum  upon  the  said  judgment,  directed 
to  the  sheriffs  of  London,  commanding  them  to  take  the 
bodies  of  the  defendants  to  satisfy  the  plaintiff  924/.  and  in- 
terest from  the  30th  of  June  then  last.  The  writ  was  lodged 
the  sane  day  at  the  Secondaries  Office  with  directions 
to  be  retiimed  ''  non  est,"  and  the  sheriff  was  acquainted 
that  the  plaintiff's  object  was  to  fix  the  bail.  On  the  14th 
of  November,  the  writ  of  ca.  sa.  being  retnrnable  on  the 
15th,  the  defendant,  Henry  Hales  the  younger,  surrendered 
himself  into  the  custody  of  the  sheriffs  of  London  upon  the 
said  writ,  and  was  taken  to  Whitccrose  Street  Prison,  and 
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the  sureties,  in  order  to  comply  with  the  condition  of  the 
bond,  obtained  an  habeas  corpus  cum  causi,  directed  to 
the  sheriffs  of  London,  under  which  the  said  Henry  Hales 
the  younger  was  by  order  of  Paiieson  J.  committed  to  the 
custody  of  the  Marshal  of  the  Queen's  Prison,  and  on  the 
15th  of  November  the  sureties  gave  the  plaintiff  notice  of 
the  surrender  and  commitment  of  the  said  Henry  Hales 
the  younger  in  discharge  of  his  bail.  The  defendant  after- 
wards filed  his  schedule  in  the  Insolvent  Debtors*  Court, 
and  was  admitted  to  bail  on  the  Srd  of  December,  and 
again  on  the  11th  of  December  committed,  and  on  the 
18th  of  February,  1843,  obtained  his  final  discharge  from 
all  debts  due  or  claimed  to  be  due  from  him  on  the  28th 
of  November,  1842. 


Butt  shewed  cause  (cr).  The  Court  haveno  jurisdictioo 
to  interfere.  They  cannot  order  the  bond  to  be  cancelled 
upon  aflSdavit  that  the  obligors  have  fulfilled  its  conditions. 
It  is  true  that  Coleridge  J.  entertained  an  application  to 
cancel  a  bond  made  under  this  statute  in  fVilsony.  JFirth{b). 
But  there  it  was  admitted  that  the  bond  had  been  satisfied 
by  payment  of  a  sum  which  had  been  accepted  by  the 
plaintiff  in  the  action  as  a  compromise  for  the  debt  and 
costs.  In  Saunderson  v.  Parker  (c)  a  stay  of  proceedings 
only  was  ordered,  the  plaintiff  having,  after  the  surrenderof 
defendant  before  judgment,  lodged  a  ca.  sa.  with  the  sheriff 
for  the  purpose  of  fixing  the  sureties.  But  in  the  case  of 
Ridler  v.  Chapelow{d)  the  Court  of  Exchequer  decided 
that  they  had  no  authority  to  interfere.  If  the  bond  has 
in  fact  been  satisfied,  that  would  be  a  defence  to  an  action 
upon  it,  and  the  sureties  may  plead  it  But  their  present 
application  is  inconsistent ;  they  say  there  has  been  a  render 
according  to  the  condition  of  the  bond,  and  yet  they  ask 
to  have  time  to  render  again.    The  surrender  of  the  de- 


(a)  In  Trinity  Term  last  (June 
15,) before £ord  DenmanC.  J.  Pat' 
ttton,  WiUiam  and  Coleridge  Js. 


(6)  9  Dow.  P.  C.  573. 
(0  9  Dow.  P.  C.  495. 
(d)  1  Dow.  P.  C.  N.  S.  637. 
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fendant  to  the  sheriffs,  after  a  ca.  sa.  lodged  with  them  to 
fix  the  sureties,  is  not  in  compliance  with  the  condition  of 
the  bond ;  it  is  a  caption  by  the  sheriff,  for  which  the  plain- 
tiffs are  liable  to  pay  him  his  poundage  and  fees.  But  the 
bond  is  to  render  to  the  custody  of  the  gaoler  of  the  Court 
in  which  the  action  is  brought,  according  to  the  practice  of 
the  Court,  or  within  such  time,  and  in  such  manner,  as 
the  Court  or  any  judge  thereof  shall  direct,  after  judgment 
shall  have  been  recovered  in  the  action.  This  has  not  been 
complied  with. 

Sir  F.  Pollock  A.  6.,  and  M.  Chambers  contri.  The 
sureties  are  placed  in  the  same  position  as  the  bail  formerly 
were.  The  practice  of  the  Court  as  to  render  only  applies 
to  cases  where  the  defendant  is  at  large  upon  bail,  and,  when 
rendered,  the  defendant  is  in  custody  under  the  writ  upon 
which  he  was  originally  taken :  Owston  v.  Coates  {a).  If 
this  were  the  case  of  bail,  they  would  clearly  be  discharged 
by  the  defendant  surrendering  himself  before  the  return  of 
the  writ.  The  ca.  sa.  is  lodged  with  the  sheriff,  and  en- 
tered in  the  public  book,  where  to  be  returned  "  non  est" 
is  notice  to  the  bail  of  the  intention  of  the  plaintiff  to  pro- 
ceed against  them,  but,  if  the  defendant  render  before  or  at 
the  return  of  the  writ,  they  are  discharged :  Anonymousijb). 
Here  the  condition  of  the  bond  has  been  complied  with,  and 
there  has  been  a  good  render  of  the  defendant  to  the  custody 
of  the  gaoler  of  the  Court  in  which  the  action  was  brought, 
according  to  the  practice  of  the  Court.  The  writ  was 
returnable  on  the  15th  of  November,  and  the  surrender  to 
the  sheriff  is  made  on  the  14th ;  he  is  thereupon  imme- 
diately removed  by  habeas  corpus,  and  committed  by  an 
order  of  Patteson  J.  Ao  the  custody  of  the  Marshal  of  the 
Queen's  Prison.  This  is  a  strict  compliance  with  the 
terms  of  the  second  part  of  the  condition,  to  render  himself 
within  SBch  time  and  in  such  manner  as  any  judgment  of 
the  Court  should  direct,  after  judgment  should  have  been 

(a)  10  Ad.  8c  £11.  193  ;8.C.9?,k  D.  485.  (6)  6  Mod.  239, 
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1848,  recovered  in  the  action.    It  is  said  that  this  may  be  pleaded, 

••  but  the  Court  will  aid  the  bail,  and  not  put  them  to  their 

V.  plea. 
^""»-  Cur.  adv.  wit. 

Lord  Denman  C.  J. — In  this  case  the  Court  bad  to 
consider  whether  they  could  order  a  bail-bond,  under  the 
1  &  fi  Fict.  c.  1  \0,  to  be  given  up  to  be  cancelled.  We 
think  the  Court  has  no  power  to  make  such  an  order. 

Rule  discharged. 


Wednesday, 
December  6th.  Garbett  V.  Veale  and  Lowe. 

An  execution      ^ 
creditor  seized  ASSUMPSIT  for  money  had  and  received.    Plea:  non 

^rtf  uSder  assumpsit,  and  issue  thereon. 

li  fi.  fa.  against      The  cause  was  tried  before  Tindal  C.  J.»  at  the  Worces* 

partners.         tershire  Summer  Assises,  1849.    It  appeared  that  on  the 

^i^tTat^^  ^  ^^^^  '^P"''  ^^^^'  ^^^  plaintiff  had  issued  a  fi.  fa.  on  a 
issaed  against  judgment  obtained  in  an  adverse  suit  against  one  WiUiam 
proTOrty  was  ^'^^^»  ^*  Reeves  and  his  father  were  partners  as  coach 
then  sold  builders.  On  the  figth  April  the  sheriff  seiied  the  partner- 
jndice^'^to'^e  ship  property.    On  the  Slst  April  a  joint  fiat  in  bankruptcy 

rights  of  the  ^^g  issued  against  the  firm  upon  an  act  of  bankruptcy 
execution  ere-  ,  ,  ^    ^ 

ditor,  and  the   prior  to  the  seizure ;  of  this  act  of  bankruptcy  the  plaintiff 

receW^^by      ^^^  °^  notice.    The  messenger  under  the  fiat  seized  the 

the  assignees  goods  of  the  firm,  and  continued  in  possession  jointly  with 
of^thebank-      ^^^  ^^^^g  ^^^.j  ^^^  g^l^  ^^^^  ^1^^^  ^^^  ^^^^  ^^^  ^^^ 

Held,  that,  under  an  arrangement  that  the  eiecution  creditor  should 

applicable  to  not  be  prejudiced  thereby.    The  proceeds  of  the  sale  were 

the  execution  p^jj  ^y^^  ^^  ({^^  defendants,  who  weie  appointed  assignees 

in  the  surplus  under  the  fiat.    It  appeared  that  the  partners  were  entitled 

exectttfo?  ^^^   ^^  ^^  ^V^^^  share  of  the  partnership  profits  and  stock  in 

debtor  after 

payment  of  the  partnership  debts,  and  must  depend  on  the  settlement  of  accounts,  which 
a  court  of  law  is  not  competent  to  take^  the  execution  creditor  couid  not  maintain  an 
action  for  money  had  and  received  against  the  assignees. 
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trade ;  that  Reevu,  sen.  was  largely  indebted  to  the  firUi 
mud  that  the  estate  was  insolvent. 

For  the  defendants  it  was  objected  thati  although  the 
partnership  accounts  appeared  to  be  in  favour  of  the  exe- 
cution debtor,  still  the  separate  creditor  was  only  entitled 
to  his  debtor's  interest  in  the  estate,  after  payment  of  all 
the  joint  debts ;  that  the  clainii  therefore,  was  a  matter  of 
account  in  equity,  and  that  the  action  for  money  had  and 
received  could  not  be  maintained.  The  learned  Chief  Jus* 
tice  directed  the  verdict  for  the  plaintiff,  and  gave  leave  to 
the  defendants  to  move  to  enter  a  nonsuit. 

A.  F.  Rkhardi,  in  the  following  Michaelmas  Term, 
obtained  a  rule  nisi  accordingly. 

Talfourd  Serjt.  and  W,  J.  Alexander  shewed  cause  (a). 
The  rule  of  law  is  clear  that  the  sheriff  has  a  right  to  sell 
the  partnership  property,  and  that  a  moiety  of  the  proceeds 
on  sale  belongs  to  the  execution  creditor.  If  there  had  been 
no  partnership,  the  execution  creditor  would  be  entitled  to 
the  whole  of  the  proceeds ;  the  fact  of  partnership,  there* 
fore,  merely  reduces  the  amount  to  which  he  is  entitled. 
It  is  immaterial  to  this  case  that  there  may  be  a  different 
rule  in  equity.  In  Parker  v.  Pistor{b)p  where  the  authori* 
ties  in  equity,  which  may  now  be  relied  upon  by  the  de- 
fendants, were  also  cited,  the  Court  notwithstanding,  where 
a  fi.  fa*  had  issued  against  one  of  several  partners,  refused 
to  comply  with  the  request  of  the  partnership  creditors  to 
give  the  sheriff  time  to  return  the  writ  until  an  account 
could  be  taken  of  the  claims  upon  the  partnership  property, 
ikgain,  in  Chapman  v.  JCoopsCc),  a  fi.  fa.  having  issued 
against  a  single  partner,  who  was  indebted  to  the  firm  in  a 
greater  amount  than  his  whole  share,  and  the  sheriff  having 
aeised  the  whole  of  the  partnership  property,  the  Court 
refused  to  refer  it  to  the  prothonotary  to  inquire  what  was 

(a)  In  Trin.  Vac.  last  (June  29),  (5)  S  B.  &  P.  288. 
before  Lord  Denman  C.  J.,  Patie-  (c)  3  B.  &  P.  289. 
mm  and  WUUami  Js. 
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the  defendant's  interest  in  the  effects  seized.  Lord  Alvan- 
ley  C.  J.  observed  in  his  judgment  in  that  case»  ''  By  the 
law  of  England,  the  creditor  of  any  one  partner  may  take 
in  execution  that  partner's  interest  in  all  the  tangible  pro* 
perty  of  the  partnership^  and  will  thereby  become  a  tenant 
in  common  with  the  other  partners.  This  the  plaintiff  has 
done,  and  we  are  desired  to  restrain  his  execution,  because 
it  is  alleged  that  he  stands  in  the  shoes  of  a  partner,  who 
would  not  have  a  right  to  molest  the  other  partners  until  all 
accounts  between  them  bad  been  settled.  But,  if  the  other 
partners  wish  to  take  advantage  of  this  circumstance,  they 
ought  to  file  a  bill  in  equity  against  the  vendee  of  the  sheriff, 
or  they  may  buy  in  the  property  when  put  up  to  sale.  It 
has  been  said  that  the  Court  of  Queen's  Bench  would  sus- 
pend the  plaintiff's  execution  until  he  consented  to  an 
account  being  taken  before  the  Master;  but  I  do  not  think 
we  are  authorised  to  take  such  a  step  in  this  case.  Indeed 
I  can  hardly  conceive  a  case  in  which  we  should  be  autho- 
rised so  to  do."  So  in  Burnell  v.  Huni(a\  Patteson  J. 
said  in  the  course  of  the  argument,  ''  The  proper  course 
is  for  the  sheriff  to  seize  the  whole  and  to  sell  the  share  of 
the  execution  partner,  and  the  vendee  will  have  to  settle 
the  matter  in  Chancery." 


R.  V.  Richards  contri.  Wherever  there  is  a  separate 
execution  against  joint  property,  the  execution  creditor  can 
take  no  more  than  the  debtor  himself  bad.  Now  the 
debtor  in  such  a  case  is  only  tenant  in  common  of  property 
subject  to  all  the  joint  claims  upon  that  property.  In  such 
cases  it  is  difficult  to  say  what  is  the  precise  interest  which 
the  sheriff  sells :  per  Lord  Tenterden  C.  J.  in  Burton  v. 
Green{b).  But  it  appears  that  the  ''sheriff  in  a  case  of 
partnership  must,  however  inconvenient  it  may  be,  sell  the 
share  of  the  defendant  partner,  and  make  the  purchaser 
tenant  in  common  with  the  other  partners ;  and  the  pur- 


Co)  5  Jar.  6^, 


if)  3  C.  &  P.  306. 
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chaser  must  do  the  best  he  can  to  ascertain  what  interest 
there  is  :**  per  Lord  Denman  C.  J.  in  Holmes  v.  Menize{a), 
How  then  can  money  had  and  received  lie,  where  it  is  uncer- 
tain what  interest  may  be  taken  by  the  cKecution  creditor, 
and  the  very  form'of  action  renders  it  peculiarly  necessary 
to  consider  the  equities  of  the  case  ?  To  shew  that  a  sepa- 
rate creditor  of  a  partner  has  no  right  against  the  joint 
property  beyond  the  share  of  such  partner,  upon  a  division 
of  the  surplus,  subject  to  the  accounts  of  the  partnership, 
he  cited  Taylor  v.  Fields  (b),  Dutton  v.  Morrison  {c),  Ex 
parte  Hamper  (d),  Eddie  v.  Davidson  (,e). 

Cur.  adv.  vuU. 
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Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court.*-In  this  case  the  plaintiff  had  sued  out  a  writ  of 
fieri  facias  on  a  judgment  obtained  against  Reeves  the 
younger,  who  was  in  partnership  with  his  father.  The 
sheriff  seized  and  got  the  property  on  the  Sgth  April,  1841. 
A  fiat  in  bankruptcy  issued  against  both  partners  on  the 
SOth  of  April,  1841,  under  which  the  messenger  entered. 
The  sheriff's  ofiicer  afterwards  withdrew  by  an  arrange- 
ment, leaving  his  warrant  with  the  messenger,  who  it  was 
agreed  should  hold  for  the  parties.  The  goods  were  after- 
wards sold,  and  the  proceeds  received  by  the  assignees  of 
the  bankrupts,  the  defendants  in  this  action.  The  plain- 
tiff has  declared  for  money  had  and  received  to  his  use,  to 
which  the  defendants  have  pleaded  non  assumpsit.  At 
the  trial  the  verdict  was  taken  for  the  plaintiff,  subject 
to  a  motion  for  a  nonsuit.  According  to  the  evidence, 
the  father  was  indebted  to  the  partnership  in  a  large 
sum  of  money,  which  would  be  set  against  his  interest 
in  the  partnership  effects,  after  payment  of  all  the  part- 
nership debts  ;  but  still  the  son's  interest,  applicable  to 
the  plaintiff's  execution,  would  only  be  in  the  surplus,  after 


(a)  4  A.  &  K  m  ;  5.  C.  5  N. 

563. 
(6)  4  Ves.  896. 

VOI^  I. — O.  M. 


(c)  17  Ves.  193. 

(d)  17  Ves.  407. 
{t)  2  Doug.  650. 

H  H 
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1843.       payitient  of  the  partnership  debtsi  and  most  depend  on  the 

^"^^     tettlemetil  of  accouiit»i  which  th»  Court  is  dot  competent  to 

9.  takei  except  by  oonsent  of  all  parties,  for  which  nnmerous 

^^"*      authorities  ma;  be  quoted.    If  the  sheriff  had  sold  Rie9ii 

the  younger's  interest  under  the  ^ri  ykdai,  the  tendee 

would  have  been  tenant  in  common  with  the  assignees,  and 

eottld  not  have  maintained  this  action  against  them,  unless 

the  accounts  had  been  settled,  and  a  surplus  had  appeared 

after  payment  of  the  partnership  debts,  much  less  can  an 

execution  creditor  maintain  the  action;  he  is  not  even 

tenant  in  common  with  the  defendants ;  he  has  no  legal  iih 

terest  in  the  goods.    The  rule  for  a  nonsuit  must  be  made 

absolute. 

Rule  absolute  for  a  nonsuit. 
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HILARY  TERM, 

IM 

THE  SEVENTH  YEAR  OF  THE  REIGN  OP  VICTORIA. 


The  Judges  in  BaDC  this  Term  were, 
Lord  Denman  C.  J.  Coleridge  J. 

PaTTESON  J.  WiGHTMAN   J. 


In  the  Bail  Court, 
Williams  J. 


In  re  Datis.  Monday, 

January  fl9th^ 
An  order  had  been  obtained  (after  argument  before  Mr.  An  attorney  on 
Justice  Patteson  in  the  Bail  Court,)  calling  on  the  Incor-  J^ji^undef  il 
porated  Law  Society  to  shew  cause  why  Mr.  William  Rees,  Geo.  4  and  i 
a  practising  attorney  in  Wales,  should  not  make  an  affidavit  g.  [q  (tntiOed 
stating  that  he  was  duly  admitted  an  attorney  of  the  Court  ^^  practise  in 
of  Great  Sessions  in  Wales  on  the  6th  day  of  April,  1830,  Coarts?"^' 

and  was  practising  in  the  said  Court  as  an  attorney  on  the  ^c^<>°>  ^^ 
■^  suits  against 

Sdrd  day  of  July,  1830,  the  time  of  the  passing  of  the  act  pKenons  ra- 
il Geo.  4  and  1  Will.  4,  c.  70,  and  that  his  name  was  duly  che^sl^reor 
entered  upon  the  roll  of  the  Court  of  Queen's  Bench,  pur»  Wales),  is 
•uant  to  the  I6th  section  of  the  said  act;  and  also  stating  descriptioa  of 
Ibe  articles  of  clerkship  between  himself  and    William  attornies 
Davis;  and  why  this  should  not  be  deemed  a  sufficient  com*  Eneland  or 
pliance  with  stat. 6.8c 7  Vict.  c.  73,  s. 8,  and  why  tlie  Master  ^y^^'^^J^ 
should  not  enrol  and  register  the  said  contract,  and  file  (be  s.  3,  and  con- 
said  affidavit  so  to  be  made  as  aforesaid,  and  make  and  arucl^'clerk 

is  entitled  to 
be  admitted  and  enrolled  an  attorney  under  the  provisions  of  the  latter  act, 

H  H  2 
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sign  a  memorandum  of  the  day  of  filing  such  affidavit  upon 
such  affidavit,  8cc. 

The  question  was  whether  Mr.  Ree9  was  such  an  at- 
torney, practising  in  England  and  Wales,  within  the  meaning 
of  6  8c  7  Vict.  c.  73,  s.  S,  that  Mr.  Dimis  could  be  admitted 
an  attorney  from  having  served  his  clerkship  with  him. 

The  question  turned  on  the  following  statutes : 

By  2  Geo.  2,  c.  23,  (An  Act  for  the  better  Regulation  of 
Attornies  and  Solicitors),  sect.  5,  it  was  first  enacted  that  no 
person  should  be  permitted  to  act  as  attorney,  &c.,  unless  he 
should  have  been  bound  by  contract  in  writing  to  serve  as  a 
clerk  for  and  during  the  space  of  five  years  to  an  attorney 
duly  and  legally  sworn  and  admitted  ''  in  some  or  one  of 
the  Courts  hereinbefore  mentioned.'*  These  Courts  are 
enumerated  in  sections  1  and  3,  and  comprise,  among  others, 
those  of  the  duchy  and  counties  of  Lancaster,  Chester  and 
Durham,  and  "  his  Majesty's  Courts  of  Great  Sessions  in 
Wales." 

By  sect.  10  of  the  same  act,  attornies  admitted  in  any 
Court  might,  with  the  consent  in  writing  of  an  attorney  of 
any  other  Court,  and  in  his  name,  carry  on  proceedings  in 
such  other  Court. 

But  by  S4  Geo.  3,  c.  14,  s.  4,  attornies  of  the  Courts  of 
Great  Sessions  (other  than  such  as  were  admitted  by  virtue 
of  contracts  made  before  the  act)  were  prohibited  from 
carrying  on  proceedings  in  the  Courts  at  Westminster  either 
in  their  own  names  or  those  of  other  persons  without  being 
inrolled  and  admitted  of  such  Courts. 

By  34  Geo.  3,  c.  14,  s.  1,  a  stamp  duty  of  100/.  was  im* 
posed  on  articles  of  clerkship  to  serve  in  order  to  admission 
as  an  attorney  in  the  superior  Courts,  and  a  duty  of  40/.  on 
articles  to  serve  in  order  to  admission  in  the  Courts  of 
Great  Sessions  in  Wales,  the  Courts  of  the  counties  palatine 
and  others  therein  enumerated.  (These  duties  were  raised 
to  a  higher  amount  by  subsequent  acts  ;  44  Geo.  3,  c.  98, 
48  Geo.  3,  c.  149,  and  53  Geo.  3,  c.  184.) 

By  9  Geo.  4|  c.  49,  s.  4|  it  was  enacted  that  on  payment 
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of  1201.,  being  then  the  amount  of  duty  on  articles  of  clerk-  ^S^^- 
ship  for  admission  in  the  superior  Courts,  articles  of  clerk-  j^  ^  Davis. 
ship  in  the  Courts  of  Great  Sessions,  Courts  of  the  counties 
palatine,  &c.  might  be  stamped  for  admission  of  the  parties 
in  the  superior  courts  :  **  and  thereupon  the  person  having 
so  served  shall  be  capable  of  being  admitted  an  attorney  or 
solicitor  in  any  one  or  more  of  his  Majesty's  said  Courts  at 
Westminster." 

By  ]  1  Geo.  4  and  1  Will.  4,  c.  70,  s.  14,  the  jurisdiction 
of  the  Court  of  Great  Sessions  in  Wales  was  abolished, 
together  with  that  of  the  Courts  of  the  county  palatine  of 
Chester, 

By  sect.  16  it  was  enacted,  "  that  all  persons  who,  on  or 
before  the  passing  of  this  act,  shall  have  been  admitted  as 
attornies,  and  shall  then  be  practising  in  any  of  the  Courts 
of  Sessions  or  Great  Sessions  in  the  counties  palatine  of 
Chester  or  in  Wales  respectively,  shall  be  entitled,  upon 
the  payment  of  one  shilling,  to  have  their  names  entered 
upon  a  roll  to  be  kept  for  that  purpose  in  each  of  the 
superior  Courts  at  Westminster,  and  thereupon  be  allowed 
to  practice  in  such  Courts  in  all  actions  and  suits  against 
persons  residing  at  the  commencement  of  the  suit  within 
the  county  of  Chester  or  principality  of  Wales  ;  and  that 
til  persons  having  served  or  now  actually  serving  as  clerks 
to  such  attornies  under  articles,  and  who  would  otherwise 
be  entitled  to  be  admitted  as  attornies  of  the  said  Courts  of 
the  Great  Sessions,  may,  on  or  before  the  expiration  of  six 
months  after  the  passing  of  this  act,  be  admitted  as  attornies 
of  the  said  Courts  at  Westminster  for  the  purpose  of  prac- 
tising there  in  the  like  matters  only,  without  payment  of 
any  greater  duty  than  would  be  now  payable  by  law  upon 
their  admission  as  attornies  of  such  Courts  of  Great  Sessions 
respectively. 

'  By  sect.  17>  **  all  attornies  and  solicitors  now  actually 
admitted  and  practising  in  any  of  the  said  Courts  of  Sessions 
or  Great  Sessions  may  be  admitted  as  attornies  of  the  said 
Courts  at  Westminster  in  like  manner  as  is  now  or  may  be 
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18M.        hereafter  prescribed  for  the  admission  of  other  persons  as 

In  re  Davis  ^^^^^''^^^  thereiuj  upon  payment  of  such  sum  for  dulji  in 
addition  to  the  sum  already  paid  by  them  in  that  behalfi  as 
shall,  together  with  such  latter  sum,  amount  to  the  full 
duty  required  upon  admission  of  attornies  in  the  said  Courts 
at  Westminster :  and  that  all  persons  having  served  or  oow 
actually  serving  under  articles  as  clerks  to  such  attornies  or 
solicitors  of  any  of  the  said  Courts  of  Sessions  or  Great 
Sessions,  may,  at  the  expiration  of  their  respective  times  of 
service,  be  admitted  as  attornies  of  the  said  Courts  at  West- 
minster, in  like  manner  and  upon  payment  of  the  like  duty 
as  if  they  had  served  such  articles  as  clerks  to  attornies  of 
the  last  mentioned  Courts. 

By  6  &  7  Vicf^  c.  73*  s,  3,  it  is  enacted,  that,  eacept  as 
thereinafter  mentioned,  no  person  shall,  from  and  after  the 
passing  of  this  act,  be  capable  of  being  admitted  and  en- 
rolled as  an  attorney  or  solicitor,  unless  such  person  shall 
have  been  bound  by  contract  in  writing  to  serve  as  clerk  for 
and  during  the  term  of  five  years  to  a  practising  attorney  or 
solicitor  in  England  or  Wales,  and  shall  have  duly  served 
under  such  contract  for  and  during  the  said  term  of  five 
years,  with  a  proviso,  that  every  person  who  now  is  or  shall 
hereafter  be  bound  by  contract  in  writing  to  serve  as  a  clerk 
to  a  practising  attorney  or  solicitor  of  the  Court  of  Common 
Pleas  of  the  county  palatine  of  Lancaster,  or  the  Court  of 
Pleas  of  the  county  palatine  of  Durham  respectively,  for 
the  term  of  five  years,  &c.  shall  be  admitted  and  enrolled  an 
attorney  of  the  said  last-mentioned  Courts  respectively  as 
heretofore. 

Mr.  fVilliam  Rees  was  admitted  an  attorney  and  solicitor 
of  the  Court  of  Great  Sessions  on  the  Carmarthen  Circuit 
on  the  6th  April,  1830,  and  was  practising  as  such  on  the 
d3rd  July,  1830,  when  the  11  Geo.  4  and  1  WiU.  4,  c.  7Q» 
passed.  Mr.  Rees  was  entered  on  the  shilling  roll  under 
sect.  16,  but  not  admitted  to  practise  in  the  superior  Courts 
under  sect  !?• 
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Sir  F*  PoUoek  A.  G.  and  F.  Robinson  shewed  caiue,  la^ 
and  conteoded  thai  the  words  **  practisiog  io  £iiglaiid  or  .  ^^*X^ 
Wales"  did  not  iaelude  uttomm  po  the  shilling  roll,  who 
bad  not  availed  themselves  of  the  provisions  of  U  Gee,  4 
and  I  fViH  4«  o»  70,  s.  17«  so  as  to  become  entitled  to  prae* 
tise  in  the  superior  Courts.  The  proviso  in  6  ft  7  Vict* 
c,  73,  s.  9,  shews  that  these  words  do  not  include  all  attor* 
nies ;  nor  could  it  be  contended  that  they  included^  for 
instance,  attornies  admitted  in  local  courts  of  record. 

Sir  W.  f¥.  FqIUU  6*  G,,  QhiUmi  and  £.  V.  Wmtm 
contr4«  relied  on  the  words  of  the  act|  and  also  on  9  Ge%  4^ 
c.  4/d,  &•  4»  shewing  thatj,  prior  to  the  act  which  established 
the  Welsh  judicaturef  clerks  who  had  served  attornies  prac- 
tising in  the  C!ourts  of  Great  Sessions  were  admissible  to 
prantise  in  the  superior  Courts  on  payment  of  the  higher 
4ul^;  E^partt  WUHam{fi). 

Lord  Devman  C.  J.^— The  Law  Society  have  opposed 
this  application  with  a  view  to  obtain  the  opinion  of  the 
Court,  whether  clerks  who  have  served  with  attornies  on 
the  shilling  roll  are  admissible  to  practise  in  this  Court : 
and^  on  review  of  the  statutes,  I  am  of  opinion  tblit  they 
are  admissible. 

Pattbson  J. — Before  the  Stamp  Acts,  which  imposed 
duties  on  articles  of  clerkslMp,  clerks  who  had  served 
attornies  practising  in  the  Welsh  Courts  might  be  admitted 
to  practise  in  the  superior  Courts.  The  difficulty  arose 
when  those  acts  imposed  different  duties  on  admission  into 
llie  Welsh  and  superior  Courts  respectively.  But  it  was  in- 
tended to  be  removed  by  9  Geo.  4,  c.  49>  s.  4.  That  statute 
remains  unrepealed.  It  still  subsists  in  force  as  regards  the 
Courts  of  the  counties  palatine.  But  in  Wales  the  Courts 
to  which  it  has  reference  have  been  abolished  by  1 1  G^Qi 

(a)  5  Ad.  &  £1. 140. 


la  re  Davis. 
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1844.  4  and  1  Will.  4,  c.  70.  That  statute,  in  sects.  l6  and  17> 
certainly  seems  at  first  sight  inconsistent  with  the  one  just 
mentioned,  and  probably  was  passed  in  forgetfulness  of  it. 
But  there  is  nothing  in  it  to  prevent,  in  direct  language, 
clerks  to  attornies  on  the  shilling  roll  from  being  admitted  to 
practise  in  other  courts.  And  stat.  6  8c  7  Vict.  c.  73,  s.  3, 
seems  clear.  There  is  nothing  to  restrict  the  words  **  prac- 
tising in  England  or  Wales"  so  as  to  exclude  attornies 
practising  on  the  shilling  roll.  Clerks  who  have  served 
them  are  in  a  different  position  from  those  who  have  served 
attornies  practising  in  the  Courts  of  the  counties  palatine 
only  in  this  respect,  that,  inasmuch  as  there  are  now  no 
Courts  of  Great  Sessions,  the  stamp  on  the  articles  of  the 
former  must  be  the  same  with  that  on  the  articles  of  clerks 
who  serve  attornies  in  the  superior  Courts :  whereas  the 
latter  are  subject  only  to  the  smaller  duty,  unless  they 
choose  to  be  admitted  in  the  superior  Courts,  in  which  case 
they  must  pay.  the  larger.  It  would  be  hard  if  gentlemen 
who  have  practised  ever  since  the  1 1  Geo.  4  and  1  WilL  4 
on  the  shilling  roll,  should  be  deprived  of  the  power  of 
taking  articled  clerks,  for  it  would  come  to  that. 

Coleridge  and  Wightman  Js.  concurred. 

Rule  absolute. 


Wednesday,  SmiTH  V.  DiCKlNSOK. 

Jamtary  BUt, 

A  certificate  AsSUMPSlT.    The  action  was  tried  at  the  York  Spring 

executioDto  Assizes,  1843,  before  Mr.  Justice  Wightman.    Verdict  for 


issue  "for  the  (he  plaintiff,  damages  32/.     The  learned  judge  certified  as 

sum  recoTered  r  ^  o  ,  . 

b^  the  vei>       follows :  "  I  certify  that  execution  ought  to  issue  on  the 

diet"  iDcludes 

costs  as  well  as  djitnages. 

Wheo,  therefore,  a  judge  had  so  certified  for  the  plaintifT  in  an  action  of  assamptit, 
and  the  plaintiff  issued  a  capias  for  the  damages  only :  Heldf  that  he  could  not  obtain 
a  second  cilpias  for  the  taxed  costs. 
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ISth  March  next  for  the  sum  recovered  by  the  verdict"  1844. 
The  plaintiff  taxed  costs  and  signed  judgment.  He  then 
issued  a  ca.  sa.  for  the  amount  of  32/.  only,  that  sum  being 
mentioned  in  the  body  of  the  writ,  and  indorsed  upon  it. 
The  defendant  was  taken  on  this  ca.  sa«,  paid  the  32/.  and 
was  discharged.  Another  ca.  sa.  was  afterwards  obtained 
by  the  plaintiff  for  the  costs,  and  the  defendant  again  taken. 
J.  Addison  obtained  a  rule  for  the  discharge  of  the  defend- 
ant, on  the  ground  of  his  having  been  already  arrested  for 
the  same  debt,  and  the  defendant  was  discharged  accord- 
ingly; bat  it  appeared  that  this  rule  had  been  obtained 
under  the  erroneous  impression  that  the  second  ca.  sa.  was 
issued  for  the  whole  sum,  both  damages  and  costs. 

Erie  subsequently  obtained  a  rule  to  shew  cause  why 
execution  should  not  issue  for  the  costs,  against  which 

J.  Jddison  now  shewed  cause,  and  contended  that  the 
original  execution  ought  to  have  issued  both  for  damages 
and  costs,  the  costs  following  as  incident  to  the  verdict,  on 
the  usual  form  of  certificate.  The  words  of  the  act,  1 
Will.  4,  c.  7,  s.  2,  are, ''  that  it  shall  be  lawful  for  the  judge 
before  whom  any  issue,  8cc.  shall  be  to  be  tried,  in  case  the 
plaintiff  or  demandant  therein  shall  become  nonsuit,  or  a 
verdict  shall  be  given  for  the  plaintiff  or  demandant,  de- 
fendant or  tenant,  to  certify  under  his  hand  on  the  back  of 
the  record,  at  any  time  before  the  end  of  the  sittings  or 
assizes,  that  it  is  his  opinion  execution  ought  to  issue  in  such 
action  forthwith,  or  at  some  day  to  be  named  in  such  certi- 
cate,  and  subject  or  not  to  any  condition  or  qualification ; 
and  iu  case  of  a  verdict  for  the  plaintiff,  then  either  for  the 
whole  or  any  part  of  the  sum  found  by  such  verdict.*' 
When  the  judge  certifies  under  this  act  for  the  whole  sum, 
the  costs  follow  the  certificate,  and  become  part  of  the 
judgment  debt,  and  execution  must  therefore  issue  for  both, 
upon  the  principle  that  "  if  a  tapias  be  executed,  that  is  in 
law  sufficient  for  the  whole  debt,  for  corpus  humanum  non 
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recipit  aBstimationein,  »o  as  if  you  take  it  at  allj  you  must 
taka  it  for  the  whole  debt:"  Fo$ter  v.  Jaeh$m{a), 

Erie  contri.  The  plaiotiff  could  not  issue  an  execatioo 
for  costs  on  this  certificate*  '*  The  tuni  recovered  by  the 
verdict"  meaos  the  S9L  awarded  by  the  jury  by  way  of 
damages;  no  other  sum  is  mentioned  in  the  verdict;  and 
in  the  same  manner  it  was  understood  by  the  parlteib 
namely^  that  the  immediate  execution  was  limited  to  the 
damages,  and  that  the  costs  were  to  be  obtained  in  the 
usual  time  afterwards. 

Lord  Dbnman  C.  J.-^Tbe  case  is  Curly  stated  on  the 
part  of  the  plaintiff;  but  in  our  opinion  the  result  is  against 
him.  The  judge  has  certified  for  the  sum  recovered  by  the 
verdict.  The  argument  for  the  plaintiff  is^  that  this  ex- 
cludes the  costs,  I  Uiink  it  includes  them*  unleu  the  judge 
specifically  excepts  them, 

Patthson  J."*-^I  do  not  say  it  is  not  in  the  power  of  the 
judge  who  tries  the  cause  to  prevent  the  plaintiff  from 
taking  out  execution  for  costs*  But  when  bis  certificate 
is  '^  for  the  whole  sum  recovered  by  the  verdict^"  tim^  in 
assumpsit^  is  for  the  damages  and  40s.  costs;  and  in  the 
evident  contemplation  of  the  statnte^  the  ensts  of  inowse 
follow* 

CoLMiDQE  and  Wioutm am  Ja«  concurred* 

Rule  discharged, 

(a)  Hobart,  59. 
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The  Queen  v.  The  Great  Western  Railway  ^-"v-*^ 

Company.  Wednadw, 

January  3lff. 

In  tbia  case  a  role  bad  been  made  absolute  for  a  man-  Where  a  rule 
damus  to  the  company  to  pay  the  sum  of  9^5001  to  the  of^a^d^ma^ 
pros^otorsi  as  compensation  for  the  tolls  of  Maidenhead  ^^  ^^J^  ^^ 

V>.j  .  ...  ...  ^«z?  Tjy.ji    A    charged  OQ  the 

smige,  under  a  special  clause  m  their  act^  (5  8c  o  nuL  %  ground  that  an 

local  and  persona^  c.  107,  s.  230.)    The  company  made  *®^f  !j  ^" 

wnicn  It  was 

UQ  return  to  the  mandamus,  and  paid  the  money.    In  moved  is  de- 

Micbaelmas  Term  a  rule  was  applied  for  by  the  prosecutors,  tied  th/court 

caUiqg  on  the  defendants  to  shew  cause  why  the  defendants  will  hear  a 

should  not  pay  the  costs  of  the  rules  and  writs,  and  was  dis-  J^^  ^at  not 

chareed,  on  the  srouud  that  the  affidavit  was  wrongly  inti-  7*'®'® 'j*®  ^®- 

.    f     •  .     .         .       «,.     ^  .         .      »^.  feet  of  form 

tuled.    It  was  intituled, ''  The  Queen  against  the  Directors  is  in  the 

of  the  Great  Western  Railway  Company  ;**  and  in  the  body  J^^/jfJ^^ 

of  the  affidavit  it  was  recited,  that  ''an  application  had      Where, 

been  made  in  Easter  Term  last  for  a  rule  to  shew  cause  Jnf ^^^i?"^ 

why  a  writ  of  mandamus  should  not  issue,  commanding  was  wrongly 

the  directors  of  the  Great  Western  Railway  Company*'  to  Queen  i^^inst 

pay  the  said  mayor,  &c.  the  aforesaid  sum.  the  Dww^ow 

r«.        «       .   ;      .  .  .    of  the  Great 

The  affidavit  having  been  amended  in  both  these  parti-  Western  Rail- 

cnlars  and  resworn,  a  fresh  rule  nisi  was  obtained  on  the  pany^'^^gtead 

part  of  the  prosecutors,  against  which  of '^Tbe Queen 

against  The 
Great  Western 
Sir   W.  W.  FoUett  S.   G.  now  shewed  cause.     The  Railway  Corn- 
general  rule  is,  that  where  a  party  applying  for  a  mandamus  the  affidavit 

or  certiorari  fails  from  incompleteness  in  his  affidavits,  he  ^}  ^®  ^'°" 

,  .       ningrcaled 

Will  not  have  a  writ  granted  on  fresh  affidavits  supplying  that  a  manda- 

the  defect:   Reg.  v.  Manchester  and  Leeds  Railway  Com^  Tuined*^'' 

pany  (a).    There  is  an  exception  to  that  rule,  where  the  ''against  the 

defect  is  only  in  the  jurat  or  title  of  the  affidavit :  Rex.  v.  ^^  company," 

Justices  qf  WarwiMUreib) ;  but  here  there  is  also  a  defect  fi^<)  }^^  ^? 
-  r  had  been  dis- 

m  the  body  of  the  affidavit,  the  defendants  being  there  also  charg^d^the 

wrongly  described.    The  Court  then  called  on  J^"*^^  ^^"^^ 

^''  to  erant  a 

(a)  8  Ad.  &  H.  418;  5.  C  8         (Q  6  Dowl.  P.  C.  38S.  ^^J  Jgfj^^ 

N.  ft  P.  439.  affidavit  beine 

used  with  these  defects  amendect. 
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Company. 
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Sir  jF,  FoUock  A.  G-  and  H.  Hill  contri.  The  dc- 
feet  in  the  body  of  the  affidavit  is  altogether  immaterial, 
occurring  merely  in  a  recital,  which  might  be  struck  out  al- 
together without  impairing  the  •sufficiency  of  the  affidavit. 
It  was  quite  unnecessary  to  amend  it  at  all.  The  ob- 
jection therefore  is  not  merely  of  a  technical  kind  only» 
but  beside  the  question.  The  whole  application  was  a 
nullity,  and  this  is  not  to  be  regarded  as  a  fresh  appli- 
cation, but  an  original  one.  In  Sheny  v.  Oke{a)f  Mr. 
Justice  Patteson  granted  a  fresh  rule  to  set  aside  an 
award,  where  the  first  had  been  discharged  in  consequence 
of  defects  of  form,  not  in  the  title,  but  in  the  body  of  the 
affidavits. 

Lord  Denman  C.  J. — ^I  think  it  is  safest  to  adhere  to 
the  general  rule.  Where  the  objection  is  simply  to  the 
form  in  which  the  affidavit  is  sworn,  so  that  the  same  affi- 
davit being  re-sworn  will  serve  on  the  second  occasion, 
there  a  fresh  rule  will  be  granted  :  but,  if  it  be  necessary  to 
alter  the  body  of  the  affidavit  in  any  degree,  it  is  no  longer 
the  same,  and  the  Court  will  not  inquire  into  the  amount 
of  the  alteration.  If  the  Court  were  to  rule  otherwise,  a 
question  would  be  raised  on  every  defective  affidavit, 
whether  the  defect  were  so  material  in  its  nature  as  to  pre- 
clude a  fresh  application  or  not. 

Patteson  J. — It  is  best  to  lay  down  a  general  rule,  and 
adhere  to  it.  I  am  inclined  to  think  I  was  wrong  in  allowing 
the  first  application  in  Sherry  v.  Oke  (a),  the  rule,  however, 
was  discharged  ultimately. 

Coleridge  and  Wightman  Js.  concurred. 


Rule  discharged,  without  costs, 
(a)  8  Dowl.  P.  C.  349. 
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HoLFORD  V.  John  Hankinson  and  another.  Tuesday, 

January  30th, 

Trespass  quare  clausum  fregit.    Fifth  plea:  that  long  Apleaintres- 

before  and  at  the  said  several  times  when,  8cc.|  one  Robert  ^^de^danc 

Hankinson  was  and  still  is  the  occupier  of  a  certain  tene^  ^d  all  other 

1  .  •  *      ■  1.    ■     I      pnoroccupier* 

ment  and    premises  with  the  appurtenances,  called  the  ofacertaia 

Horse  and  Jockey,  contiguous  and  next  adjoining  to  the  [^°*7*°eare'^ 

said  close  in  which,  &c.    And  that  he  the  said  R.  Hankin*  next  before  the 

fofii  whilst  such  occupier  as  aforesaid,  and  all  other  prior  ^^"of  the 

occupiers  of  the  tenement,  for  the  full  period  of  twenty  suit,  have  had, 

.  .    ^        1  i.  •  •        •        1  t    *.        os«^  and  ac- 

years  neit  before  the  commencement  of  this  suit  and  before  tually  enjoyed 

either  of  the  said  times  when,  &g.,  have  had,  used  and  ^^^^^^^ , 

„._,,.  .  ,    ^    .  ,  ,         interruption, 

actually  enjoyed  without  interruption^  and  of  right  ought  to  and  of  rieht 

have  had,  used  and  actually  enjoyed  without  interruption,  ^ad  used  and 
and  IS.  Hankinson,  at  the  said  several  times  when,  &c.,  of  actually  en- 
right  ought  to  have  had,  used  and  actually  enjoyed  without  ^^ly  through 

interruption,  and  still  of  right  ought  to  have,  use  and  actu-  the  locus  in 

.  .  niio,  held  bad 

ally  enjoy  without  interruption,  for  himself  and  themselves,  after  Terdict, 

and  his  and  their  servants,  farmers  and  tenants,  occupiers  ^^}^^  actual 

'  '^         enjoyment  was 

of  the  tenement,  a  certain  way  to  pass  and  repass  on  foot  not  alleged  to 

from  a  certain  common  highway,  &c.  into,  through,  over  SSder^Zn^l 

and  along  the  close  in  which.  See.,  unto  and  into  the  tene-  claimed,  and 

ment  of  jR.  Hankinson,  and  so  from  thence  back  again  unto,  there^re  was 

into,  through  and  over  and  along  the  close  in  which,  &.c.  J|^^^^^^°^°^,^ 

unto  and  into  the  common  highway  at  all  times  of  the  year,  according  to 

at  his  and  their  free  will  and  pleasure  as  to  the  tenement  |^^)  ^^  \^ 

of  A.  Hankinson  with  the  appurtenances   belonging  and  s.  5. 

appertaining.     Justification   under  the  above  mentioned 

right  of  way.    Verification,  &c. 

Replication :  that  R.  Hankinson,  and  all  other  prior  oc- 
cupants of  the  tenement  mentioned,  for  the  full  period  of 
twenty  years  next  before  the  commencement  of  this  suit, 
did  not  have,  use  or  actually  enjoy  the  way  in  the  plea  on 
that  behalf  mentioned  as  to  the  tenement  of  R.  Hankinson 
with  the  appurtenances  belonging  and  appertaining,  in 
manner  and  form.  Sec.    Conclusion  to  the  country. 

Issue  thereon. 
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1844.  '         The  defendant  obtained  a  verdict  on  this  issue  at  the 
Liverpool  Spring  Assizes,  1843* 


HoLFORD 


HAHxiirsoN. 


V.  Knowks  in  the  following  Easter  Term  obtained  a  role 

nisi  to  enter  judgment  for  the  plaintifF  non  obstante  vere- 
dicto, or  for  a  repleader,  on  the  ground  that  the  plea  did 
not  allege  that  the  enjoyment  of  the  waj  had  been  had  as 
of  right,  according  to  the  Prescription  Act,  9kS  Will.  4, 
c.  7U  s*  5,  so  that  the  alleged  right  and  the  alleged  enjoy- 
ment were  not  connected  together. 

Worthy  and  W.  JST.  Watson  now  shewed  cause.  The 
plea  alleges  that  the  way  has  for  twenty  years  been  enjoyed 
as  to  the  tenement  of  R.  Hankinson  belonging,  and  the 
replication  denies  that  the  way  has  for  twenty  years  been 
enjoyed  as  to  the  said  tenement  belonging.  Under  this 
issue  therefore  it  must  be  taken,  after  verdict,  to  have  been 
proved  that  the  enjoyment  has  been  actually  had  as  of  right 
for  the  requisite  period.  The  Prescription  Act  has  not 
created  any  new  right,  but  was  passed  chiefly  for  the  pur- 
pose of  relieving  the  consciences  of  the  jury :  Bright  v. 
Walker(a).  They  then  referred  to  1  Wm.  Saund.  228,  n.  (I), 
and  Jackson  v.  Pe$ked{b)  and  Clark  v.  King(c),  to  shew 
that  the  objection  was  cured  by  verdict,  as  the  j^lea  had 
merely  stated  title  defectively,  and  not  a  defective  title : 
that  the  plea  might  perhaps  be  ambiguous,  and  that  an 
ambiguity  was  always  cured  by  verdict,  as  the  ambiguous 
expression  must  afterwards  be  taken  to  have  been  used  in 
that  sense  which  would  sustain  the  verdict :  Lord  Hunting' 
tower  V.  Gardiner  (d),  Avery  v.  Hoole{e)\  in  which  last 
case  a  declaration  that  **  defendant  had  used  a  gun,  being 
an  engine  to  kill  and  destroy  game,**  without  averring  that 
he  had  used  it  for  the  destruction  of  game,  was  taken,  after 
verdict,  to  mean  that  he  had  so  used  it,  because  ''  the  use 
must  have  been  proved  at  the  trial,  or  the  verdict  could  not 
have  been  found  for  the  plaintiff." 

(fl)  1  C.  M.  &  R.  211.  •     W  1  B.  &  Cvi^r;  &  C.  9  D. 

(6)  1  Mau.  &  S.  234.  &  R.  450. 

(c)  3  T.  R.  147.  (e)  Cowp.  8©. 
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Know/es  and  Tomlinson  contri  were  not  heard. 

Lord  Dbnman  C.  J.— The  Prescription  Act  gives  a  new  Howord 
form  of  plea.  A  party  may,  if  he  prefer  it,  recur  to  the  old  HAVKiKtoir. 
form  of  plea.  But,  if  he  adopts  the  new  form,  be  must 
follow  the  words  of  the  act.  The  defendant  has  not  done 
this.  Every  thing  alleged  in  this  plea  may  have  been  found 
for  him,  and  yet  he  may  have  no  defence.  It  is  said  the 
fault  in  the  plea  is  a  mere  ambiguity.  I  think  there  is  no 
ambiguity.  The  defendant  by  the  language  of  his  plea 
seems  rather  to  express  his  regret  that  he  had  not  enjoyed 
the  way  as  of  right. 

Patteson  J. — The  act  gives  a  new  form  of  plea,  and 
makes  it  sufficient  to  *'  allege  the  enjoyment  as  of  right." 
If  a  party  chooses  to  take  advantage  of  this  section,  he  must 
use  the  very  words.  This  case  illustrates  the  very  distinction 
in  Jackson  v.  Pesked[a)  and  other  cases.  This  is  the  state- 
ment of  a  defective  title,  and  not  a  title  defectively  stated. 

Coleridge  J. — This  is  a  statement  of  a  defective  title, 
for  every  thing  in  the  plea  may  be  truly  stated  to  the  satis- 
faction of  the  jury,  and  yet  the  jury  may  not  have  been 
satisfied  that  the  way  was  ever  actually  used  as  of  right. 

Rule  absolute, 
(a)  1  Man.  &  S.  934. 


Hall  r.  The  Mayor,  Aldermen  and  Burgesses  of  the 

Borough  of  Swansea.  jal^mh. 

Assumpsit  for  money  had  and  received,  work  done,  Where  a  bo- 

•^  niugh  corporn- 

and  on  an  account  stated.  tion,  under  a 

claim  that  a 
particular  office  was  vacant,  or  that  it  had  been  abolished  b^  the  Municipal  Corporation 
Act,  bad  for  some  years  wrongfully  received  the  fees,  amounting  to  upwards  of  000/., 
payable  to  the  holder  of  such  office,  held  that  indebitatus  assumpsit  for  money  had  and 
received  might  be  brought  against  the  corporation  ;  for,  as  it  would  be  absurd  to  sup- 
pose that  a  corporation  would  contract  under  seal  to  refund  money  which  they  claimed 
to  be  their  own,  the  necessity  of  the  case  required  such  a  remedy. 
VOL.  L — D.  M.  1  1 
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1844.  Plea :  non  assumpsit  and  issue  tbereon. 

*^'^^^  The  actioD  was  brought  to  recover  the  amount  of  certain 

9.  toHs,  dues  and  keelage,  payable  to  the  plaiotiff  as  the  layer 

^S'wAK**'*  ®^  keeper  of  the  river  Tawe  at  Swansea^  from  the  1st  January, 
1837,  to  the  commencement  of  this  action. 

The  cause  was  tried  before  Mauk  J.,  at  the  Glamorgan- 
shire Spring  Assizes,  I84d|  when  a  verdict  was  found  for 
the  plaintiff,  damages  1000/.,  subject  to  the  opinion  of  the 
Court  upon  a  case. 

The  case  among  other  things  stated  the  following  facts : 
The  plaintiff  claimed  for  twenty  years  to  have  been  layer 
keeper  of  the  port  of  Swansea,  duly  presented  by  the 
court  leet  of  the  manor  and  borough  of  Swansea,  and  ap- 
pointed by  the  steward  of  the  Duke  of  Beaufort,  the  lord 
of  the  said  manor  and  borough,  and  contended  that  in  virtue 
of  such  appointment  he  was  entitled  to  certain  tolls  on 
shipping  entering  the  port  of  Swansea.  Since  1836  the 
amount  received  for  these  dues  has  been  paid  by  the  re- 
ceiver to  the  treasurer  of  the  corporation  of  Swansea,  in- 
stead of  to  the  plaintiff,  and  for  the  recovery  of  the  amount 
so  paid  this  action  is  brought. 

The  ancient  duties  of  the  layer  keeper  were  to  keep  the 
layers  or  beds  of  the  shipping  free  from  obstacles  and  in  a 
proper  state,  but  these  duties  have  been  merely  nominal 
since  the  appointment  of  a  harbour  master  under  stat.  31 
Geo.  3,  c.  83. 

The  mode  of  appointing  the  layer  keeper  was  as  follows: 
It  has  been  the  custom  from  time  immemorial  for  the 
stewards  of  the  lords  of  the  seigniory  of  Gower  (a  district 
of  the  county  of  Glamorgan),  who  are  also  lords  of  the  bo- 
rough and  manor  of  Swansea,  which  is  within  the  seigniory, 
together  with  the  port  reeve  of  the  borough  of  Swansea, 
to  hold  annually  two  leet  and  baron  courts  for  the  borough 
and  manor  of  Swansea,  which  borough  and  manor  are  co- 
extensive. 

The  jury  of  these  courts  are  composed  of  aldermen, 
burgesses  and  resiauts. 
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At  one  of  these  courts  it  has  been  the  custom  to  appoint         1844. 
the  layer  keeper.   Two  names  are  presented  by  the  homage      ^^^^^'"^^ 
to  the  duke*8  steward  and  the  steward  elects  one  of  them.  «. 

The  port  reeve  of  the  borough  usually  sat  with  the  duke's  Major,  &c.  of 
steward,  but  took  no  part  in  these  proceedings. 

The  layer  keeper's  oath  of  office  was  to  eicecute  the 
office,  &c.  for  the  year  ensuing,  and  until  another  should  be 
chosen  in  his  stead,  or  until  he  should  be  lawfully  dis- 
charged. 

The  plaintiff  was  appointed  in  1822,  and  was  annually 
appointed  until  18S6.  He  was  also  appointed  in  1896,  but 
the  mayor  protested  against  the  appointment. 

In  1838  the  duke's  steward  attended  at  the  town  hall 
for  the  purpose  of  holding  a  leet,  but  was  prevented  by  the 
'  mayor,  by  whose  orders  the  doors  of  the  hall  were  locked> 
in  consequence  of  which  the  steward,  in  the  vestibule  of  the 
hall,  adjourned  the  court  till  further  notice,  and  forbore  to 
hold  courts  till  1842,  when  he  again  resumed  them.  At  the 
court  of  that  date  the  plaintiff  was  re-presented  by  the 
homage  and  re-appointed  and  sworn  in  by  the  steward,  the 
then  mayor  sitting  with  him  as  the  port  reeve  used  to  do. 

By  the  SOth  section  of  stat.  3 1  Geo.  3,  above  mentioned, 
the  powers  of  the  layer  keeper  are  expressly  reserved.  By 
the  64th  section  the  royalties,  rights,  &c.  of  the  Duke  of 
Beaufort  and  the  future  lords  are  saved. 

A  clerk  and  receiver  was  appointed  under  this  act ;  and 
has  collected  and  continues  to  collect  the  toUs,  8cc.,  who, 
until  1836,  has  paid  over  to  the  layer  keeper  his  pro- 
portion. 

In  1836  a  committee  of  inquiry,  appointed  by  the  town 
council,  reported  to  the  town  council  that  the  appointment 
of  layer  keeper  should  be  vested  in  the  corporation,  and 
that  5/.  per  cent,  on  the  revenue  should  be  allowed  for  its 
collection ;  and  this  report  was  acted  on  by  the  town  coun- 
cil, and  from  the  1st  January,  1837,  the  receiver  appointed 
by  the  corporation  paid  to  the  treasurer  of  the  borough  the 
dues  of  the  layer  keeper.     The  whole  amount  so  paid  to 

I  i2 
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1844.        the  treasurer,  from  the  1st  January,  18379  to  the  dlst  De- 
cember, 1842,  was  6^9/*  19«. 

The  defendants   contend,    I.  That  the  office  of  layer 
Mayor,  &c.  of  keeper  was  an  annual  office,  and  that  the  plaintifF  has  not 

dWANSEA* 

been  duly  re-appointed  since  1835. 

2.  That  the  plaintiff,  at  the  time  of  the  passing  of  the 
Municipal  Corporation  Act  (5  8c  6  WilL  4,  c.  76),  was  an 
executive  officer  in  the  borough  of  Swansea,  and  that  he 
was  not  re-appointed  according  to  the  provisions  of  the 
said  act. 

3.  That  the  right  of  action  above  set  forth  by  the  plain- 
tiff cannot  be  tried  as  against  these  defendants  in  the  form 
of  indebitatus  assumpsit. 

4.  That,  inasmuch  as  the  defendants  set  up  a  title  to  tlie 
tolls  in  question,  such  title  cannot  be  tried  in  an  action  on 
the  indebitatus  count  for  money  had  and  received. 

It  is  agreed  that  the  Court  shall  be  at  liberty  to  draw  all 
such  conclusions  and  inferences  from  the  evidence  as  the 
Court  shall  think  a  jury  ought  to  have  done. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  en- 
titled to  recover  from  the  defendants  the  amount  of  layer 
keeper's  dues  so  received  by  the  town  council  since  the 
3 1st  December,  1836,  or  any  part  thereof,  then  the  verdict 
IS  to  stand  entered  for  the  plaintiff  for  such  amount  or  such 
part;  but,  if  the  Court  shall  be  of  a  contrary  opinion,  then 
a  nonsuit  is  to  be  entered,  or  a  verdict  for  the  defendants, 
as  the  Court  shall  direct. 

W,  M,  James  for  the  plaintiff.  The  only  question  argued 
of  general  importance  was,  whether  indebitatus  assumpsit 
would  lie  against  the  corporation.  On  this  point  he  cited 
Beverlet/v,  The  Lincoln  Gas  Light  and  Coke  Company  (a), 
and  Church  v.  The  Imperial  Gas  Light  and  Coke  Com- 
pany (6). 

(a)  6  A.  &  E.  829;  S.  C,  2  N.  (ft)  6  A.  &  E.  846 ;  S.  C.  3  N. 

&  P.  S83.  &  P.  35. 


Hall 
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Erie  contrd.  Indebitatus  assumpsit  will  not  lie  against 
the  corporation  on  an  implied  contract  by  them  to  repay 
tolls  which  they  have  received  under  a  claim  of  right.    The  v. 

cases  relied  upon  by  the  plaintiff  are  exceptive  cases,  shew-  ^^^^»  ^^'  ^^ 
ing  only  that  a  corporation  can  contract,  without  seal,  for 
certain  given  purposes  essential  to  their  existence,  or  with  re- 
spect to  small  matters  of  frequent  occurrence.  A  corporation 
cannot  appoint  an  attorney  except  under  seal:  Arnold  v. 
MayorfSfc.  of  Pool  {a)*,  nor  contract,  except  under  seal,  to 
pay  a  sum  of  money  for  the  making  of  improvements  within 
the  borough :  Mayor,  ftc.  of  Ludlow  v.  Charlton  (6). 

W.  M.  James  in  reply.  The  effect  of  the  authorities  is, 
that  assumpsit  lies  against  a  corporation  whenever  the 
necessity  of  the  case  requires  it.  He  then  cited  De  Grave 
V.  Mayor,  Sfc.  of  Monmouth  (c).  He  also  cited  Yarborough  v. 
The  Governor,  S^c.  of  the  Bank  of  England  {d),  to  shew  that 
if  the  corporation  had  converted  the  plaintiff's  goods  they 
would  be  liable  in  trover,  and,  consequently,  in  an  action 
for  money  had  and  received  for  the  proceeds  if  they  sold 
the  goods. 

Lord  Denman  C.  J. — This  is  an  action  brought  by  the 
layer  keeper  against  the  corporation  of  the  port  of  Swansea, 
to  recover  the  fees  of  his  office,  which  have  been  received 
by  the  corporation  for  several  years  past.  The  office  is  an 
ancient  office,  and  it  appears  by  the  oath  of  office  that  the 
plaintiff  undertook  to  execute  it  until  his  successor  should 
be  appointed  or  he  (the  plaintiff)  should  be  lawfully  dis- 
charged. I  think  the  case  discloses  sufficient  evidence  of 
bis  continuing  in  office  until  the  present  time,  unless  some- 
thing has  occurred  to  determine  his  tenure  of  it.  I  think  the 
plaintiff  was  properly  appointed,  although  the  port  reeve 
did  not  join  in  the  appointment.     Then  it  is  said  that  the 

(a)  5  Scott,  N.  R.  741.  (c)   4  C.  &  P.  111. 

(h)  6  M.  &  W.  815.  {d)  16  East,  6. 
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office  has  been  abolished  by  the  Municipal  Corporation 
Act.     If  the  corporation  had  met  together  and  come  to  a 
V.  resolution  that  the  office  was  useless  and  should  be  discon* 

^S^T  ^^  ^^  tinued,  the  question  might  have  arisen.  But  the  corpora- 
tion have  received  the  fees  of  the  office,  and  cannot  say 
that  the  office  continues  for  the  purpose  of  receiving  the 
fees,  and  that  it  is  abolished  for  the  purpose  of  retaining 
them  against  the  plaintiff.  (His  Lordship  then  adverted 
to  the  Stat.  SI  Geo.  S,  to  shew  that  the  office  was  continued 
by  that  act.) 

With  regard  to  the  maintenance  of  this  action  of  assump- 
sit against  the  corporation,  I  think  the  two  cases  in  this 
Court  are  conclusive  in  the  plaintiff's  favour,  at  the  same 
time  I  think  in  the  other  cases  cited  the  Courts  were  quite 
right.  In  the  case  in  the  Exchequer  the  defendant  must 
have  known  that  it  would  have  been  proper  for  the  corpo- 
ration to  affix  their  common  seal  to  the  contract  on  which 
he  relied,  so  as  to  manifest  it  to  be  the  deliberate  act  of  the 
corporation.  Still  more  in  the  other  case,  which  was  in 
the  Common  Pleas,  the  corporation  might  fairly  say  to  an 
attorney  who  sought  to  fix  them  with  a  large  sum  due  for 
professional  services,  ''  You,  who  know  in  what  manner  a 
corporation  ought  to  contract,  should  have  taken  care  that 
the  appointment  of  you  by  the  corporation  as  their  attor- 
ney was  properly  executed/'  I  think  the  only  principle 
applicable  to  this  point  is  the  necessity  of  the  case ;  that  is 
the  only  rational  ground  on  which  any  exception  can  be 
put  to  the  ordinary  rule,  that  the  will  of  a  corporation  must 
be  expressed  by  its  common  seal*  Apply  that  principle 
here.  If  the  corporation  have  chosen  to  apply  the  plaintiff's 
money  to  their  own  use,  it  is  absurd  to  suppose  that  they 
would  engage  under  the  common  seal  to  repay  him.  It  is 
not  correct  to  say  that  the  plaintiff's  right  of  action  in  this 
form  results  from  contract;  it  results  from  that  wroi^ful 
act  of  the  corporation  which  has  created  the  necessity  of 
bringing  such  an  action. 
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Pattbson  J.  (after  disposing  of  the  questions  raised  i844. 
against  the  plaintiff's  title.) — The  corporation  have  received 
the  plaintiff's  nioney>  and  when  he  seeks  to  recover  it  they 
say  they  have  entered  into  no  engagement  under  their  com-  ^^^> 
mon  seal  to  refund  it.  We  certainly  cannot  allow  such  a 
defence  to  prevail,  unless  we  are  compelled  to  do  so.  No 
case  very  like  the  present  has  been  actually  decided,  but 
I  think  it  is  within  the  principle  of  Smith  v.  The  Bimung-* 
ham  and  Staffordshire  Gas  JJght  Company  (a)  and  Yarba^ 
rough  V.  The  Governor,  Ifc.  of  the  Bank  of  England  {b);  for 
it  would  be  absurd  to  say  that  trover  would  lie  against  a 
corporation  for  converting  goods,  and  that  money  had  and 
received  would  not  lie  for  converting  the  proceeds  of  those 
goods.  The  true  ground  in  such  cases  is  the  necessity  of 
allowing  the  form  of  action.  It  would  be  the  height  of 
absurdity  to  suppose  that  a  corporation  would  covenant  to 
refund  money  which  they  claim  to  have  received  rightfully 
as  their  own  money. 

CoLSRiOGB  J. — I  am  entirely  of  the  same  opinion.  In 
a  case  like  this,  where  principle  and  authority  enable  us  to 
say  the  action  may  be  maintained,  we  certainly  ought  to  be 
ready  to  act  up  to  the  law  though  not  to  strain  it.  It  is 
found  that  the  corporation  in  this  case  made  a  resolution 
to  receive  the  money,  and  the  money  must  be  supposed  to 
be  now  in  the  corporate  chest.  If  the  sum  had  been  small, 
the  counsel  for  the  defendants  would  probably  not  deny 
that  the  action  might  be  maintained,  for  he  puts  the  law  of 
the  case  upon  a  question  of  magnitude.  But  on  what  prin- 
ciple can  the  difference  in  amount  be  held  to  make  any 
difference  in  a  case  like  this  ?  How  can  a  corporation 
be  expected  to  seal  a  bond  for  the  repayment  of  money 
which  they  say  is  their  own  ?  The  principle  on  which  we 
decide  this  case  is  to  be  found  in  Yarborough  v.  The  Go^ 
vernor,  6sc.  of  the  Bank  of  England  (b).    That  case  shews 

(a)  1  A.  &  £.  526;  S.  C.  3  N.&  M.  771.  (6)  16  East,  6. 
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1844.        that  trover  would  lie,  whatever  might  be  the  value  of  the 

^'^^       property  converted  by  the  corporation.     Can  it  then  con- 

^,  sistently  be  maintained   that,  if  the  corporation  sell  the 

Ma>or,  &c.  of  convened  property,  money  had  and  received  will  not  lie  for 

the  proceeds  ? 

WiGHTMAN  J. — I  fully  agree.  There  is  no  doubt  that 
the  corporation  have  received  money  which  belongs  to  the 
plaintiff.  The  only  question  in  my  mind  was,  whether  the 
money  could  be  recovered  in  this  form  of  action.  It  has 
been  decided  that  assumpsit  may  be  brought  against  a  cor- 
poration in  certain  cases,  whether  the  consideration  be 
executed  or  executory.  On  the  other  hand,  it  is  said  there 
are  many  cases  even  of  executed  consideration  where 
assumpsit  could  not  be  maintained,  and  that  it  is  essential 
'  to  the  maintenance  of  such  form  of  action,  that  the  contract 
in  question  relate  to  some  matter  of  daily  recurrence,  or  of 
small  moment  or  of  urgent  necessity.  Now  the  reason 
founded  upon  necessity  may  fairly  be  resorted  to  here,  for 
unless  we  allow  this  action  to  be  brought,  I  do  not  see 
what  remedy  the  plaintiff  can  have.  In  the  case  in  the 
Exchequer  there  was  no  reason  why  the  corporation  should 
not,  if  they  had  thought  proper,  have  sealed  the  contract 
with  all  formality,  and  it  might  be  said  to  be  the  party's 
own  fault  that  he  did  not  require  the  contract  to  be  sealed. 
But  here  the  plaintiff  has  no  opportunity  of  procuring  the 
corporate  seal,  for  the  corporation  have  taken  his  money 
and  say  it  is  theirs.  The  analogy  furnished  by  the  cases 
of  trover  against  corporations  is  also  strongly  in  favour  of 
the  maintenance  of  this  action. 

Judgment  for  the  plaintiff. 


HILARY  TERM,  VII  VICT.  483 

1844. 

HoLROYD  and  another  v.  Reed  and  another.  Wednesday, 

January  31  tt, 

D£BT  for  goods  sold,  work  done,  money  lent,  money  A  plea  of  the 

paid,  and  money  had  and  received.     Pleas:  never  indebted,  the  plafnti^s^ 

payment  and  set-off.    The  plaintiffs  having  become  bank-  pleaded  puis 

rupts  after  the  plea,  the  defendants  pleaded  the  bankruptcy,  nuance  (see 

To  this  plea  the  plaintiffs  demurred  specially.    A  rule  was  ™^.»*  J'    ov 

obtained,  calling  on  the  plaintiffs  to  shew  cause  why  further  is  amendable. 

proceedings  should  not  be  stayed,  or  why  the  defendants 

should  not  be  at  liberty  to  amend  their  plea  of  puis  darrein 

continuance,  or  withdraw  such  plea  and  replead  the  first 

set  of  pleas ;  and  why  the  plaintiffs  should  not  give  security 

for  costs. 

Baines  and  Pashley  now  shewed  cause,  and  contended, 
inter  alia,  that  a  plea  in  the  nature  of  a  plea  puis  darrein 
continuance  cannot  be  amended,  citing  Sro.  Ab.  Continu- 
ance, 5 ;  Year  Books,  9  Hen.  6,  23,  9  Hen.  7.  9- 

Martin  contrd,  relied  on  Lindo  v.  Simpson  (a). 

Hance,  on  the  same  side,  was  not  heard. 

Per  Curiam  (6). — We  can  see  no  reason  why  a  plea  puis 
darrein  continuance  should  not  be  amendable. 

Rule  absolute  for  amending  the  plea,  on 
payment  of  costs  of  the  application 
and  of  the  amendment  (c). 

(a)  2  Smithy  659.  (c)  See  Hawkins  v.  Moor,  Cro. 

(6)  Lord  Denman  C.  J.,  PaUe-      Jac.  261. 
son,  Coleridge  and  Wighiman  Js. 
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Jmuar^^iith.  '^^  QuEEN  V.  The  Lord  Mayor  of  London. 

A  person  com-  JxELLY  ou  a  foraier  day  in  this  term  obtaioed  a  rule 

prison  for         ^^  shew  cause  why  a  maudamus  should  aot  issue  to  the  de* 

further  exami-  fendant  commandiiiff  him  to  deliver  to  one  Fletcher,  or  his 

nation  only,  .  ®  ^       ^  ^ 

and  not  6nally  attorney,  copies  of  the  examinations  of  the  witnesses  re- 

triSTas^no^'^'^  spectively,  upon  whose  depositions  the  said  Fletcher  from 

right  to  copi^es  time  to  time  and  then  stood  committed  to  prison  to  the  cus- 

tions^undw*'"   ^^^y  ^^  ^^^  keeper  of  the  Giltspur  Street  prison,  pursuant 

*1^^/ 4^  ^       ^^  ^^*^'  ^^^  ^^"'  ^'  ^'^^^' "  ^"  A^^  ^^^  enabling  Persons 
s.  3. '  '         '  indicted  of  Felony  to  make  their  Defence  by  Counsel  or 

shodd^'"""*'  Attorney/' 

signed  by  the  The  prisoner  had  been  charged  before  the  lord  mayor 
w^ess^*iu"  ^'^^  felony.  Numerous  witnesses  in  support  of  the  charge 
soon  as  they  had  been  examined  in  the  course  of  December  and  January 
last,  and  the  prisoner  at  the  conclusion  of  each  day's  exami- 
nation had  been  committed  to  prison  by  the  lord  mayor  for 
further  examination.  The  depositions  had  not  been  signed 
by  the  lord  mayor  or  by  the  witnesses. 

The  prisoner's  attorney  had  offered  to  pay  the  charges 
allowed  for  such  copies  of  depositions  by  the  third  section 
of  the  statute. 

Sir  F.  Pollock  A.  G.  and  R.  V.  Richards  now  shewed 
cause.     The  statute  (a),  allowing  a  prisoner  to  have  copies 

(a)   The   first  section  enacts,  answer  and  defence  thereto    by 

"  Whereas  it  »  just  and  ftason-  counsel  learned  In  the  law,  or  by 

able  that  persons  accused  of  of-  attorney  in  Courts  where  attornies 

fences  against  the  law  should  be  practise  as  counsel." 
enabled  to  make  their  full  answer  Section  3  is  ns  follows : — ^*' And 

and  defence  to  all  that  is  alleged  be  it  further  enacted,  that  all  per* 

against  them,  be  it  therefore  enact-  sons  who,  after  the  passing  of  this 

ed,  &c.  that,  from  and  after  the  act,  shall  be  held  to  bail  or  com- 

first  day  of  October  neit,  all  per-  mitted   to  prison  for  any  offence 

sons  tried  for  felonies  shall  be  ad-  against  the  law,  shall  be  entitled 

mitted,  after  the  close  of  the  case  to  require  and  have  on  demand, 

fur  the  prosecution,  to  make  full  (from  the  person  who  shall  have 
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of  the  depositions  against  hioiy  does  not  apply  to  a  prisoner        ^844. 
committed  for  further  examination  only  and  not  for  trial,    j^^  Qukeit 
The  third  section^  which  contains  the  provision  applicable  v, 

to  this  question^  expressly  applies  to  persons  "  commit-  London. 
ted  for  any  offence.''  A  person  is  not  committed  for  any 
offence  until  he  is  finally  committed  for  trial.  Stat.  7 
Geo,  4,  Cm  64,  is  in  pari  materift,  and  it  is  dear  from  that 
statute  that  depositions  were  not  deemed  to  be  complete 
until  they  should  be  ready  to  be  returned  into  the  Court  at 
which  the  trial  might  take  place  ;  the  title  of  the  act ''  To 
enable  Persons  indicted  of  Felony  to  make  full  Defence,'' 
&€•  clearly  has  reference  to  the  time  of  trial. 

Kelly  and  Ballantine  contri.  The  object  of  the  act  was 
to  give  the  prisoner  the  opportunity  of  meeting  the  charge 
against  him  in  every  stage  of  the  proceedings,  and  not 
merely  at  the  time  of  trial.  He  is  to  be  assisted  in  giving  a 
full  answer  to  all  that  may  be  alleged  against  him.  There 
is  nothing  said  about  the  time  of  trial.  As  soon  as  the 
charge  is  made  before  the  magistrate  the  prisoner  is  put  on 
his  defence  ;  and  the  consequences  of  commitment  for  trial 
are  frequently,  so  far  as  regards  the  duration  of  imprison- 
ment, much  more  severe  than  the  punishment  on  conviction. 

the  lawful  custody  thereof,  and  is  to  take  place,  such  person  shall 

who  is  hereby  required  to  deliver  not  be  entitled  to  have  any  copy  of 

the  same,)  copies  of  the  exami-  such  euiinination    of   witnesses, 

nations  of  the  witnesses    respec-  unless  the  judge  or  other  person 

lively,    upon    whose    depositions  to  preside  at  such  trial  shall  be  of 

they  have  been  so  held  to  bail  or  opinion  that  such  copy  may  be 

oomoiiited  to  prison,  on  fAysnenc  made  aod  delivered  without  delay 

of  a  reasonable  sum  for  the  same,  or  inconvenience  to  such  trial ;  but 

not  exceeding  three-half-pence  for  it  shall  nevertheless  be  competent 

each  folio  of  ninety  words :  Pro-  for  such  judge  oi  other  person  90 

vided  always,  that  if  such  demand  to  preside  at  each  trial,  if  he  shall 

shall  not  be  noade  before  the  day  think  fit,  to  postpone  such  trial  on 

appointed  for  the  commencement  account  of  such  copy  of  the  exa^ 

of  the  assize  or  sessions  at  which  mination  of  witnesses  not  having 

the  trial  of  the  person  on  whose  been  previously  had  by  the  party 

behalf  such  demand  shall  be  made  charged." 
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1844.         As  to  the  meaning  of  the  word  '*  cotumitment/*  it  is  obvious 
The  QuEBN    ^^^  word  applies  to  every  kind  of  commitment :  £  Hale 
V,  P.  C.  cap.  XIV.  p.  ISO ;  Davis  v.  Capper  (a).   Stat.  7  Geo. 

London!^  4,  c.  64,  s.  2,  with  respect  to  the  mode  of  taking  deposi- 
tions, makes  no  distinction  between  one  sort  of  commit- 
ment and  another.  If  the  depositions  are  not  yet  properly 
signed,  the  answer  is  that  they  ought  to  be.  It  is  expedient 
that  they  should  be  signed  as  soon  as  taken^  and  that  they 
should  not  be  altered  afterwards.  If  a  deponent  were 
to  die  before  trial,  his  deposition,  unless  properly  signed, 
would  not  be  admissible  in  evidence.  Witnesses  might  be 
tampered  with  after  final  commitment  as  well  as  after  com- 
mitment for  further  examination,  and  therefore  no  objection 
can  be  made  on  that  ground  to  the  present  application. 

Lord  Denman  C.  J. — This  rule  must  be  discharged. 
The  preamble  of  the  statute  is  clearly  confined  to  defences 
at  the  time  of  trial.  The  terms  '*  full  answer  and  defence" 
would  not  be  very  appropriate  with  reference  to  the  inquiry 
before  the  magistrate,  who  could  have  no  power  whatever 
to  try  the  case.  The  words  which  raised  some  doubt  in 
my  mind  were  those  in  the  third  section,  which  provide 
that  the  accused  party  may  "have  on  demand  from  the 
person  who  shall  have  the  lawful  custody  thereof"  copies 
of  the  examinations.  The  words  **  on  demand,"  coupled 
with  the  words  describing  the  situation  of  the  person  en- 
titled to  make  the  demand,  viz.  that  he  should  be  ''  com- 
mitted to  prison,"  created  at  first  some  difficulty  in  my 
mind.  The  applicant  here  has  made  a  demand,  and  he  is 
**  committed  to  prison,  but  still  he  is  not  ''  committed  to 
prison  for  any  offence ;"  the  consideration  of  his  case  is 
suspended,  and  he  is  committed  merely  for  safe  custody 
until  more  information  is  obtained.  This  power  of  com- 
mitment during  the  inquiry  is  one  which  it  is  necessary  the 
justice  should  have,  when  enough  has  been  disclosed  to 

(a)  10  B.  &  C.  39. 


HILARY   TERM,    VII  VICT.  487 

render  further  investigation  proper  and  yet  not  enough  to         1844. 

juBtiry  commitment  for  trial.  ^    ^ 

•^         ^  The  Queen 


«. 


Patteson  J.— I  am  of  the  same  opinion.  Although  ^J^Jf^X"*^ 
the  preamble  does  not  contain  the  word  ''  trial/'  yet  the 
privilege  of  making  full  defence  by  counsel  is  clearly  limited 
to  the  time  of  trial.  But  I  found  my  judgment  upon  this, 
that  the  applicant  is  not  now  committed  for  any  offence  but 
for  further  examination  only. 

Coleridge  J. — I  am  of  the  same  opinion.  And  I 
think  this  question  a  very  important  one,  for,  if  this  case  is 
within  the  act,  the  magistrate  would  have  no  discretion  to 
withhold  copies  of  the  depositions,  although  by  furnishing 
them  he  might  sometimes  defeat  the  purposes  of  justice, 
especially  where  many  persons  are  implicated  in  a  charge. 
The  preamble  appears  to  me  to  apply  to  the  first  two 
sections  only,  and  the  third  looks  like  an  afterthought. 
The  words  "  full  answer  and  defence"  occur  in  the  enacting 
part  as  well  as  the  preamble  of  the  first  section,  and  the 
terms,  as  well  understood  in  our  law,  apply  to  the  time  of 
trial  only.  That  section  expressly  gives  the  privilege  of  full 
defence  by  counsel  to  "  all  persons  tntd  for  felonies.**  But 
the  question  is  upon  the  third  section,  and  is  a  very  short 
one — Is  this  applicant  now  committed  for  any  offence  ? 
The  person  within  the  act  is  to  have  copies  of  examina- 
tion  ''  on  demand  ;'*  and  it  appears,  from  the  subsequent 
provision  in  case  "  mch  demand**  shall  not  be  made  before 
trial,  that  the  demand  contemplated  was  a  demand  after 
final  commitment  and  before  trial.  It  could  not  be  in* 
tended  that  a  prisoner  should  be  entitled  to  the  copies 
where  he  is  discharged. 

WiGHTMAN  J. — As  this  was  a  case  of  general  importance 
I  thought  it  better  to  grant  the  rule,  but  I  also  thought 
from  the  first  that  the  third  section  did  not  apply  to  this 
case.      The    preamble   contemplates    the   trial   only,   and 
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though  the  third  section  does  not  expressly  restrict  the 
right  to  prisoners  committed  for  trial,  yet  I  think,  both 
with  respect  to  the  preamble  and  to  the  expressions  of  the 
^LfWDOK^^^  third  section  iuelf,  that  the  present  case  is  not  withio  the 
statute.  A  commitment  for  further  examinatioa  is  not  a 
commitment  "  for  any  offence,"  but  is  merely  for  the  fur- 
ther examination  of  a  person  charged  with  an  offence. 

Lord  Dbnman  C.  J. — It  is  proper  to  add  that  our 
judgment  does  not  proceed  at  all  upon  the  absence  of  sig- 
nature to  this  case  by  the  lord  mayor  and  witnesses.  It  is 
the  duty  of  the  magistrate  to  sign  the  depositions  and  to 
have  them  signed  by  the  witnesses  as  the  case  goes  on. 

Rule  discharged. 


The  Queen  v.  The  Justices  of  Lancashire,  (a) 
(Holywell,  appellants,  Waerington,  respondents.) 

An  order  of  A  RULE  nisi  had  been  obtained  in  Easter  Term  for  a 
madT  Ocu^r  ^i^Ddamus  to  the  defendants  to  enter  continuances  and  hear 
5,  suspended  nu  appeal  against  an  order  for  the  removal  of  Margarei 
day,  and  Pf'gl^  &nd  her  children  from  Warrington,  in  Lancashire,  to 

T4  •'*fl?«'^ha[  H^')^^«"'  ^"  Flintshire. 

the  parish  on  The  order  of  removal,  and  an  order  of  suspension  in- 
ond^wM  dorsed  upon  it,  were  made  on  the  5  th  October,  1849,  and 
served  was  not  served  on  the  parish  officers  of  Holywell  on  the  14)th  with 
appeal  at  a       notice  of  chargeability  and  examinations. 

sessions  com-        Xhe  next  quarter  sessions  at  which  the  business  for  the 

roencine  Nov.     ,.  .  .  -  -.  ,  .  •  •  ■    imT      •  •      • 

3,  inasmuch  as  division  of  Lancasbure  in  which  Warrington  is  situate  was 

the  period  of 

twenlv-one  (a)  Decided  in  Trinity  Term  1843  (June  10). 

days  from  the 

service  of  the 

order  had  not  elapsed. 

SembU,  that  under  sect  79  of  the  4  Sc  «  Will.  4,  c.  76,  a  parish  has  twenty-one  days 
after  the  service  of  an  order  of  removal,  to  consider  whether  it  will  appeal  or  not ;  and 
that,  therefore,  as  14  days'  notice  must  be  given  of  the  grounds  of  appeal,  them  are  io 
all  thirty-five  clear  days  between  the  service  of  such  order  and  the  sessions  at  which  it 
is  necessary  to  appeal. 
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disposed  of,  coronienced  at  Kirkdale  oa  November  3  by         1844. 
adjournment ;  (the  sessions  having  commenced  at  Lancaster  ^ 

according  to  1  WiU.  4,  c.  70,  s.  35,  in  the  first  week  after  v. 

October  1 1  th,  that  is  to  say,  in  the  present  instance,  ou  Moci^  Lancamibb. 
day,  October  17;)  No  appeal  was  made  to  those  sessions, 
and  the  parish  officers  of  Warrington  moved  to  have  their 
order  confirmed,  which  was  done.  In  December  the  pan* 
pers  were  removed.  At  the  Epiphany  Sessions,  January  19, 
the  parish  officers  of  Holywell  applied  to  try  the  appeal, 
having  served  notice  and  grounds  on  November  21,  but  the 
Court  of  Quarter  Sessions  refused  to  entertain  the  appli- 
cation. 

Cowling  now  shewed  cause.  Assuming  that  in  the 
county  of  Lancaster  the  longest  ordinary  term  of  notice  is 
usual  (the  actual  practice  not  being  disclosed  by  the  affi- 
davits), viz,  fourteen  days,  there  was  still  time  for  the  parish 
officers  of  Holywell  to  appeal  to  the  sessions  held  oa 
November  3.  And  although  the  removal  in  this  case  took 
place  in  December,  and  might  in  the  case  of  a  common 
order  be  treated  94  the  actual  grievence  :  Rex  v.  JuUux$  of 
Cornwall  (o)  and  Reg,  v.Jusiii^ei  of  Sali^(b)t  yet  the  case  is 
otherwise  with  suspended  qrders ;  they  are  reguUted  by  49 
Geo.  3,  c.  124,  8.  2,  according  to  which  act  the  time  of  the 
appeal  is  to  be  computed  from  the  service  of  the  order  and 
not  from  the  removal.  The  practice  is  not  altered  by  the 
Poor  Law  Amendment  Act :  Rex  v.  Justices  of  Suffolk(c). 

Unthank  contrj^.  It  Is  not  disputed  that  the  time  for 
appealing  was  to  be  reckoned  from  the  service  of  the  order, 
not  the  removal.  But,  by  4  &  5  Will.  4,  c.  76,  s.  79f 
twent3'-one  days  must  intervene  from  the  service  of  the 
order  before  the  removal;  the  parish  has  therefore  this 
time  to  consider  whether  or  not  it  will  appeal ;  and  then, 
by  sect.  81,  grounds  of  appeal  must  be  served  fourteen  days 

(a)  6  A.  &  £.  894.  (c)  4  Ad.  &  £1. 319;  S.  C.  5  N. 

ib)  6  Dowl.  P.  C.  28.  &  M.  503. 
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1844.         before  the  sessions.     The  appellant  parish  has  therefore 

^r*^*^       ihirt^-five  clear  days  between  the  service  of  the  order  and  the 

V.  sessions.      Nor  is  it  necessary  to  enter  and  adjourn  an  ap- 

liiTclsHiiiB.  P®*'  ^^^^^  ^^^^^  "  ^^  *'™®  ^o  '""y  •  ^^'  V.  Justices  of 
Devon  (a).  Besides,  the  sessions  held  on  the  3rd  November 
was  an  adjourned  sessions  only ;  its  commencement  was  by 
statute  on  the  17th  October^  and  therefore  clearly  before 
the  time  for  appealing,  as  there  were  only  three  days  between 
the  service  of  the  order  and  the  17th  October.  (On  this 
point  the  Court  gave  no  opinion.) 

Lord  DenmaNi  C.  J. — The  parish  to  which  a  pauper  is 
removed  has  twenty-one  days  to  consider  whether  or  not  to 
appeal,  and  if  it  has  determined  to  appeal,  must  furnish  the 
removing  parish  with  grounds  of  appeal  fourteen  days 
before  the  sessions  ;  that  is  the  effect  of  4  &  5  WilL  4,  c. 
76,  ss.  79i  81.  To  hold  that  the  parish  was  bound  tcf  appeal 
before  the  expiration  of  both  these  periods,  would  be  to 
take  away  a  part  of  the  twenty-one  days  which  have  been 
conceded  to  it  for  the  purpose  of  deliberation.  But,  at  all 
events,  the  period  of  twenty-one  days  had  not  expired  in 
this  case,  as  there  were  less  than  that  number  of  clear  days 
between  the  service  of  the  order  and  the  commencement  of 
the  adjourned  sessions. 

Patteson,  Williams  and  Coleridge,  Js.  concurred. 

Rule  absolute,  {b) 

(a)  8  B.  &  C.  640,  (o.)  v.  Alverthorpe),   1  New  Sessioos 

(6)  See  The  Queen  v.  Jutiicet  of     Cases,  445. 
Weti  Riding  of  Yorkshire  {Stanley 
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The  Queen  v.  The  Town  Council  of  Lichfield  («)•      An  order  by  a 

A  town  council 

RULE  nisi  had  been  obtained  for  a  certiorari  to  remove  f^i"  ^^^  paj- 

into  this  Court  two  orders  of  the  Town  Council  of  Lich-  the  borough 

field,  dated  the  7th  April,  1843;  the  one  for  the  payment  ^"°^  ^^**^ 

expenses 

of  lo5/.  95.  la.  out  of  the  borough  fund  to  a  late  mayor,  incurred  in 

for  the  bill  of  costs,  8cc.  for  prosecuting  certain  defendants  |J^f^"fo"^riot 

in  a  riot  and  assault  committed  against  the  said  mayor  in  and  assault  on 

the  execution  of  his  duty  as  such  ;  the  other  for  the  payment  ^^  ^ecution 

of  SOO/.  and  interest  due  from  the  council  to  Mrs.  MalleU,  of  his  duty,  is 

and  secured  by  a  promissory  note  to  her  late  husband.   An  not  having 

injunction  bad  been  obtained  on  the  14th  April,  184S,  re-  heen  any 

•^  ,   ^  .      .        previous  reso- 

straining  the  mayor,  aldermen  and  burgesses  from  signing  lution  of  ihe 

any  order  on  the  treasurer  to  make  these  payments,  and  auThoris^ng  th^ 

the  treasurer  from  paying  them  out  of  any  property  of  the  incurring  sucli 

corporation  till  full  answer,  or  till  farther  order  of  the     a  similar 

Court  of  Chancery.  ^^^^  ^"^  ^h® 

payment  of  a 
As  to  the  first  order,  the  following  were  the  facts  dis-  debt  secured 

closed  by  the  affidavite.    A  riot  took  place  at  the  proceed-  ^y  ^f  °»»y°'^'* 
^  ■  *  promissory 

iogs  at  the  Municipal  Revision  Court  before  the  mayor,  note,  the  sum 
Robert  Sharp,  in  1842.     The  mayor  preferred  a  charge  of  fc^^^^or 
riot  and  assault  before  the  magistrates  of  the  city  of  Lich-  the  puroose  of 
r  ij  •     *         *  •  1  u        J  *     paymg  debts  of 

field  against  certain  persons,  who  were  bound  over  to  the  corpora- 
appear  at  the  next  quarter  sessions  for  that  city.    At  those  *!°"  incurred 
sessions  a  bill  was  preferred  and  found,  and  removed  by  passing  of  the 
certiorari  at  the  instance  of  the  defendants.     It  was  tried  c.  re^isHke^' 
before  a  special  jury  at  the  Stafford  Spring  Assizes,  1843.  wise  illegal. 
The  defendants  were  acquitted,  and  no  order  made  by  the  ,„_  )^        " 

Court  as  to  the  prosecutor's  costs.  removed  by 

^       ,  .     *     „  ^  .  -    ,  .-  certiorari  and 

On  the  7th  April,  1843,  a  meeting  of  the  council  was  nuashed,  al- 

calted  by  the  town-clerk,  with  notice  of  the  objects  of  it;  ~,^"^^®*,|^*^"S 
when  the  following ''  resolution  or  order"  was  agreed  to  by  formof  resolu- 
a  majority,  and  signed  by  the  mayor  for  the  time  being.        council  ^  ^ 

entered  in  the 
(a)  Decided  in  Trinity  Term  last,  June  10.  wd "rn^b' 

the  mayor 
VOL.  I. — D.  M.  K  K  only. 
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1844.  **  Fridayy  the   7th  of  April,  1843. — At  a  meeting  and 

common  hall  of  tbe.council  of  this  city  this  day  held  pui> 
suant  to  appointment  and  notice,  &c.  (after  stating  who 
Town  Council  y^^^^  present),  it  is  agreed  and  ordered  that  the  sum  of 
Lichfield.  165/.  9^.  id.  be  paid  out  of  the  borough  fund  to  Mr. 
Alderman  Sharp,  late  mayor  of  this  city,  in  addition  to  any 
sums  already  paid  to  him  on  account  of  the  mayor's  salary, 
the  above  sum  of  l65/.  Qs.  id.  being  the  amount  of  the  bill 
of  costs  now  examined  and  allowed  by  the  council,  consist- 
ing of  the  charges,  fees  and  disbursements  of  Messrs. 
Spurrier  8c  Chaplin,  solicitors,  Birmingham,  loss  of  time 
and  travelling  allowances  of  prosecutor  and  witnesses, 
justices  clerks'  and  court  fees,  and  expenses  in  the  prose- 
cution of  James  Burton,  William  Gart(m,  the  younger, 
George  Walker  and  Alfred  Eggington  for  a  riot  and  assault 
on  the  said  22.  Sharp  on  the  15th  of  October  last,  when  in 
the  execution  of  his  duty  as  mayor  of  this  city  on  the  revi- 
sion of  the  burgess  lists ;  the  information  and  complaint  of 
the  said  R.  Sharp  against  the  three  first-named  defendants 
for  the  said  alleged  offence  having  been  heard  and  inquired 
into  on  the  20th  and  24th  October  last,  before  ten  of  the 
justices  of  the  peace  of  the  said  city,  by  whom  the  said  R. 
Sharp  was  bound  over  to  prosecute,  and  those  defendants 
to  appear  and  answer  at  the  ensuing  sessions  for  the  city  of 
Lichfield ;  the  said  R.  Sharp  having  also  preferred  an  in- 
dictment at  such  sessions,  which  was  found  a  true  bill,  and 
was  moved  by  the  defendants  (after  traversing)  by  certiorari 
to  Stafford,  and  tried  at  the  last  assizes,  when  the  defendants 
were  acquitted." 

As  to  the  other  order  the  facts  were  as  follows : — After 
the  date  of  the  Municipal  Reform  Act,  5  8c  6  Will.  4,  c.  76, 
Thomas  Rowley,  at  that  time  mayor,  borrowed  of  Thomas 
Mallett,  one  of  the  then  councillors,  the  sum  of  200/.,  for 
which  he  gave  his  promissory  note,  but  no  bond  or  obliga- 
tion was  given  in  the  name  of  the  body  corporate.  It 
appeared,  however,  that  there  had  been  a  resolution  of  the 
council  for  borrowing  this  sum,  and  interest  bad  been  paid 
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on  it  from  time  to  time  by  the  town  council  out  of  the        1844. 
borough  fund*     It  appeared  that  the  money  thus  borrowed      ^^^^'"'^^ 
was  not  applied  in  discharge  of  any  debts  contracted  by  the  i,. 

corporation  previously  to  5  8c  6  Will.  4,  c.  78.  Town  Council 

The  following  order  or  resolution  was  made  at  the  afore-  Lichfield. 
said  meeting  in  April,  1843,  and  signed  in  like  manner. 
*'  It  is  agreed  and  ordered  that  the  principal  money  and 
interest  thereon  due  from  this  council  to  Mrs.  Mallett,  of 
this  city,  widow,  and  secured  by  a  promissory  note  to  her 
late  husband,  be  paid." 

The  dissenting  minority  of  the  council  had  given  notice  « 

of  their  intention  to  oppose  the  payment  of  both  these  sums 
as  illegal. 

It  appeared  that  in  1838  part  of  the  real  property  of  the 
corporation  had  been  sold  (under  the  5  &  6  Will.  4,  c.  76, 
s.  94),  and  part  of  the  proceeds  were  invested  in  exchequer 
bills ;  these  by  an  order  of  the  council  were  turned  into 
money,  which  was  placed  by  the  treasurer  to  the  account  of 
the  borough  fund,  to  the  amount  of  7S5L 

The  affidavits  stated  that  the  majority  of  the  council 
threatened  to  enforce  the  order  for  the  payment  of  these 
monies  out  of  the  borough  fund.  On  the  other  hand,  the 
affidavits  in  opposition  stated  that  the  two  resolutions  in 
question  were  not  **  orders  in  writing,  signed  by  three  or 
more  members  of  the  council,"  See.  under  5  &  6  WilL  4, 
c.  76,  8. 59»  but  simply  resolutions  signed  by  the  mayor,  and 
entered  in  the  minute  book  under  sect.  6g  of  that  act;  that 
the  treasurer  would  not  therefore  pay  the  monies  upon 
them,  but  wait  for  regular  orders;  and  that  these  resolutions 
could  not  be  removed  into  this  Court  by  certiorari  or  other- 
wise without  either  tearing  them  from  the  minute-book,  or 
removing  the  minute-book  itself. 

Erie  and  IV.  R.  Cole  shewed  cause.  They  cited  Reg.  v. 
The  l^own  Council  of  Stamford  {a),  Reg,  v.  The  Mayor,  S^c. 

(a)  4  Q.  B.  900 ;  S,  C.  nom.  Reg.  ▼.  Thompion,  after  order  brought 
up  by  certiorari,  post,  497. 

K  K  2 
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1844.        of  Bridgwater  {br\  Reg.  v.  Paramore(,c),  Attorney-General 

""^-^^^      V.  The  May  or f  Sfc.  of  Norwich^d)  Rex.  v.  Inhabitants  of 
Tho  Queen 

^.  Essex  (e).  Rex  v.  Commissioners  of  Sewers  for  the  Tower 

Town  Council  Hamlets  (f),  Arnold  v.  The  Mayor  of  Poole  (g),  and  Holds- 

Lichfield,     worth  v.  The  Mayor  of  Dartmouth  (A), 

F.  V.  Lee  contrcl,  cited  Reg.  y.  The  Mayor,  8fc.  of 
Leeds  (i).  Rex  v.  Bifd{k),  Stark  v.  TAe  Highgate  Cemetery 
Company  (/),  and  Broughton  v.  The  Manchester  Water- 
works Company  (m).     He  was  stopped  by  the  Court. 

• 

Lord  Denman  G.  J.— Without  denying  that  it  may  be 
perfectly  right  for  the  town  council  to  incur  legal  expenses 
for  the  purpose  of  protecting  its  officers  in  the  execution  of . 
their  duty,  I  think  that  the  objection  to  the  first  order  in 
this  case  must  prevail,  that  there  was  no  previous  resolu- 
tion of  the  council  authorizing  the  expenditure.  The 
council  ought  to  have  considered,  first,  whether  the  prose- 
cution was  one  which  ought  to  be  undertaken  and  conducted 
at  the  expense  of  the  corporation.  This  is  a  very  easy 
requisite,  which  there  can  be  no  difficulty  in  performing- 
Then,  as  to  the  second  order,  that  likewise  is  bad,  inasmuch 
as  the  council  has  no  right  to  pay  iti  this  manner,  by  boi^ 
rowing  money  and  thus  charging  the  fund,  debts  incurred 
since  the  Muncipal  Corporation  Act.  The  very  enactment 
of  7  Will.  4  &  1  Vict.  c.  78,  s.  28,  which  authorizes  them 
to  borrow  money  for  the  payment  of  debts  contracted 
before  that  act,  seems  to  imply  thus  much,  even  if  it  were 
not  otherwise  clear.  They  must  provide  for  such  obliga- 
tions  as  they  go  on  out  of  the  funds  which  come  regularly 
to  their  hand. 

(6)  10  A.  &  E.  281.  (A)  11  A.  &  £.  490;  S,  C.  S  P. 

(c)  10  A.  &  E.  386.  &  D.  308. 

(<0  S  Mylne  &  C.  406.  (0  4  Q.  B.  796. 

(c)  4  T.  R.  591.  {k)  9  B.  &  Aid.  522. 

(J)  1  B.  &  Ad.  232.  (/)  5  Taunt.  792. 

(g)  4  M.  &  G.  860.  (m)  3  a  &  Aid.  1. 
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Patteson  J, — Under  5  &  6  Will.  4,  c.  76,  s.  92,  the        1844. 
council  may  pay  expenses  •'  necessarily  incurred''  out  of   m/^'^*^'^ 
the  borough  fund.     But  in  such  a  case  the  council  are  to  v. 

determine  by  a  vote  what  is  "  necessary  ;"  not  to  incur  the  '^^'^^  Council 
expense  first  and  afterwards  vote  its  payment.      I  likewise    Lichfield. 
think  the  second  order  bad ;  the  act  referred  to  by  Lord 
Denman,  empowering  corporations  to  borrow  money  to 
pay  debts  contracted  before  the  act^  would  not  have  been 
necessary  if  such  a  payment  as  the  present  were  lawful. 

Williams  and  Coleridge  Js.  qoncurred. 

Rule  absolute  (a). 

The  orders  were  brought  up  and  quashed  accordingly 
without  further  opposition. 

(a)  See  Reg.  v.  Thompson,  post,  497. 


The  Queen  v.  Milner  and  another.  Tuesday, 

January  SOth, 

J.  ADDISON  moved  for  a  rule  calling  upon  the  defend-  A  burgess  is 
ants  to  shew  cause  why  one  or  more  information  or  infor-  "ate*offi^r"°" 

mations,  in  the  nature  of  a  quo  warranto,  should  not  be  within  sect.  5 
.....         .  ,  :         ,         ,  .      •       1        of  Stat.  6  & 

exhibited  against  them^  to  shew  by  what  authority  they  7  yict,,  and 

respectively  claimed  to  be  burgesses  of  the  Borough  of  therefore  can- 
.  ,  ,  not  be  called 

Richmond,  in   Yorkshire.      He  called   upon  the  persons  upon  to  shew 

against  whom  the  application  was  directed  to  shew  cause  fir"t^nJJan<^ 
in  the  first  instance,  as  ten  days'  notice  had  been  given  to  against  a  rule 

them  under  stat.  6  &  7  Fict.  c.  89,  s.  5  (6).  mltfonTn^the 

nature  of  a 
(b)  That  section  is  as  follows :  ed,  ihat  from  and  after  the  passing  quo  warranto. 
— *^  Whereas  it  is  expedient  to  of  this  act  in  all  cases  of  intended 
render  certain  proceedings  by  way  application  to  the  Court  of  Queen's 
of  quo  warranto  and  mandamus,  so  Bench,  either  for  a  mandamus  to 
far  as  they  affect  corporate  offices  proceed  to  an  election  of  any  cor- 
in  boroughs,  more  summary  and  porate  officer  or  officers  in  any  of 
expeditious ;  be  it  therefore  enact-      the  aforesaid  boroughs,  or  for  any 
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1844. 


The  Queen 

V. 
MlLNEB. 
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Knowles  contrd  contended  that  he  was  not  obliged  to 
shew  cause  in  the  first  instance^  as  the  section  applied  only 
to  **  corporate  officers/'  and  the  present  rule  was  applied 
for  against  burgesses,  who  are  merely  the  class  out  of  which 
corporate  officers  are  elected. 


J.  Addison  in  reply.  A  burgess  is  a  corporate  officer, 
and  it  is  on  that  very  ground  that  quo  warranto  lies  against 
a  burgess. 

Lord  Denman  C.  J. — A  burgess  is  not  a  **  corporate 
officei*"  within  this  act.  That  is  no  reason  why  quo  war- 
ranto should  not  lie  against  him  as  the  holder  of  a  franchise. 
But  the  persons  contemplated  by  the  section  of  the  act  are 
those  who  are  connected  with  the  governing  part  of  the 
corporation. 

Patteson  and  Colebidge  Js,  concurred. 

Rule  nisi  accordingly. 


infonnation  in  the  nature  of  a  quo 
warranto  against  any  person  claim- 
ing to  be  a  corporate  officer  of  and 
in  any  of  the  said  boroughs,  it  shall 
be  lawful  for  the  party  intending 
to  make  such  application  to  give 
notice  in  writing  thereof  to  the 
party  to  be  affected  thereby  at  any 
time  not  less  than  ten  days  before 
the  day  in  the  said  notice  specified 
for  making  such  application,  in 
which  notice  shall  be  set  forth  the 


name  and  description  of  the  party 
by  whom  such  application  will  be 
made,  together  with  a  statement  of 
the  grounds  thereof,  and  at  the 
same  time  to  deliver  with  such 
notice  a  copy  of  the  affidavits 
whereby  the  application  will  be 
supported,  and  thereupon  it  shall 
be  lawful  for  the  said  last-men- 
tioned party  to  shew  cause  in  the 
first  instance  against  such  applica- 
tion." 
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•     The  Queen  t;.  Thompson.  ,  Saturday, 

January  20th. 

In  Trinity  Term  last  a  rule  was  made  absolute  in  this  The  town 

Court  for  a  certiorari,  under  stat.  7  Will.  4  &  1  Vict.  c.  78,  J^^ef  lit"^ 

8.  44,  to  remove  a  certain  order  of  the  town  council  of  the  the  Miuiicipal 

borough  of  Stamford,  directing  197/.  I9'*  Sd.^  the  amount  Act^&6 

of  the  expenses  incurred  in  defence  of  certain  constables  of  WilL4,  c. 76), 

■^  .  ...  to  order  the 

the  borough  against  a  certain  mdictment  for  an  assault,  to  expenses  of 

be  paid  out  of  the  borough  fund.  IJJS  a'b^' 

The  assault  in  question  was  alleged  to  have  been  com«  roug^  consta- 

mitted  by  the  constables  while  they  were  acting  as  consta-  outof  the  bo- 

bles  in  the  apprehension  of  a  person  of  the  name  of  Cook.    ro«gl*  ^!!!^'z. 

The  order  having  been  removed  into  this  Court,  the  watch 

committee 
.       UBight,  under 
Whttehurst  now  shewed  cause  against  a  rule  for  quashmg  sect,  ss,  make 

the  order,  and  contended  that  the  payment  in  question  was  gJJhiecTto  the 
a  legitimate  application  of  the  borough  fund  by  the  town  approbation  of 
council,  under  sections  6  and  9^  of  the  Municipal  Corpo-  '  ®  ^^""*^*  • 
ration  Act  (6  &  6  Will.  4,  c.  76).     [Coleridge  J.  The  92d 
section  does  not  say  who  is  to  apply  the  fund,  but  merely 
mentions   the   purposes   to  which  it  is   to   be   applied.] 
Unless  the  watch  committee  alone  are  authorised  to  direct 
such  a  payment  under  section  82,  it  may  properly  be  di- 
rected by  the  town  council,  who  are  the  governing  body  of 
the  borough. 

J.  J.  Stephens  contrs^.  The  watch  committee  alone  have 
jurisdiction  to  direct  such  a  payment,  under  the  express 
words  of  section  82,  which  enacts,  '*  That  the  treasurer  of 
every  borough  appointed  under  this  act  shall  pay  to  the  con- 
stables of  such  borough  appointed  under  this  act  such  sala- 
ries, wages  and  allowances,  and  at  such  periods,  as  the  watch 
committee  for  such  borough  shall,  subject  to  the  approba- 
tion of  the  council,  direct,  and  the  council  shall  order  to  be 
paid  also  any  extraordinary  expenses  which  such  persons 
shall  appear  to  have  necessarily  incurred  in  apprehending 


The  QU£KN 


498  CASES  IN  THE  QUEEn's  BENCH, 

1844.  offenders  and  executing  the  orders  of  any  justice  of  the 
peace  having  jurisdiction  within  such  boroughi  such  ex- 
penses having  been  first  examined  and  approved  by  such 
Thompson,  justice;  and  the  said  treasurer  shall  also  pay  such  further 
sums  as  the  watch  committee  shall,  subject  to  the  appro- 
bation of  the  council,  award  to  any  of  the  persons  belonging 
to  the  said  constabulary  force,  as  a  reward  for  extraordinary 
diligence  or  exertion,  or  as  a  compensation  for  wounds  or 
severe  injuries  received  in  the  performance  of  their  duty, 
or  as  an  allowance  to  such  of  them  as  shall  be  disabled  by 
bodily  injury  received,  or  shall  be  worn  out  by  length  of 
service,  and  all  other  charges  and  expenses  which  the  watch 
committee  shall,  subject  to  the  approbation  of  the  council, 
direct  to  be  paid  for  the  purposes  of  the  constabulary  force 
under  this  act/'  The  payment  in  question  would  come 
under  the  words  **  all  other  charges"  for  the  purpose  of  the 
constabulary  force,  in  the  concluding  part  of  the  section. 

Lord  Denman  C.  J. — I  am  of  opinion  that  this  order 
cannot  be  supported.  It  is  true  that  section  92  gives  large 
powers  to  the  town  council,  but  it  does  not  interfere  with 
the  particular  provisions  as  to  particular  powers  in  other 
parts  of  the  act.  The  82d  section  gives  particular  direc- 
tions with  respect  toP  charges  like  those  now  under  con- 
sideration. We  agree  that,  under  the  last  part  of  this  sec- 
tion, these  charges  might  have  been  directed  to  be  paid  by 
the  watch  committee,  subject  to  the  approbation  of  the 
town  council.  It  may  appear  that  this  is  a  technical  ob* 
jection,  but  I  think  it  of  importance  that  each  body  of  the 
corporation  should  know  the  extent  of  its  own  power  and 
responsibility,  and  should  not  go  beyond  it. 

Patteson  J. — I  entirely  agree.  If  an  order  had  been 
made  for  payment  of  these  expenses  in  the  first  instance, 
it  should  have  been  done  under  the  82d  section. 

Coleridge  J. — The  62d  section  seems  drawn  with  re- 
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ference  to  the  76thy  under  which  the  town  council  appoints         1844. 
the  watch  committee,  and  the  watch  committee  appoints    J^^^XT^ 
the  constables.    Then  comes  the  82d  section,  which  says,  v, 

first,  that  the  watch  committee  shall  direct  payment  of  the  Thompson. 
salaries  to  the  constables,  subject  to  the  approbation  of  the 
council;  then,  secondly,  the  council  (without  the  inter- 
ference of  the  watch  committee)  shall  order  payment  of 
the  extraordinary  expenses  incurred  by  constables  in  appre- 
hending offenders,  and  executing  the  orders  of  any  justice, 
such  expenses  having  been  first  examined  and  approved  by 
such  justice ;  thirdly,  the  watch  committee  are  put  forward 
again  as  the  moving  body,  and  they  may,  subject  to  the 
approbation  of  the  council,  order  rewards  to  constables  for 
extraordinary  services,  and  payment  of  all  other  charges  for 
the  purposes  of  the  constabulary  force  under  the  act.  If 
the  order  of  things  pointed  out  in  this  section  were  to  be 
reversed,  the  watch  committee,  who  might  be  a  very  small 
number,  might  be  overborne  by  the  council.  It  is  impor- 
tant that  the  responsibility  should  rest  where  the  legislature 
has  cast  it. 

WiGHTMAN  J. — Assuming  these  expenses  to  be  payable 
out  of  the  borough  fund,  if  a  proper  order  is  made  for  the 
payment,  is  that  order  to  be  made  by  the  town  council,  or 
by  the  watch  committee  subject  to  the  approbation  of  the 
council?  The  92d  section  gives  no  direct  authority  to  any 
one,  but  merely  describes  the  purposes  to  which  the  fund 
shall  be  applied.  But  by  the  82d  section  the  watch  com- 
mittee have  authority,  subject  to  the  approbation  of  the 
council,  to  direct  payment  of  **  all  other  charges  and  ex- 
penses'' of  the  constabulary  force.  Assuming  that  the 
expenses  in  this  case  should  be  paid  out  of  the  borough 
fund,  it  seems  clear  that  the  order  should  be  made  by  the 
watch  committee  with  the  approbation  of  the  council,  for 
the  constables  are  under  the  management  of  the  watch 
committee,  as  my  brother  Coleridge  has  observed,  and,  if 
the  council  could  make  such  an  order,  they  might  make  it 
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ill  the  teeth  of  the  watch  committee,  who  could  best  judge 

of  its  propriety. 

t7.  Rule  absolute. 

Thompson. 


Tuesday,  The  QCBBN  v.  MoBTEN. 

January  SOM      --.-, 

An  order  of  wV HITEHURST  moved  for  a  certiorari  to  remove  an 
under^sut.^59  ^^^^^  made  by  two  justices  of  Derbyshire  in  petty  sessions, 
Geo.  3,  c.  18,  on  the  15th  December  last,  whereby  the  said  Morten  was 
son  to  pay  one  ordered  to  pay  to  the  overseers  of  the  poor  of  the  parish  of 
®"^J^^"°*  .  Chapel  en  le  Frith,  in  the  said  county,  weekly  and  every 
maintenance  week  from  that  time,  the  sum  of  &.,  for  and  towards  the 
^randcwidren  ^®'^^*^  ^"^  maintenance  of  Mary  Morten,  Joseph  Morten, 
so  long  as  they  and  Sarah  Jam  Morten,  his  grandchildren,  for  aud  during 
chargeable  to  ^^  '^"8  ^  ^^^^  ^^  ^^^J  should  be  chargeable  to  the  said 
their  parish,  parish,  or  until  he'  should  be  lawfully  ordered  to  the  con- 
trary. 

Whitehurst  made  several  objections  to  the  order.  [Colc' 
ridge  J.  Is  not  the  order  objectionable  for  ordering  one 
entire  sum  to  be  paid  for  all  the  children,  so  long  as  they 
are  all  chargeable  ?] 

Humfrey,  who  shewed  cause  in  the  first  instance,  con- 
tended that  the  order  was  good  so  long  as  all  the  grandchil- 
dren should  continue  to  be  chargeable,  and  that  when  any 
one  of  them  ceased  to  be  so  the  order  would  drop. 

Lord  Denman  C.  J. — I  thmk  the  order  should  have 
adjudicated  as  to  each  of  them  separately. 

Patteson  and  Colebidge  Js.  concurred. 

Rule  absolute. 
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The  Queen  v.  Scotton.  jJIS^fk 

Indictment  for  perjury,  alleged  to  have  been  com-  ^"Jb^°s?*Q 

mitted  before  two  magistrates  of  the  county  of  Stafford,  on  M.  against  a 

the  hearing  by  them  of  an  information  preferred  by  Sir  ^^''^in^pji^t 

Oswald  Motley  against  one  Robinson,  for  a  trespass  in  pur-  of  game,  after 

suit  of  game.  Jlrticulare  of 

At  the  trial  before  Williams  J.,  at  the  last  summer  assizes,  ***«  trespasa, 

proceeded 
it  appeared  that  the  perjury  was  charged  to  have  been  thas,  <<And 

committed  on  the  hearing  of  Robinson*s  case,  which  origin-  ^^jjjjf^avir 
ated  in  the  following  information,  taken  under  stat  6  &  7  been  also  ve- 

Will.  4,  c.  65,  n.  9:  t^JT^f 

'*  Staffordshire, )      Be  it  remembered,  that  within  three  W.  A,,'*  the 
>      ,      ,  ,        -         ,  said  Sir  O.Af. 

to  wit.         )  calendar  months  after  the  commission  pmyg  for  a 

of  the  offence  hereinafter  mentioned,  to  wit,  on  the  1 3th  »un;mons 

•  against  the 

day  of  January,  in  the  year  of  our  Lord  1843,  at  Rolleston,  accused  party. 

in  the  said  county.  Sir  Oswald  Mosley,  of  Rolleston,  in  the  ed^rsiella^" 

said  county.  Baronet,  a  credible  witness,  in  his  own  proper  tures  of  Sir  0. 

person  cometh  before  me,  William  Fawkener  Cheiwyndj  and  the  infer-' 

one  of  the  justices  of  our  Lady  the  present  Queen  assigned  mation  con- 

,  r  ./t    J     L     ^  fr      eluded  thus, 

to  keep  the  peace  of  our  said  Lady  the  Queen  m  and  for  «  Exhibited 

the  said  county,  and  also  to  hear  and  determine  divers  felo-  hy  Sir  O.  Ji., 
""  and  sworn  De- 

nies, trespasses  and  other  misdemeanors  done  and  com-  fore  me  the 

mitted  within  the  said  county,  and  now  giveth  me  the  said  ^c^ '^'^hfch '^' 

justice  to  understand  and  be  informed  that  Richard  Robins'  was  signed  by 

son,  of  the  parish  of  Tutbury,  in  the  county  of  Stafford,  trate.      " 

did,  on  the  11th  day  of  January,  in  the  year  of  our  Lord      -H^Wjthat 

^«  I  •i/.r»..  .       1..  *"'»  infonna- 

1843,  at  the  parish  of  Rolleston,  in  the  said  county,  un-  tiondidnot 

lawfully  commit  a  certain  trespass,  by  entering  in  the  day  ^^  **'  ^® 

time  of  the  same  day  upon  a  certain  close  of  land  in  the  tained  in  it 

possession  and  occupation  of  Thomas  Warren  there  situate,  g^^^n  to  by 

W,  A,,  as  the 
meaning  of  **  verified  the  information*'  was  equivocal,  and  it  was  not  clear  that  the 
word  **  sworn"  at  the  end  applied  to  him ;  and  therefore  that  the  accused  party  could 
not  be  summoned  under  star.  6  &  7  WilL  4,  c.  65,  s.  9,  which  dispenses  with  an  oath  by 
the  informer,  **  provided  that, before  any  proceedings  shall  be  taken  on  such  information, 
either  for  summoning  the  pnrtjj  accused  or  compelling  his  appearance  to  answer  the  same, 
the  charge  contained  in  such  information  shall  be  deposed  to  on  the  oath  of  some  other 
person  or  persons,"  &c. 
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in  pursuit  of  game,  contrary  to  the  statute  in  such  case 
made  and  provided,  whereby  and  by  force  of  the  said  sta- 
tute the  said  Richard  Robinson  has  forfeited  a  sum  of  money 
not  exceeding  two  pounds,  to  be  applied  as  the  said  statute 
directs. 

"  And  the  said  information  having  been  also  veri6ed 
upon  the  oath  of  William  Atkinson,  of  Rolleston,  gardener, 
another  credible  witness,  before  me  the  said  justice, 
**  whereupon  the  said  Sir  Oswald  Mosley  prays  that  the 
said  Richard  Robinson  may  be  forthwith  summoned  to 
appear  before  one  of  the  said  justices  to  answer  the  said 
information  and  make  his  defence  thereto. 
''  Exhibited  by  Sir  O.  Mosley  Oswald  Mosley, 

before  me  the  day  and  year  Wm.  Atkinson*' 

first  above  written, 

W.  F.  Chetwynd:' 

It  appeared  that  A  tkinson  was  sworn  to  the  truth  of  the 
charge  contained  in  the  information  of  Sir  O.  Mosley,  and 
then  that  Robinson  was  summoned  to  appear  before  two 
magistrates,  and  that  the  perjury  in  question  was  alleged  to 
have  been  committed  by  the  defendant  on  the  hearing  of 
the  case  against  Robinson.  The  above  information  was 
put  in  on  the  part  of  the  prosecution.  It  was  objected  that 
this  information  did  not  shew  that  the  jurisdiction  .of  the 
inagistrates  who  heard  the  charge  had  properly  attached, 
under  stat.  6  &  7  Will.  4,  c.  66,  s.  9  (a),  as  it  did  not  appear 


(a)  The  section  is  as  follows : — 
"  And  whereas  by  an  act  passed  in 
the  first  and  second  years  of  the 
reign  of  his  present  majesty,  inti- 
tuled '  An  Act  to  amend  the  Laws 
in  England  relative  to  Game,'  it  is 
enacted,  that  where  any  person 
shall  be  charged  on  the  oath  of  a 
credible  witness  with  any  offence 
punishable  upon  summary  convic- 
tion by  virtue  of  the  said  last  men- 
tioned act,  before  a  justice  of  the 
peace,  the  justice  may  summon 
the  party  charged  to  appear  before 


himself  or  any  one  or  two  justices 
of  the  peace,  as  the  case  may  re- 
quire, at  a  time  and  place  to  be 
named  in  such  summons,  and  if 
such  party  shall  not  appear  accord- 
ingly, then  the  justice  or  justices 
may  proceed  in  the  case  in  the 
manner  directed  by  the  said  act; 
and  it  is  expedient  to  explain  and 
amend  the  said  enactment  as  here- 
inafter mentioned ;  be  it  therefore 
enacted  and  declared,  that  upon 
any  information  made  or  exhibited 
before  a  justice  of  the  peace  of 
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that,  before  any  proceeding  was  taken  upon  the  informli-         1844. 
tion,  the  truth  of  the  charge  made  by  the  informer  had 
been  ''deposed  to  on  the  oath  of  some  other  person.'*    On  vf 

this  point  the  defendant  had  leave  to  move  to  enter  the      Scotton. 
verdict  for  him.     Verdict  for  the  crown. 

Talfourd  Serjt.,  in  the  Michaelmas  Term  following,  ob- 
tained a  rule  nisi  accordingly  (a). 

Sir  F.  Pollock  A.  G.,  Whateley  and  Greaves  now  shewed 
cause.  It  appeared  by  the  evidence  dehors  the  information 
that  Atkinson  did  swear  to  the  truth  of  the  charge  contained 
in  the  information,  and  it  is  not  required'  that  the  informa- 
tion or  deposition  should  be  in  writing. 

Secondly,  the  information  itself  sufficiently  shews  that  A/- 
kinson  swore  to  the  truth  of  the  charge.  The  word  ''  verified^ 
shews  that  he  verified  the  preceding  statement  of  the  in- 
former ;  and  the  word  ''  sworn,''  which  clearly  does  not 
apply  to  the  informer,  shews  that  Atldnson  verified  on  oath. 
The  jurisdiction  therefore  was  complete,  so  that  the  pro- 
ceeding was  a  judicial  proceeding,  in  which  perjury  mjght 
be  committed. 

Talfourd  Seijt.  contrd  (with  whom  were  M.  D.  Hill  and 
Gray).  The  unsworn  information  by  one  person,  and  the 
testimony  upon  oath  of  another,  were  conditions  precedent 
to  the  jurisdiction  of  the  magistrates  to  institute  the  pro- 
ceeding. The  phrase  **  the  information  having  been  veri- 
fied'' may  mean  merely  that  4tkinson  verified  the  authenti- 

any  such  offence  as  aforesaid,  it  tained  in  such  information  shall 

shall  not  be  necessary  that  the  be  deposed  to  on  the  oath  of  some 

charge  contained  in  such  informa-  other  person  or  persons,  being  a 

tion  should  be  made  on  the  oath  credible  witness  or  credible  wit- 

of  the  informer  or  prosecutor  in  nesses." 

such  case;  provided  that  before  (a)  He  also  obtuned  other  rules 

any  proceeding  shall   be  had  or  upon  other  points,  but  the  point 

taken  upon  such  information, either  reported  is  the  only  one  on  which 

for  summoning  the  party  accused  the  Court  pronounced  any  judg- 

or  compelling  his  appearance  to  ment. 
answer  the  same,  the  charge  con- 
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1844.        city  of  the  information  by  proving  the  informant's  signature. 
j^^^^    (He  was  then  stopped.) 


SCOTTON. 


Lord  Denman  C.  J. — ^The  jurisdiction  was  defective, 
for  it  does  not  appear  from  this  instrument  that  Atkinson 
was  sworn  to  the  truth  of  the  charge  before  the  proceeding 
was  entered  upon.  It  is  not  reasonable  to  construe  this 
instrument  to  mean  that  Atkinson  deposed  on  oath  to  the 
matters  required  by  the  statute. 

Patteson  J. — The  statute  requires  that  an  informa- 
tion should  be  laid  in  the  first  instance,  and  that  afterwards, 
before  a  summons  caii  issue  against  the  accused  party, 
there  should  be  a  distinct  deposition  on  oath  by  a  credible 
witness  as  to  the  truth  of  the  charge  contained  in  the  infor* 
mation.  The  sworn  witness  must  pledge  himself  to  certain 
facts.  There  is  no  such  thing  here.  The  language  of  the 
instrument  seems  to  be  that  of  Sir  O.  Mosley  in  the  first 
instance,  and  of  the  magistrates  in  the  second. 

WiLUAMS  J. — ^The  whole  question  is,  whether  it  appears 
in  this  case  that  there  was  any  judicial  proceeding,  so  that 
a  person  giving  false  testimony  in  the  course  of  it  could  be 
guilty  of  perjury.  The  statute  clearly  requires  that  there 
should  be  the  evidence  of  some  witness  on  oath,  after  the 
information  has  been  laid.  This  does  not  appear  to  have 
been  the  case  here,  for  what  is  said  about  Atkinson  verifying 
would  be  satisfied  if  he  merely  verified  the  authenticity  of 
the  information. 

Coleridge  J. — We  are  bound  to  see  that  the  conditions 
precedent  to  the  jurisdiction  of  the  magistrates  to  enter 
upon  this  proceeding  have  been  complied  with,  I  cannot 
see  that  the  charge  contained  in  the  information  was  de- 
posed to  on  oath  before  the  party  accused  was  summoned 
to  appear  before  them. 

Rule  absolute. 
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Ireland  v.  Berry.  ,  Saturday, 

January  27th, 

jBaRSTOW,  on  a  former  day  in  this  term,  obtained  a  rule  The  writ  of 

to  shew  cause  why  the  defendant  should  not  be  discharged  respondendum 

out  of  the  custody  of  the  sheriff  of  the  county  of  Somerset  under  stat.  l 

as  to  this  action,  on  the  ground  that  plaintiff  had  not  de    no,  is  not  a 

Glared  against  him  before  the  end  of  the  term  next  after  *'*?  "*  ^^\ . 
^  action,  bat  is 

the  arrest.  altogether  col- 

The  defendant  had  been  arrested  at  the  suit  of  the  plain-  where  ^there- 
tiff  in  July  last.  fore,  a  defend- 
ant is  arrested 
under  such  a 

Af.  Smith  now  shewed  cause.     The  rule  of  Trin.  T.  3  ^^fjl.'.'^®  "'i® 

ofTnn.  T.  3 
Will.  4,  was  founded  on  the  Uniformity  of  Process  Act,  WUL  4,  re- 

by  which  a  capias  ad  respondendum  was  one  of  the  writs  ^^j^j^^^/S^n 
sued  out  for  the  purpose  of  commencing  an  action.     But  such  process" 
now,  since  the  passing  of  stat.  1  &  2  Fict.  c.  110,  s.  2,  before  the  end 
a  writ  of  summons  is  the  only  writ  by  which  an  action  of  next  term 
can  be  commenced.     The  capias,  therefore,  is  no  longer  arrest,  is  no 
the  commencement  of  the  cause  nor  any  step  in  it,  for  by  looser  appli- 
section  5  the  writ  may  be  sued  out  at  any  time  after  the 
commencement  of  the  action  and  before  final  judgment. 
The  writ  is  altogether  collateral  to  the  action  for  the  pur- 
pose of  securing  the  debt  in  case  the  plaintiff  should  suc- 
ceed.    Thus,  where  a  defendant  has  been  arrested  and 
given  bail  to  the  sheriff  under  the  statute,  the  plaintiff  does 
not  now  by  declaring  in  chief  waive  his  right  to  attach  the 
sheriff  for  not  bringing  in  the  body  :  Reg  v.  The  Sheriff  of 
Montgomeryshire  (a).     So  he  may,  after  taking  an  assign- 
ment of  the  bail  bond,  proceed  in  the  action  without  losing 
his  right  to  sue  the  bail :  JBetts  v.  Smyth  (b)  and  Ede  v, 
CoUingridge  (r).     The  defendant  may  enter  an  appearance 
and  compel  the  plaintiff  to  go  on,  just  as  if  there  had  been 
no  arrest. 

(a)  1  Dowl.  P.  C.  (N.  S.)  388.  (c)  2  Dowl.  P.  C.  (N.  S.)  764. 

(b)  S  Q.  B.  113;  &C.  1  G.  &  D.  284. 
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1844.  Barsiow  contri  contended  that  the  new  law  of  arrest 

was  to  be  exercised  according  to  the  subsisting  rules, 
except  where  they  had  been  expressly  abrogated,  and  that 
the  obligation  to  the  plaintiff  to  declare*  under  pain  of  non 
pros,  before  the  end  of  the  term  next  after  appearance,  was 
not  sufficiently  stringent  to  protect  a  prisoner  against  vexa- 
tious delay  on  the  part  of  the  plaintiff.  He  referred  also 
to  Lu'sh*$  edition  of  the  statute  above  cited. 

Lord  Denman  C.  J. — The  defendant  is  not  entitled  to 
his  discharge.  The  capias  ad  respondendum  under  the  late 
act  is  not  process  within  the .  meaning  of  the  rule  relied 
upon. 

Patteson  J. — The  rule  does  not  apply.  It  may  be 
said  the  Court  should  make  a  rule,  but  I  doubt  whether  a 
debtor  about  to  leave  the  country  is  entitled  to  indulgence. 

WiGHTMAN  J. — ^The  writ  is  entirely  collateral  to  the 
action  and  the  rule  does  npt  apply. 

Rule  discharged. 
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Evans  v.  Harlow.  ThunA^, 

Feb.  Qtk. 
Libel.     For  that  whereas  before  and  at   the  time  of  A  declaration 
committing  the  grievances  hereinafter  mentioned,  the  plain-  ]\[^\  averred 
tiff  was  and  still  is  an  engineer  and  millwright,  and  the  '!*?'  ^^  P^""" 
trade  and  business  of  an  engineer  and  millwright  exercised  enf^ioeer  and 
and  carried  on  with  credit  and   reputation,  and  thereby  JJ**l'j,"^|i' ' 
acquired  divers  great  gains ;  and  also  was  and  still  is  the  the  inventor 
sole  inventor,  author  or  proprietor,  of  a  new  and  original  ofaSwigirfor 
design  for  modelling  or  casting  or  making  impressions  on  modelling  arti- 
articles  of  manufacture  of  metals,  or  mixed  metals,  which  that  he  had  ' 

said  design  had  never  been  published  before  the  registration  ^y}y  r^Btered 
•  i-  ,        '     i-  '         .  II  i-.y«-  'I'"  design; 

thereof  as   heremafter  mentioned ;   and   the   plaintiff,  so  that  he  pub- 
being  such  inventor,  author  and  proprietor,  before  the  pub-  |j   .  . 
lication  of  the  said  design,  and  before  the  committing  the  published  and 
said  grievances,  and  after  the  first  day  of  July,  1 839,  to  JIJticle8^o7ma- 
wit,  on  the  12th  of  August,  1842,  duly  registered  the  said  nufectureon 
design,  and  himself,  the  plaintiff,  as  the  proprietor  of  the  used;  that  the 
same,  with  Frederick    Beckford    Lone,   then    being  the  plaintiffhadon 

registrar  of  designs  for  articles   of  manufacture,  accord-  called  ^  self- 
acting  tallow 
siphons  and 
lubricators;*'  that  the  defendant  &lsely  and  maliciouslj^  published  in  a  newspaper^  and 
concerning  the  plawtiff"in  his  trade,  and  of  and  concerning  the  articles,  the  folio  wine  libel. 
The  declamtion  then  set  out  the  libel,  of  which  these  are  the  material  parts  :  ^'This  is  to 
caution  parties  employing  steam  power  from  a  person  "  (meaning  the  plaintiff)  '^ offering 
what  he  calls  self-acting  tallow  syphons,  or  lubricators"  (meaning  the  said  designs  and 
the  said  articles,  &c.)    "  Robert  Barlow^**  (meaning  himself  the  defendant,)  **  brass- 
founder,  takes  this  opportunity  of  saying  that  he  has  to  offer  an  improved  lubricator,  &c. 
Those  who  have  already  adopted  the  lubricators''  (meaning  the  said  design  of  the  plain- 
\\%  and  the  said  articles,  &c.)  "against  which  R.  H.  would  caution,  will  find  that  the 
tallow  is  wasted,  instead  of  being  effectually  employed  as  professed.** 

Heldbtid  on  general  demurrer;  there  being  nothing  to  connect  the  libel  with  the 
earlier  inducements  in  the  declaration,  and  the  words  themselves  importing  no  more 
than  a  caution  against  the  goods,  not  an  imputation  on  the  plaintiff;  and  that  the 
defendant  did  not  by  demurring  admit  that  the  words  were  published  falsely  and  mali- 
ciously of  the  plaintiff,  and  therefore  a  libel. 

VOL.  I, — D.  M.  L  L 
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1844.  ing  to  the  form  of  the  statute  id  such  case  made  and  pro- 
vided ;  that  the  said  design  was  then  duly  numbered  in  the 
register  according  to  the  said  statute,  to  wit,  numbered 
]402;  and  the  plaintiff,  after  and  from  the  time  of  such 
registration  until  committing  the  said  grievances,  and  from 
thence  hitherto,  published  the  said  design,  and  published, 
manufactured  and  sold  divers  articles  of  manufacture  on 
which  said  design  was  used,  and  thereby  obtained  and 
acquired  great  credit,  reputation,  and  profit,  and  every 
article  of  manufacture  so  published  by  him  the  plaintiff 
had  thereon  the  name  of  the  plaintiff,  being  the  first  regis- 
tered proprietor  as  aforesaid,  the  number  of  the  design  in 
the  register  as  aforesaid,  and  the  date  of  the  registration 
thereof.  And  whereas,  before  and  at  the  time  of  com- 
mitting the  said  grievances,  the  plaintiff  had  sold  and  had 
on  sale,  in  the  way  of  his  trade  and  business,  divers  large 
quantities  of  articles  and  goods,  called  self-acting  tallow 
syphons  or  lubricators,  and  thereby  honestly  acquired  divers 
great  gains ;  yet  the  defendant  well  knowing  the  premises, 
but  contriving  to  injure  the  plaintiff,  afterwards,  and  within 
three  years  from  the  registration  of  the  said  design,  to  wit, 
on  the  first  day  of  July  in  the  year  1843,  falsely  and 
maliciously  composed  and  published,  and  caused  to  be 
published  in  a  certain  public  newspaper,  of  and  concerning 
the  plaintiff,  and  of  and  concerning  him  in  the  way  of  his  said 
trade  and  business,  and  of  and  concerning  the  said  design, 
and  the  plaintiff  as  the  inventor  and  proprietor  thereof 
and  manufacturer  of  the  articles  with  the  said  design  thereon, 
and  of  and  concerning  the  said  articles  and  goods  which 
the  plaintiff  had  so  sold  and  had  on  sale  as  aforesaid,  and 
the  plaintiff  as  the  seller  thereof,  a  false,  scandalous,  mali- 
cious, and  defamatory  libel,  containing,  amongst  other 
things,  the  false,  scandalous,  malicious,  defamatory,  and 
libellous  matter  following,  of  and  concerning  the  plaintiff, 
and  of  and  concerning  him  in  the  way  of  his  said  trade  and 
business,  and  of  and  concerning  the  said  design,  and  the 
plaintiff  as  the  inventor  and  proprietor  thereof  and  manu- 
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facturer  of  the  articles  with  the  said  design  thereooi  and  of  1844. 
and  concerning  the  said  goods  and  articles  which  the  plain- 
tiff had  so  sold  and  had  on  sale  as  aforesaid,  and  the  plain- 
tiff  as  the  seller  thereof,  that  is  to  say  :  ''This  is  to  caution 
parties  employing  steam  power  from  a  person"  (meaning 
the  plaintiff)  "  offering  what  he"  (meaning  the  plaintiff) 
''  calls  self-acting  tallow  syphons  or  lubricators,"  (meaning 
the  said  design,  and  meaning  the  said  goods  and  articles 
which  the  plaintiff  had  so  sold  and  had  on  sale  as  aforesaid,) 
'' stating  that  he"  (meaning  the  plaintiff)  "is  the  sole  in- 
ventor, manufacturer,  and  patentee,  thereby  monopolizing 
high  prices  at  the  expence  of  the  public.  Robert  Harlow,** 
(meaning  himself  the  defendant,)  **  brassfounder,  Stockport, 
takes  this  opportunity  of  saying  that  such  a  patent  does  not 
exist,  and  that  he"  (meaning  the  defendant)  **  has  to  offer 
an  improved  lubricator,  which  dispenses  with  the  necessity 
of  using  more  than  one  to  a  steam  engine,  thereby  consti- 
tuting a  saving  of  fifty  per  cent,  over  every  other  kind  yet 
offered  to  the  public.  Those  who  have  already  adopted 
the  lubricator,  (meaning  the  said  design  of  the  plaintiff,  and 
meaning  the  goods  and  articles  which  the  plaintiff  had  sold 
and  had  on  sale  as  aforesaid,)  ''against  which  R,  H/* 
(meaning  himself  the  defendant)  '^  would  caution,  will  find 
that  the  tallow  is  wasted  instead  of  being  effectually 
employed  as  professed."  By  means  of  which  premises  the 
plaintiff  was  greatly  injured  in  his  credit  and  reputation 
and  circumstances,  and  was  prevented  from  selling  divers 
articles  made  according  to  the  said  design,  and  also  divers 
of  the  said  other  articles  and  goods  which  he  might  and 
otherwise  would  have  sold,  and  was  thereby  prevented  from 
acquiring  divers  great  gains,  which  he  might  and  otherwise 
would  have  acquired,  and  was  and  is  greatly  injured  in  the 
way  of  his  said  trade  and  business  and  otherwise. 

General  demurrer,  and  joinder. 

The  Court  called  on 

R.  V,  Richards  to  support  the  declaration.    The  sub- 
L  l2 
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stance  of  the  allegations  is,  that  the  defendant  published 
this  libel  of  the  plaintiff  as  a  tradesman,  respecting  him  and 
respecting  certain  goods  which  he  then  had  on  his  hands 
for  sale,  and  that  he  was  thereby  prevented  from  selling 
such  goods.  That  is  sufficient,  without  special  damage, 
on  the  authority  of  Harman  v.  Delany  (a).  The  libel  there 
was  an  advertisement  in  the  following  words,  "  Whereas 
there  was  an  account  in  the  Craftsman,  of  John  Harmon^ 
gunsmith,  making  guns  of  two  feet,  six  inches,  to  exceed 
any  made  by  others  of  a  foot  longer,  (with  whom  it  is  sup- 
posed he  is  in  fee,)  this  is  to  advise  all  gentlemen  to  be 
cautious,  the  said  gunsmith  not  daring  to  engage  with  any 
artist  in  town,  nor  ever  did  make  such  an  experiment, 
(except  out  of  a  leather  gun,)  as  any  gentleman  may  be 
satisfied  at  the  Cross  Guns  in  Long  Acre."  It  was  moved 
in  arrest  of  judgment  that  this  is  no  libel,  and  that  if  one 
tradesman  will  pretend  to  be  a  greater  artist  than  others,  it 
is  lawful  for  them  to  support  their  own  credit  in  the  same 
way.  Et  per  Cur. :  That  is  certainly  so,  and  if  the  defendant 
has  gone  no  farther,  he  would  not  have  been  chargeable, 
they  might  advertise  that  they  make  as  good  as  he,  but  they 
ought  not  to  say  he  is  no  artist^  which  they  plainly  do  by 
saying  he  dares  not  engage  with  any  artist,  and  by  advising 
gentlemen  to  be  cautious  of  him :  the  law  has  always  been 
very  tender  of  the  reputation  of  tradesmen,  and  therefore 
words  spoken  of  them  in  the  way  of  their  trade  will  bear 
an  action,  that  will  not  be  actionable  in  the  case  of  another 
person."  Words  spoken  of  a  tradesman,  as  such,  are 
actionable,  which  otherwise  would  not  be  so :  Jones  v. 
Littkr(c).  In  Ingram  v.  Lawson^d),  a  statement  in  a 
newspaper,  that  a  ship  of  which  plaintiff  was  owner  and 
master  was  not  seaworthy,  and  that  Jews  had  bought  her 
to  carry  out  convicts,  was  held  to  be  a  libel  on  the  plaintiff 
in  his  trade  and  business,  and,  as  such,  actionable  without 
special  damage.    ''The  libel,"  said  Maule  J.,  "  is  an  im- 


(o)  8  Stra.  898;  S.  C.  Fitzgib- 
bon,  131,  2^3. 


(c)  r  M.  &  W.  4SS. 
Id)  6  Bing.  N.  C.  2U. 
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putation  oa  the  plaintiff  in  his  business  of  a  shipowner  and  1844. 
master  mariner,  and  not  a  mere  disparagement  of  the 
qualities  of  his  ship."  There  is  also  here  a  suflBcient  state- 
ment of  special  damage ;  it  is  averred  that  the  plaintiff  was 
prevented  from  selling  divers  articles;  it  was  impossible 
that  he  could  name  the  parties  who  had  abstained  from 
buying,  as  it  has  been  held  necessary  to  do  where  a  trades- 
man complains  of  having  lost  his  customers ;  and  therefore 
the  principle  of  Hartley  v.  Herring  (a)  applies,  where  it 
was  held  enough  to  state  that  a  dissenting  minister  had 
been  forsaken  by  many  of  his  congregation,  in  consequence 
of  a  false  charge  of  misconduct^  without  naming  them* 

Baddeley  contri.  The  declaration  in  this  case  does  not 
shew  that  the  words  are  actionable  at  all.  They  are  not  suffi- 
ciently connected  with  the  plaintiff.  There  is  no  averment, 
and  no  colloquium,  shewing  that  the  defendant  intended  to 
refer  to  any  thing  but  the  design.  In  Harman  v.  Delany  (fi), 
as  the  declaration  is  not  reported,  we  do  not  know  what  aver- 
ments or  innuendoes  there  may  have  been  connecting  the 
words  with  the  plaintiff.  Here  there  is  not  even  an  allega- 
tion that  plaintiff  manufactured  the  goods.  If  wi>rds  are 
equivocal  in  themselves,  the  plaintiff  is  bound  to  shew  by 
extrinsic  averment  to  what  they  apply.  As  they  stand, 
they  simply  amount  to  a  criticism  on  the  plaintiff's  goods. 
In  this  respect  a  trader  stands  on  the  same  footing  as  an 
artist,  or  a  literary  man :  Thompson  v.  Shackell  (c).  There 
is  also  no  allegation  that  the  defendant  intended  to  injure 
the  plaintiff  in  the  way  of  his  trade :  Sweetappk  v.  Jesse  (c2). 
Angle  v.  Alexander  {e\  Kelly  v.  Parthigton(f),  Goldstein  v. 
Foss  (g),  Forbes  v.  King  {h).  The  statement  as  it  stands  in 
the  declaration  amounts  to  a  simple  caution  to  the  public : 

(fl)  8  T.  R.  130.  P.  170. 

(6)  i  Stra.  898.  (/)  5  B.  &  Ad.  645;  S.  C.  3 

(c)  Moo.  &  M.  187.  N.  &  M.  460. 

(iQ  6  B.  &  Ad.  S7 i  8,  C.  2  {g)  6  B.  & C.  154;  S.C.  9  D. 

N.  &  M.  36.  &  R.  197. 

(e)  7  BiDg.  1 19  ;  S.  C.  4  M.  &  (A)  1  Dowl.  P.  C.  679. 
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1844.  Delany  v.  Jones  {a),  Stochley  v.  Clement  (6).  If  the  actioo 
is  to  be  considered  as  brought  io  respect  of  any  imputation, 
exceeding  the  bounds  of  fair  criticism,  on  the  plaintiff's 
goods,  then  special  damage  ought  to  have  been  averred : 
Malachy  v.  Soper{c).  In  Ingram  v.  Lawson{d)^  the  language 
of  Bosanquet  J .  is,  "  The  substantial  question  for  the  Court 
is,  whether  this  publication  was  a  libel  on  the  plaintiff  in 
bis  business  of  master  mariner  and  shipowner,  or  merely 
amounted  to  a  disparagement  of  the  qualities  of  his  ship ; 
if  it  were  merely  the  latter,  then,  as  there  is  no  allegation 
of  special  damage,  nothing  could  be  recovered." 

R.  V.  Richards  in  reply.  The  want  of  an  averment  that 
the  goods  were  manufactured  by  the  plaintiff  is  immaterial; 
it  is  equally  libellous,  and  equally  injurious,  to  charge  him 
with  having  on  sale  a  stock  of  goods  which  he  has  falsely 
pretended  to  be  valuable,  as  with  having  manufactured 
them*  If  any  innuendoes  are  unsupported,  they  may  be 
rejected  as  surplusage,  and  the  plaintiff  may  recover,  if  what 
remains  is  libellous :  Harvey  v.  French  (e).  As  to  the 
want  of  sufficient  innuendo  to  connect  the  words  with  the 
plaintiff,  the  defendant  has  admitted  that  they  were  written 
''  of  and  concerning  the  plaintiff'  by  demurring. 

Lord  Denman  C.  J. — I  do  not  think  the  averments  in 
this  declaration  render  the  matter  complained  of  libellous. 
The  defendant  is  charged  with  having  said  that  the  plaintiff 
falsely  stated  that  he  was  patentee  of  a  certain  article,  and 
that  such  a  patent  does  not  exist.  There  is  no  averment 
either  that  the  plaintiff  did  not  so  state,  or  that  the  patent 
does  exist.  The  defendant  is  also  charged  with  having 
published  to  the  world  that  certain  articles  sold  by  the  plain- 
tiff, called  '*  lubricators,"  would  not  serve  the  purpose  for 
which  they  were  intended.    Such  an  attack  is  no  more  than 

(o)  4  Esp.  191.  {d)  6  Bing.  N.  C.  512. 

(6)  4  Bing.  162.  (e)  1  Cr.  &  M.  11. 

(c)  SBing.  N.  C.  371. 


HILARY  VACATION,   VII  VICT.  613 

every  tradesman  exposes  himself  to ;  and,  although  the  words  1844. 
are  ''  falseij  and  maliciously  published  of  and  concerning 
the  plaintiff/'  they  are  not  sustained  by  sufficient  averments, 
nor  can  it  be  contended  that  by  demurring  the  defendant 
dispenses  with  the  want  of  those  averments,  and  makes 
words  libellous  which  in  themselves  are  not  so.  If  a 
tradesman  publishes  to  the  world  that  his  goods  are  superior 
to  those  of  others,  he  necessarily  lays  himself  open  to  such 
attacks. 

Patteson  J.— *This  is  a  confused  declaration ;  but  the 
libel  imputed  seems  to  be  a  caution  to  parties  employing 
steam  power  from  a  person  offering  self-acting  tallow 
syphons  or  lubricators,  stating  himself  to  be  the  inventor 
and  manufacturer  and  patentee;  the  defendant  then  "takes 
this  opportunity  of  saying  that  such  a  patent  does  not 
exist,^  and  that  he,  the  defendant,  can  make  the  lubricators, 
and  so  forth.  It  is  prim&  facie  clear,  on  reading  these 
words,  that  they  apply  to  these  supposed  tallow  syphons, 
and  nothing  else.  Therefore  the  statement  in  the  induce- 
ment, that  the  plaintiff  was  author  of  a  design  for  modelling 
articles  of  manufacture  of  metal,  seems  to  have  nothing  to 
do  with  the  libel.  There  is  no  expression  connecting  that 
design  with  the  syphons.  It  is  said  that  the  plaintiff  had 
on  sale  large  quantities  of  these  syphons  or  lubricators ; 
but  it  is  not  said  that  they  were  articles  made  under  that 
design.  Then  as  to  the  charge  that  the  plaintiff  falsely 
averred  that  he  was  patentee,  there  is  no  allegation  that 
Buch  a  patent  did  exist.  Striking  out  therefore  the  imma- 
terial facts,  the  declaration  reduces  itself  to  this,  that  the 
plaintiff  carried  on  business  as  an  engineer  and  millwright, 
&c.,  that  he  had  for  sale  certain  syphons,  (not  saying  that 
they  were  manufactured  by  him,)  and  that  the  defendant 
published  a  caution  ''  to  parties  employing  steam  power^' 
against  those  syphons.  Now  if  this  had  been  a  caution 
against  the  plaintiff  as  a  tradesman,  because  in  the  habit  of 
selling  bad  articles  for  good,  it  would  have  been  libellous. 
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1844.  But  on  examiaatioo  it  seems  to  be  a  caation  against  the 
goods  only,  and  no  special  damage  is  averred.  To  main- 
tain an  action  for  such  an  injury,  it  was  necessary  for  the 
plaintiff  to  shew  that  he  was  prevented  from  selling  these 
goods  to  certain  named  persons. 

WiGHTMAN  J. — ^The  inducement  contains  four  preli- 
minary allegations:  I.  That  the  plaintiff  was  an  engineer; 
2.  That  he  was  the  inventor  and  proprietor  of  a  new 
design ;  3.  That  he  had  duly  registered  this  design;  4.  That 
be  published  and  sold  divers  articles  of  manufacture  on 
which  the  design  was  used.  Then  comes  the  main  alle- 
gation, that  he  had  on  sale  certain  self-acting  tallow  Byphons, 
which  are  in  no  way  connected  with  the  design  of  which  he 
was  the  proprietor.  The  last  allegation  alone  has  anything 
to  do  with  the  words  charged  as  libellous.  The  declaration 
goes  on  to  state  that  the  defendant,  intending  to  injure  the 
plaintiff,  (not  ^  in  the  way  of  his  trade,**)  published  the  words 
which  are  there  set  out.  The  part  of  these  which  relates 
to  the  patent  is  wholly  unconnected  with  that  about  the 
syphons.  As  to  these,  there  is  no  allegation  that  the 
defendant  published  that  the  plaintiff  had  them  on  sale, 
knowing  that  they  would  not  answer  their  purpose.  For 
anything  that  appears  in  the  advertisements,  the  plaintiff 
might  have  had  them  on  sale  quite  unconscious  that  they 
were  bad  articles.  This  distinguishes  the  case  from  Har- 
man  v.  Delany  (a),  where  the  libellous  charge  was,  that  the 
plaintiff  falsely  stated  that  he  had  made  them  to  answer  a 
purpose  which  they  could  not  answer.  Therefore,  no  spe- 
cial damage  being  alleged,  the  declaration  is  insufficient. 

Judgment  for  the  defendant, 
(a)  3  Stra.  898. 
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1844. 

AsPDiN  V.  Austin.  _  ^^"^' ,^ 

Febnuiry  9th. 

Covenant.     For  that  whereas  beretoforei  to  wit,  on  It  is  cove- 

the  SSrd  daj  of  September,  1841,  by  a  certain  agreement  and  agreed 

then  made  by  and  between  the  said  plaintiff  on  the  one  part,  ^j"^"/^'  m 

and  the  said  defendant  and  one  John  Seeley  of  the  other  shall  manufac- 

part,  the  said  plaintiff  agreed  to  manufacture  for  the  use  of  ^^^l^^^ 

the  said  defendant  and  the  said./*.  Seeley^  with  the  materials,  of  a  specified 

machinery  and   implements  to  be  provided   by  them,  a  ^.^h^ii  pay 

cement  equal  as  to  durability  and  lightness  of  colour  to  that  -A*  ^  certuD 

theretofore  manufactured  by  the  father  of  the  said  plaintiff,  two  ^ears  from 

and  to  the  cement  used  in  the  figure  of  Father  Thames,  theagreement, 

...  ^T  rr  •""  another 

then  placed  in  the  exhibition  yard  at  No.  2,  Keppel  Row^  weekly  sum 

New  Road.      And  the  said  defendant  and  the  said  J.  after^^wT 

Seeley,  on  the   condition  of  the  said  plaintiff  faithfully  shall recei?e 

performing  the   aforesaid   engagemeut,  did  on  their  part  nenlbip  m  the 

promise  to  pay  unto  the  said  plaintiff  the  weekly  sum  of  hasiness  of 

,  ,  manafactunng 

4/.  during  the  two  years  following  the  date  of  the  said  cement  at 

agreement,  and  the  weekly  sum  of  5L  during  the  year  next  |{j®  ®°^  ^^  ^ 

following ;  and  they  did  thereby  also  promise  to  receive  and  that  A. 

him  into  partnership  with  them  at  the  expiration  of  three  ^.^in'lhe^"^^ 

years  from  the  execution  of  the  said  agreement,  and  to  artofmanu- 

admit  him  to  a  third  share  of  the  trade  and  business  of  cement. 

manufacturers  of  cement  at  Rotherhithe,  in  the  county  of     ?^^  °°  ^ 
_,  ,  ...  i«.*.i  ■         ,i*  action  brought 

Surrey,  and  to  give  him  qne-tfaird  of  the  stock  and  fixtures  by  A,  assign- 
there  at  the  time  of  his  so  entering  the  partnership,  the  IIf^th-,\'*"^'* 
value  of  which  third  share  should  not  exceed  666/.,  and  to  mentthatB. 
allow  him  a  salary  of  100/.  per  annum  as  manager  of  the  ^ischa^eS 

concern,  over  and  above  his  share  of  profit  as  partner.  And  I^'iodi  the  plain- 

.        .  ■     ■         a  .   .         ^  tiff,  from  his 

It  was  thereby  agreed  that  the  opinion  of  two  competent  sernce,  and 

persons,  one  to  be  chosen  by  each  side,  and  an  arbitrator  ^"^P  manufao- 

,  ,  taring  cement 

to  be  agreed  on  by  the  said  referees,  should  decide,  on  the  for  the  use  of 

the  defendant, 
and  from  any  longer  instructing  the  plaintiff  in  the  art  of  manufacturing  cement,  before 
the  expiration  of  two  jears  from  the  agreement,  that  this  agreement  did  not  raise  an 
implied  contract  of  hiring  and  service  for  three  years  between  the  parties,  and  therefore 
the  action  was  not  maintainable. 
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1844.         l8t  day  of  May  then  next  ensuing,  by  the  inspection  of 
specimens  severally  prepared  by  the  plaintiiF,  the  defendant 
and  the  said  J.  Seele^j  during  the  month  of  September  or 
October  in  the  year  first  aforesaid,  which  specimens  should 
have  been  delivered  on  or  before  the  1st  day  of  November 
into  the  hands  and  custody  of  the  intended  referees,  and 
should  have  been  by  them  exposed  v?ithout  interval  or  pro- 
tection to  the  severity  of  the  weather  from  the  said  date  to 
the  day  of  arbitration,  whether  the  said  plaintiff  had  fulfilled 
bis  contract  therein  before  specified.     And  the  said  plaintiff 
did  thereby  also  engage  to  teach  and  instruct   the  said 
defendant  and  J.  Seeley  in  the  art  and  mystery  of  manufac- 
turing all  the  kinds  of  cement  with  which  the  said  plaintiff 
was  acquainted,  on  condition  the  said  defendant  and   J. 
Seeley  should  not  engage  in  such  manufacture  otherwise 
than  under  his  management  or  with  his  consent.     And  it 
watf  also  by  the  said  agreement  witnessed,  that  each  party 
thereto  did  severally  bind  himself  to  the  faithful  performance 
of  the  contract  so  thereinbefore  contained  as  aforesaid  in 
the  penalty  of  1500/.,  as  by  the  said  agreement,  reference 
being  thereunto  had,  will  more  fully  appear.     And  the  said 
plaintiff  in  fact  says  that  he  the  plaintiff,  from  the  time  of 
making  the  said  agreement  until  and  at  the  time  of  making 
the  indenture  hereinafter  next  mentioned,  in  pursuance  of 
the  said  agreement,  did  serve  the  defendant  and  the  said 
J.  Seeley  in  the  manner  mentioned  in  the  said  agreement, 
and  did  during  that  period  manufacture  and  continue  to 
manufacture  for  the  use  of  the  defendant  and  the  said  J. 
Seeley,  with  the  machinery,  implements  and  materials  pro- 
vided  by   them,  a  cement  in  every  respect  equal  as  to 
durability  and  lightness  of  colour  to  that  theretofore  manu- 
factured by  the  plaintiff's  father,  and  to  the  cement  used  in 
the  said  figure  of  Father  Thames,  according  to  the  intent 
and  meaning  of  the  said  agreement.  And  the  said  plaintiff  in 
fact  saith,  that  the  said  defendant  and  J.  Seeley  did  not  at  any 
time  on  or  before  the  1st  day  of  November,  in  the  year 
1841,  nor  at  any  time  before  the  1st  day  of  May  next  after 
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the  making  the  said  agreement,  choose  or  appoint  any  1844. 
competent  person  or  referee  to  decide  according  to  the 
provisions  of  the  said  agreement,  whether  the  plaintiff  had 
fulfilled  his  said  contract  therein  in  that  behalf  mentioned, 
nor  was  any  such  competent  person  or  referee  ever  chosen 
or  appointed  by  them  for  the  purpose  aforesaid ;  and  the 
defendant  and  the  said  J.  Seeley  wholly  omitted  and  neg- 
lected to  choose  or  appoint  any  such  referee  or  competent 
person.  And  the  said  plaintiff  also  avers  that  he  did,  after 
the  making  of  the  said  agreement,  and  until  and  at  the  time 
of  making  the  indenture  hereinafter  next  mentioned,  teach 
and  instruct  the  defendant  and  the  said  J.  Seeley  in  the  art 
and  mystery  of  manufacturing  all  the  kinds  of  cement  with 
which  the  plaintiff  was  acquainted  on  the  condition  in  the 
said  agreement  mentioned. 

And  whereas  also,  after  the  making  of  the  said  agree- 
ment, to  wit,  on  the  17th  June,  184£,  by  an  indenture  then 
made  between  the  said  J.  Seeley  of  the  first  part,  the 
plaintiff  of  the  second  part,  and  the  defendant  of  the  third 
part,  &c.  (The  declaration  then  set  out  the  indenture, 
which  recited  among  other  things,  that  J.  Seeley  and  the 
defendant  had  purchased  certain  leasehold  premises  and 
converted  them  into  a  manufactory  of  cement ;  that  the 
plaintiff  had,  by  a  memorandum  of  agreement  bearing  date 
the  2drd  September  then  last  past,  under  the  hands  of 
plaintiff,  defendant  and  the  said  J.  Seeley,  being  the 
agreement  in  this  declaration  above-mentioned,  acquired 
an  interest  in  the  said  manufactory  of  cement;  and  witnessed 
that  J.  Seeley,  with  the  consent  of  the  plaintiff,  assigned  to 
the  defendant  a  moiety  of  the  land,  machinery,  &c.  used 
for  the  manufactory  aforesaid ;  and  contained  a  covenant 
by  the  defendant,  that  the  said  defendant  would  faithfully 
and  truly  observe  and  perform  and  fulfil  the  several  stipu- 
lations and  agreements  in  the  said  agreement  of  the  SSrd 
September  then  last  entered  into  and  made  with  the  said 
plaintiff,  being  the  agreement  above  set  out. 
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1844.  And  the  plaintiiF  further  says,  that  he  the  plaintiff,  from 

the  time  of  making  the  said  indenture  until  the  time  when 
he  was  discharged  by  the  defendant  from  his  service  as 
hereinafter  mentioned,  did,  in  pursuance  of  the  said  agree- 
ment and  indenture,  serve  the  defendant  in  the  manner  there- 
in mentioned,  and  did  during  that  period  manufacture  and 
continue  to  manufacture  for  the  use  of  the  defendant,  with 
the  materials,  machinery  and  implements  provided  by  him,  a 
cement  in  every  respect eq^ual  as  to  durability  and  lightness  of 
colourto  that  manufactured  before  the  making  the  said  agree- 
ment by  the  plaintiff's  father,  and  to  the  cement  used  in  the 
said  figure  of  Father  Thames,  according  to  the  true  intent 
and  meaning  of  the  said  agreement  and  indenture.  And  also 
that  he  the  plaintiff  did  during  the  period  last  aforesaid 
teach  and  instruct  the  defendant  in  the  art  and  mystery  of 
manufacturing  all  the  kinds  of  cement  with  which  the 
plaintiff  was  acquainted,  according  to  the  true  intent  and 
meaning  of  the  said  agreement  and  indenture.  And 
although  the  plaintiff  hath  always  been  ready  and  willing 
and  offered  to  the  defendant,  to  wit,  on  the  day  and  year 
next  hereinafter  mentioned,  to  continue  to  serve  the  defend- 
ant according  to  the  said  agreement  and  indenture,  and  to 
manufacture  for  his  use  as  therein  mentioned  the  cement  as 
therein  mentioned,  and  to  continue  to  teach  and  instruct 
the  defendant  according  to  the  true  intent  of  the  said  agree- 
ment and  indenture,  of  which  premises  the  defendant  bath 
always  had  notice,  nevertheless  the  plaintiff  in  fact  says, 
that  the  defendant,  disregarding,  &c.  after  the  making  the 
said  indenture  and  before  the  expiration  of  two  years  fol- 
lowing the  date  of  the  said  agreement  first  above  mentioned, 
to  wit,  on  the  5th  day  of  September,  1842,  wrongfully  dis- 
charged the  plaintiff  from  the  service  of  the  defendant  under 
the  said  agreement  and  indenture,and  from  manufacturing  or 
continuing  to  manufacture  cement  for  the  use  of  the  defendant 
according  to  the  said  agreement  and  indenture,  and  from  any 
longer  teaching  and  instructing  the  defendant  in  the  art  and 
mystery  mentioned  in  the  said  agreement  in  that  behalf,  and 
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from  any  farther  performance  of  the  said  agreement  whatso-  1844. 
ever,  and  bath  from  thence  hitherto  refused  and  still  doth 
refuse  to  permit  or  suffer  the  plaintiff  to  continue  in  the  service 
of  the  defendant  as  aforesaid,  or  to  manufacture  cement  for 
the  use  of  the  defendant  according  to  the  said  agreement 
and  indenture,  or  to  teach  and  instruct  the  defendant  in 
manner  aforesaid,  whereby  the  plaintiff  hath  lost  all  the 
profits  and  advantages  he  would  have  derived  from  the  per- 
formance of  the  said  agreement  and  indenture  by  the 
defendant ;  neither  hath  the  defendant  paid  the  plaintiff 
the  said  sum  of  1500/.  in  the  said  agreement  mentioned,  or 
any  part  thereof,  but  the  same  remains  wholly  due,  in 
arrear  and  unpaid,  contrary  to  the  true  intent  and  meaning 
of  the  said  agreement  and  of  the  said  indenture ;  and  so 
the  said  plaintiff  in  fact  saith  that  the  said  defendant,  although 
often  requested  so  to  do,  hath  not  kept  the  said  covenant  so 
by  him  made  as  aforesaid,  but  hath  broken  the  same,  and  to 
keep  the  same  with  the  plaintiff  hath  hitherto  wholly  neg- 
lected and  refused  and  still  doth  neglect  and  refuse. 
Damages  1500/. 

Second  plea,  that  the  plaintiff  did  not  serve  the  defend- 
ant in  the  manner  in  the  said  agreement  mentioned,  in 
manner  and  form,  &c.  as  the  plaintiff  has  in  bis  declaration 
alleged. 

Fifth  plea,  that  the  plaintiff  did  not  teach  or  instruct  the 
defendant  in  the  art  and  mystery  of  manufacturing  all  the 
kinds  of  cement  with  which  the  plaintiff  was  acquainted,  in 
manner  and  form,  8cc. 

General  demurrer  to  the  second  and  fifth  pleas.  Joinder 
in  demurrer. 

The  case  was  argued  (on  January  23,  before  Lord  Den- 
man,  C.  J.,  Patteson,  Coleridge  and  Wightman,  Js.)  by 

Peacock  for  the  plaintiff.  (The  Court  called  on  him  to 
support  the  declaration.)  The  defendant  here  covenants 
with  the  plaintiff,  on  condition  of  the  performance  of 
certain  stipulations  by   the  latter,  that  he  the  defendant 
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1844.  will  pay  him  certain  weekly  sums  for  three  years,  and  at 
the  end  of  that  time  receive  him  into  partnership  in  the 
specified  business,  that  of  manufacturing  cement,  respecting 
which  the  whole  agreement  is  entered  into ;  the  plaintiff 
on  his  side  covenanting  to  instruct  the  defendant  in  that 
business.  These  covenants  necessarily  raise  a  further 
implied  contract,  namely,  on  the  part  of  the  defendant  to 
retain  the  plaintiff  in  his  service  in  that  business  for  three 
years,  if  the  plaintiff  performs  his  part.  {Com,  Dig.  Cove- 
nant, A.  2.)  Thus  a  bond  conditioned  to  pay  when  such  a 
bill  of  costs  should  be  stated  by  two  attorhies,  to  be  indif- 
ferently chosen  between  the  parties,  is  forfeited  by  a  refusal 
to  appoint  au  arbitrator:  Otwajf  v.  Holdips{a).  He  also 
cited  Earl  of  Shrewsbury  v.  Gould  (6),  Hays  v.  Bicker- 
9tajffe{c),  Saltoun  v.  Houston  (d),  Sampson  v.  Easterby  (e), 
and  Dawson  v.  Dyer  (/)• 

Udall,  contri. 

Peacock  in  reply. 

Cur.  adv,  vult. 

Lord  Denman,  C.  J.  now  delivered  the  judgment  of  the 
Court. — ^This  was  an  action  of  covenant  for  the  performance 
of  the  stipulations  contained  in  a  prior  agreement  not  under 
seal ;  and  the  breach  complained  of  is  the  wrongful  dis- 
charge of  the  plaintiff  from  service  under  the  agreement, 
and  from  manufacturing  cement  for  the  defendant  as  well 
as  from  teaching  the  defendant  the  art  of  manufacturing 
cement.  The  defendant  in  his  second  plea  pleads  that  the 
plaintiff  did  not  serve  him  in  manner  as  in  the  said  agree- 
ment mentioned,  in  manner  and  form  as  the  plaintiff  hath 

(a)  2  Mod.  266.  &  R.  423 ;  S,  C.  in  error,  Easteriy 

(b)  2  B.  &  A.  487.  ▼.  Sampion,  6  Bingh.  645. 

(c)  2  Mod.  34.  (/)  5  B.  &  Ad.  584 ;  S,C.^  N. 
(<0  1  Bingh.  433.  &  M.  559. 
(e)  9  B.  &C.  505;  S.C.  4M. 
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alleged  in  bis  declaration.  In  the  fifth  plea  he  alleges  that 
the  plaintiff  did  not  instruct  him  in  the  art  of  manufacturing 
all  cements  with  which  he  was  acquainted,  in  manner  and 
form«  &c.  To  which  pleas  the  plaintiff  demurs,  and  the 
defendant  in  return  objects  to  the  declaration,  principally 
that  the  breach  is  badly  assigned,  for  that  there  is  no  con- 
tract on  the  defendant's  part  to  retain  the  plaintiff  in  his 
service,  nor  any  on  the  plaintiff's  part  to  remain  in  it.  The 
stipulations  between  the  parties  as  set  out  in  the  declara- 
tion appear  to  be  these :  The  plaintiff  agrees  to  manufac- 
ture for  the  defendant,  with  the  materials  and  machinery  to 
be  provided  by  him,  a  cement  of  a  certain  quality,  and  on 
condition  of  his  doing  so,  defendant  agrees  to  pay  him 
weekly  four  pounds  for  two  years  and  five  pounds  weekly 
for  the  following  year,  and  then  to  receive  him  as  partner. 
The  plaintiff  also  further  agrees  to  teach  the  defendant  bow 
to  manufacture  all  the  kinds  of  cement  with  which  he  is  him* 
self  acquainted.  Upon  the  face  of  this  agreement  it  is  cer- 
tainly true  that  in  terms  there  is  no  stipulation  for  retaining 
the  plaintiff  in  the  defendant's  service ;  but  it  is  alleged  for 
the  plaintiff  that  in  substance  it  is  a  contract  of  hiring  and 
service  of  a  special  kind,  and  that  an  agreement  to  retain 
during  three  years  is  necessarily  to  be  implied  from  the 
express  stipulation  for  weekly  wages  during  that  period. 
The  defendant  has  agreed  that,  if  the  plaintiff  will  manufac- 
ture the  cement  for  him  with  his  materials  and  machinery, 
he  will  pay  him  for  so  doing  weekly  sums  during  three 
years  next  following.  These  sunis^  it  is  said,  must  certainly 
be  understood  to  be  wages  for  service  done ;  but  unless  the 
defendant  continue  the  plaintiff  in  his  service,  and  so  give 
him  an  opportunity  of  earning  the  wages,  the  express  agree- 
ment of  the  parties  cannot  be  performed  on  either  side. 

Further,  it  is  argued  that  the  stipulation  for  a  partnership 
at  the  end  of  three  years  shews  that  it  was  contemplated 
that  both  the  business  of  the  cement  making  and  the  service 
should  be  continued  during  that  time ;  because  without  it 
the  defendant  could  not  really  and  substantially  admit  the 
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plaintiff  to  the  partnership  cootenipiated^  which  was  to  be 
not  in  a  business  intermitted  till  that  time  and  then  recom- 
menced^ but  in  one  which  had  been  uninterruptedly  con- 
tinued, and  in  which  the  plaintiff  himself  bad  borne  a  part 
and  acquired  an  interest  and  connection  by  service  during 
the  whole  period.  It  cannot  be  denied  that  there  is  force 
in  this  argument,  and  in  support  of  it  were  cited  the  cases 
of  Sampson  v.  Easterby  {a)  and  Saltoun  v.  Houston  (6). 

We  have  examined  these  and  several  earlier  cases  which 
were  cited  in  the  argument  in  the  latter  case,  and  upon  con- 
sideration they  do  not  appear  to  us  to  support  the  propo- 
sition for  which  the  plaintiff  contends  to  the  extent  to  which 
it  is  necessary  for  him  to  carry  it.  It  will  be  found  in  those 
cases  thati  where  words  of  recital  or  reference  manifested  a 
clear  intention  that  the  parties  should  do  certain  acts,  the 
Courts  have  from  them  inferred  a  covenant  to  do  such  acts, 
and  sustained  actions  of  covenant  for  the  non-performance, 
as  if  the  instruments  had  contained  express  covenants  to 
perform  them ;  but  it  is  a  manifest  extension  of  that  prin- 
ciple to  hold  that  where  parties  have  expressly  covenanted 
to  perform  certain  acts,  they  must  be  held  to  have  impliedly 
covenanted  for  every  act  convenient  or  even  necessary  for 
the  perfect  performance  of  their  express  covenants.  Where 
partieshave  entered  into  written  engagements  with  expressed 
stipulations,  it  is  manifestly  not  desirable  to  extend  them 
by  any  implications ;  the  presumption  is  that,  having  ex- 
pressed some,  they  have  expressed  all  the  conditions  by 
which  they  intend  to  be  bound  under  that  instrument.  It 
is  possible  that  each  party  to  the  present  instrument  may 
have  contracted  on  the  supposition  that  the  business  would 
in  fact  be  carried  on  and  the  service  in  fact  continued 
during  the  three  years,  and  yet  neither  party  might  have 
been  willing  to  bind  themselves  to  that  effect.  And  it  is 
one  thing  for  the  Court  to  effectuate  the  intention  of  the 


(a)  9  B.  &  C.  505;  S.  C.  4  M. 
&  B.  4S9 ;  S.  C.  in  error,  Easterby 


▼•  Sampson,  6  Bingb.  650. 
(6)  1  BiDgb.433. 
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parties  to  the  extent  to  which  they  may  have  even  imper- 
fectly expressed  themselves,  and  another  to  add  to  the 
instrument  all  such  covenants  as  upon  a  full  consideration 
the  Court  may  deem  fitting  for  completiug  the  intentions  of 
the  parties,  but  which  they  either  purposely  or  unintention- 
ally have  omitted.  The  former  is  but  the  application  of  a 
rule  of  construction  of  that  which  is  written ;  the  latter  adds 
to  the  obligations  by  which  the  parties  have  bound  them- 
selves, and  is  of  course  quite  unauthorised,  as  well  as  liable 
to  great  practical  injustice  in  the  application.  The  breach 
here  assigned  by  the  plaintiff  assumes  that  the  defendant, 
at  however  great  loss  to  himself,  was  bound  to  continue 
his  business  for  three  years ;  but  the  defendant  has  not 
covenanted  to  do  so ;  he  has  covenanted  only  to  pay  weekly 
sums  for  three  years  to  the  plaintiff,  on  condition  of  his 
performing  what  on  his  part  he  has  made  a  condition 
precedent ;  and  the  plaintiff  will  be  entitled  to  recover 
those  sums  whether  he  performs  that  or  not,  so  long  as  he 
is  ready  and  willing  and  offers  to  perform  it,  and  is  pre- 
vented only  by  the  defendant  from  doing  it  This  then  is 
the  safe  rule  for  determining  the  rights  of  these  parties 
between  each  other,  and  no  injustice  follows  to  the  plain- 
tiff. If  be  should  assign  a  breach  in  the  nonpayment  of 
the  weekly  sums,  it  would  be  no  answer  for  the  defendant 
to  say  that  he  bad  discontinued  the  business  and  dismissed 
the  plaintiff.  The  reply  would  be,  that  he  might  indeed,  if 
he  pleased,  do  both,  but  that  he  was  still  bound  to  make  the 
payments  which  he  had  expressly  covenanted  to  make.  We 
are  of  opinion  therefore  that  the  breach  is  not  well  assigned, 
and  of  course,  without  examining  into  the  pleas,  our  judg- 
ment must  be  for  the  defendant. 
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Judgment  for  the  defendant  (a). 
(a)  See  Dunn  v.  Sasfles^  post,  Hil.  Vac. 


VOU  I.— D.  M. 


M  M 


524  CASES  IN  TH£  QUEEN's  BENCH, 

1844. 

F  l^^^ioth    ^^y^""*  Aldermen  and  Burgesses  of  Exeter  v.  Waerbn. 
The  corpora-    DeBT  for  51.  for  certain  Jietty  customs,  dues  and  tolls, 
has  been  for  a  due  and  payable  from  the  defendant  to  the  plaintiffs  on 

long  series  of  certain  goods,  to  wit,  100  chaldron  of  culm ;  30/.  for  petty 
years  in  the  o         »  »  »  . 

receipt  of         customs,  dues  and  tolls  on  400  tons  of  fish ;  51,  on  thirty 

toim8"^r"Dort  ^^^^  ^^  ^*''  *"^  ^''  ^"  twelve  dozen  seal  skins.     Damages 

dues/' levied     10/.     Plea:  never  indebted. 

^rfed  aV"^~        The  defendant  was  a  merchant  at  Teignmouth,  and  the 

Teignmouih.     action  was  brought  to  recover  26A  12*.  5Jrf.  for  petty  cus- 

Teignmoath  is  ,.  .,,..         rr^.  it 

a  smaller  port,  toms  on  goods  imported  by  bim  mto  Teignmouth.     it  was 

member  of  the  t^ied  before  Coleridge  J.  at  the  Devon  Lent  Assizes,  1842. 
larger  port  of  ^      ^  ^  '       _ 

Exeter.    The    The  question  tried  related  to  the  right  of  the  corporation 

toras*'^of"ihe    ^°  '®^y  these  dues,  which  appeared  to  be  indiscriminately 

port  of  Exeter  called  petty  customs  or  port  dues,  in  the  port  of  Teign- 

to  the  corpora-  "louth,  as  a  branch  or  member  of  the  port  of  Exeter. 

tion  of  Exeter  fhe  case  of  the  plaintiffs  comprehended  five  points: 
by  ancient  *.  •        .  t-i 

charter,  as  a     1 .  The  proof  of  the  title  of  the  corporation  of  Exeter  to 

im^mofthtt^**  the  fee  farm  of  the  city.  2.  That  the  petty  customs  or 
city.  town  dues  on  all  goods  imported  into  the  port  of  Exeter 

under  these  ^^^^  P^**^  ^^  '"^^  ^^^  farm.  3.  That  the  duties  now  claimed 
circumstances  were  and  ever  had  been,  as  far  as  could  be  ascertained,  a 
might  be  pre-    P^rt  of  such  customs.     4.  That  Teignmouth  was  a  branch 

sumedforthe  ^f  the  port  of  Exeter.    5.  That  defendant  imported  the 

payment  of  ,  '^  ,  *^ 

these  customs  goods  in  question^  and  refused  to  pay  the  duties.    The  first 

though*neither  ^**  proved  by  the  charters  of  the  corporation.    The  second 

the  crown  nor  from  Bracton,  book  2,  c.  24,  s.  4,  and  1  Slat.  West.  c.  31, 

tion  of  Exeter  shewing  such  customs  to  be,  in  ordinary  construction  of  law, 

were  at  any      ^  part  of  the  fee  farm ;  and  from  a  long  series  of  muniments^ 

time  owners  of 

the  soil  of  the  from  the  rolls  of  the  mayor's  court,  rolls  of  customs,  a  decree 

rooui?f  wTd^"  ^^  ^^^  Exchequer  in  1654,  judgments  at  law,  &c.,  shewing 
although  no  that  these  dues  had  been  always  claimed  and  received  as  part 
fo^therias"  of  the  fee  farm  of  the  city.  The  third  and  fifth  points  were 
shewn  in 

the  shape  of  repurs,  or  any  other  public  benefits  performed  by  the  corporation  at  Tei^* 
mouth.  Sembkf  that  if  it  had  been  shewn  that  the  ownership  of  the  port  carried  with 
it  certain  duties,  e.g.  repairs,  &c.,  and  that  these  duties  had  not  been  performed,  such 
non-performance  would  not  have  been  an  answer  to  the  present  action. 
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not  conteAted  on  the  part  of  the  defendants.  As  to  the  fourth        1844. 

point,  the  evidence  for  the  plaintiffs  consisted  of  certain  ,,  ^"^^^^  ^ 
1  ^  ,   .       .  ...      Mayor,  &c.  of 

leases  of  petty  customs,  granted  by  the  corporation  in  the       £; 

8  &  35  Eliz.f  in  which  Teignmouth  was  included ;  a  com- 
mission of  29  Car.  2,  issued  under  the  IS  &  14  Car.  2,  c.  18, 
(with  a  view  to  the  formation  of  a  customs  establishment),  to 
inquire  into  the  limits  of  the  port  of  Exeter,  with  the  return 
stating  these  limits  to  be  from  the  southernmost  point  on 
the  east  bank  of  the  river  Axe,  to  the  southernmost  point 
on  the  west  bank  of  the  river  Teign,  which  limits  include 
the  harbour  of  Teigiimouth.  They  also  put  in  a  series  of 
receivers'  accounts,  shewing  the  collection  of  port  dues  in 
Teignmouth  up  to  a  recent  time«  and  added  the  oral  evidence 
of  collectors  of  customs  and  other  persons.  It  appeared, 
however,  that  no  port  dues  had  been  collected  at  Teign- 
mouth since  1834.  (The  most  material  parts  of  the  evidence 
are  adverted  to  in  the  judgment.) 

For  the  defence  no  witnesses  were  called ;  but  it  was 
contended,  in  the  first  place,  that  the  evidence  had  not 
satisfactorily  shewn  Teignmouth  to  be  a  member  of  the 
port  of  Exeter,  and  especially  that  the  return  of  the  com* 
miasioners  under  Charles  2  only  shewed  it  to  be  within  that 
port  for  fiscal  purposes  pertaining  to  the  crown.  It  was 
contended  also  that  the  right  set  up  to  receive  these  petty 
customs  was  unreasonable ;  that  a  port  could  not  be  pre* 
aumed  to  have  been  established,  limits  assigned  to  it,  and 
pet^  customs  granted,  by  the  mete  exercise  of  the  royal 
prerogative ;  but  that  it  was  necessary  there  should  be  a 
reasonable  consideration  for  the  receipt  of  port  duties  any- 
where, viz.  either  the  dedication  of  a  portion  of  the  soil  by 
the  owner  to  the  use  of  persons  landing  goods,  or  the  per- 
formance of  some  duty,  such  as  cleaning  the  port,  repairing 
the  banks,  or  maintaining  the  wharves ;  neither  of  which  was 
shewn  to  exist  in  the  present  cases,  nor  could  the  soil  be 
presumed  to  have  been  at  any  time  granted  to  the  corpora- 
tion of  Exeter,  Teignmouth  not  being  shewn  to  have  been 
''  terra  regis.*'    His  Lordship  directed  the  jury  to  the  effect 

M  M  2 
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1844.        that  the  prerogative  of  creating  a  port  was  in  the  crown ; 

«,      ^^  -  that  where  there  were  no  anterior  rights  vested  in  any  per- 
Mayor,  &c.  of  .        °  .    > 

ExETsa       son,  the  crown  would  have  a  right  to  fix  the  limits  of  the 

Warren  ^^^^  ^^^  ^^  grant  reasonable  port  duties,  and,  consequently, 
that  there  was  no  necessary  presumption  against  the  right 
to  port  duties  from  the  absence  of  property  in  the  soil  or 
of  any  duty  performed  by  the  receivers.  Verdict  for  the 
plaintiffs.       - 

Crowder,  in-  the  following  term,  obtained  a  rule  nisi  for 
a  new  trial  on  the  ground  of  misdirection,  and  also  that  the 
verdict  was  without  evidence.  He  cited  (among  other  au- 
thorities) 2  Rolle,  Ab.  Prescription  (E  5),  Lord  Pelham  v. 
Pi€kersgill(a),  Com.  Dig.  Tolls,  (A.c),  Cro.  Eliz.  711, 
Mayor,  8fc.  af  London  v.  Hunt  (ft),  Mayor,  fyc»  of  NoHing- 
ham  v.  Lambert  (c),  Truman  v.  Walgham  (d). 

Erie,  Rogers  and  M.  Smith  shewed  cause  (e).  The 
alleged  misdirection  is,  that  there  is  no  necessary  pre- 
sumption against  the  right  here  claimed  by  the  corporation 
of  Exeter  to  port  duties  at  Teignmouth,  from  the  fact  of 
their  having  no  property  in  the  soil  at  Teignmouth,  and  no 
consideration  being  shewn  by  the  performance  of  services 
to  parties  landing  goods  or  otherwise,  for  the  levying  of 
such  duties.  But  the  claim  here  set  up  is  presumed  to  have 
its  origin  in  a  grant  from  the  crown.  The  crown  can  create 
the  franchise  of  a  port  and  can  fix  the  limits  of  that  port : 
Lord  Kenyon  C.  J.  in  Ball  v.  Herbert  (/)•  It  is  therefore 
by  no  means  essential  to  the  existence  of  such  a  grant,  that 
the  grantee  should  have  the  freehold  of  the  soil,  or  should 
confer  any  public  benefit  by  wdy  of  consideration.  **  Le 
roi  poet  avoir  un  port  et  toll  sans  ascun  consideration.** 
Powell  J.  in  Wilkes  v.  Kirbyig),  where   Warren  v.  Pri- 

(a)  1  T.  R.  667.  June  5),  before  Lord  Denman  C. 

lb)  3  Levinz,  37.  J.,  Fatteton,  WUUams  and  CoU- 

\e)  WUles,  111.  ridge  5%. 

(rf)  2  Wile.  296.  (/)  3  T.  R.  261. 

(e)  The    case  was   argued  in  (g)  2  Lutw.  1519. 
Trin.  Term,  1843  (May  89  and 
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deaiix(a)  is  cited  by  Chief  Justice  Treby  to  the  same  effect, 

deducing  from  thence  the  conclusion.  "  que  le  owner  d*un  ^^^'^^'^^    c 
^  .     .  Mayor,  «c.  of 

port  poet  aver  un   toll    per   prescription^   sans   alledger       exeter 

d'ascun  consideration/'  It  is  therefore  not  thrown  on  the  w^>«Eir 
plaintiffs  to  shew,  either  on  their  pleadings  or  in  evidence, 
that  they  gave  a  quid  pro  quo.  So  the  custom  of  London 
to  have  weighage  for  goods  imported,  without  considera- 
tion, is  good :  Mayor,  8^c.  of  London  v.  Huntijb).  So  of 
toll  of  goods  set  on  land  within  a  noanor :  Crispe  v.  Bel- 
wood  {c\  Mayor ^  65c.  of  Exeter  v.  Trimlett(d).  In  the 
Mayor,  Ifc.  of  Yarmouth  v.  Eaton  (e).  Lord  Mansfield  dis- 
tinguishes the  case  of  port  duties  from  that  of  toll  thorough, 
which  latter  requires  a  consideration,  because  it  is  against 
common  right,  and  decides  that  in  a  declaration  for  the 
former  it  is  unnecessary  to  set  out  a  consideration,  which 
also  distinguishes  this  case  from  Truman  v.  Walgham  (/) : 
Jenkins  v.  Harvey  (g).  "  The  king  is  of  common  right 
primd  facie  the  owner  and  lord  of  every  public  sea  port, 
yet  a  subject  may  by  charter  of  prescription  be  lord  or 
owner  of  it:"  Hale  de  Portubus  Maris,  72;  see  also  p.  75, 
77,  78.  In  p.  138,  Hale  reports  the  case  of  The  Bailiff 
and  Commonalty  of , Exeter  v.  Wade{jh\  which  ''  sets  forth 
the  city  holden  in  fee  farm  at  20Z.  per  ann.  rent  by  the 
charter  of  Edw.  3 ;  that  the  port  and  haven*  of  Exeter  and 
ferry  of  Exmouth,  and  cartage  and  stallage  of  the  ferry, 
are  parcel!  of  the  same ;  that  they  are  used  to  take  under 
the  name  of  petty  customs,  of  all  goods  imported  into  that 
port  in  ships,  boats  and  other  navigable  vessels,  these  duties 
following,  under  the  names  of  petty  customes  or  town  cus- 
tomes :"  and  then  follow  the  charges.  This  class  of  duties 
(customs  by  prescription  belonging  to  ports)  are,  he  saya 
(p«  133),  *^  not  properly  customs.     The  difference  stood 

(a)  1  Mod.  t04.  {/)  «  Wils.  «96. 

(h)  3  Levinz,  37.  {g)  1  C.  M.  &  R.  877 ;  2  C.  M, 

(c)  3  Levinz,  424.  &  R.  393. 

{d)  2  Wils.  95.  (A)  Hit.  14  Car.  1,  9  Feb. 

(0   3  Burr.  1408. 
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1844.  principally  in  these  things:  !•  These  were  settled  by  pre- 
^"^^^"^^  scription  and  usage  in  several  ports,  and  therefore  varied 
£x£T£a  according  as  the  several  customs  of  various  places  obtained. 
_  ^'  But  customs  were  regular  and  certain  in  all  places ;  I  mean 

such  as  were  truly  such.  2.  These  belonged  to  the  lords 
of  several  ports,  whether  it  were  the  king  or  a  common  per- 
son, as  we  see  in  the  instances  before  given.  But  customs 
belonged  to  the  king  and  to  the  king  only,  as  the  revenue 
and  support  of  his  crown."  And  in  p.  139^  he  says  (refer- 
ring to  the  list  of  charges  by  way  of  petty  customs  in  the 
port  of  Exeter),  **  By  this  it  appears  that  although  these 
were  called  customs^  and  possibly  they  were  all  that  were 
anciently  answered  as  customs,  yet  they  were  quite  of 
another  nature  from  those  which  are  now,  or  in  the  time  of 
Edw.  1,  were  truly  so  called.  And  they  became  a  cus- 
tomary duty  by  prescription  and  usage  in  nature  of  a  toll, 
and  connected  in  point  of  property  by  usage  and  prescrip- 
tion to  the  lord  of  the  port:"  Madox,  Firma  Burgi,  280. 
Viner^s  Abr.  Prerogative,  (£  a,  42),  shews  the  difference 
between  impositions  and  petty  customs,  and  that  the  king 
inherits  the  latter.  The  case  of  Impositiom,  2  State  Trials, 
37  !•  ''  In  every  case  which  requires  a  consideration,  it  ought, 
from  length  of  usage,  to  be  presumed.  For  the  rule  with 
regard  to  prescriptions  is,  that  every  prescription  is  good, 
if  by  any  posQibility  it  can  be  shewn  to  have  a  legal  coon- 
mencement:''  JshurstJ.  in  LordPelham  v.  Piehtr$gilHji). 
There  is,  no  doubt,  an  exception  to  this  rule  in  the  case  of 
toll  thorough ;  but  that  is  a  peculiar  instance,  and  Lord 
Man^eld,  as  has  been  before  shewn,  distinguishes  it  from 
those  of  port  duties  or  petty  customs.  The  learned  judge 
was  therefore  right  in  directing  the  jury,  that  inasmuch  as 
it  was  to  be  presumed  that  the  crown  had  originally  granted 
this  port,  being  seised  of  the  right  to  receive  these  duties 
in  respect  of  goods  imported  within  its  limits,  no  con- 
sideration for  taking  them  need  be  shewn  by  the  present 
owners  of  the  port. 

(a)  1  T.  R.  667. 
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CrowdtTj  Greenwood  and  Buti  contri.  It  is  submitted,  1844. 
in  the  first  place,  that  these  customs  could  not  have  existed  ^<^v^^ 
but  by  act  of  parliament.  The  name  of  ''  petty  customs/'  Ezbtbr 
by  which  they  appear  to  be  known,  seems  to  indicate  that 
they  were  originally  vested  in  the  crown  for  the  benefit  of 
the  state.  "  It  is  clear/'  says  Vaughan  J.,  in  Sheppard  ▼. 
Gosfiold{a),  **  that  formerly  in  the  times  of  Henry  8,  Queen 
Mary,  and  Queen  Elizabeth,  it  was  supposed  that  some 
customs  were  due  by  the  common  law,  (wherein  the  King 
had  an  inheritance,)  and  that  such  customs  were  not  ori- 
ginally due  by  any  act  of  parliament.  So  is  the  book,  31 
Hen.  8.  This  was  in  those  several  reigns  the  opinion 
of  all  the  judges  of  the  times,  whence  we  may  learn  how 
fallible  even  the  opinion  of  all  the  judges  is,  when  the 
matter  to  be  resolved  must  be  cleared  by  searches  not 
common,  and  depends  upon  cases  not  vulgarly  known  by 
readers  of  the  Year  Books.  For  since  these  opinions,  it  is 
known  those  customs  called  the  old,  or  antiquae  custums, 
were  granted  to  King  Edward  1,  in  the  third  year  of  his 
reign,  by  parliament,  as  a  new  thing,  and  was  no  duty 
belonging  to  the  crown  by  the  common  law/'  Le  case  de 
Cmiomes,  Davis,  9 ;  ^  Inst.  58,  59.  If  this  were  so,  these 
duties,  like  the  ''  ancient  customs"  mentioned  by  Vaughan 
and  Coke,  must  be  taken  to  have  had  their  origin  in  an  act 
of  parliament,  (7%e  case  of  ImpositionSf  2  St.  Tr.  Svo.  ed. 
971 ;  see  especially  HakewilFs  argument,  p.  462,)  and  they 
could  not  be  imposed  or  levied  by  a  subject. 

But,  even  supposing  that  these  port  duties  or  petty  cus- 
toms had  their  origin  anterior  to  act  of  parliament,  they 
jnust  have  been  imposed  by  the  crown  for  the  purpose  of 
maintaining  its  dignity,  and  for  the  public  good.  If  so, 
they  could  not  be  granted  or  demised  to  a  subject :  12  Co. 
Rep.  34.  ^*  It  was  clearly  resolved  by  us  that  such  impo- 
sitions so  put  cannot  be  demised  or  granted  to  any  subject, 
for  this,  that  it  is  to  augment  and  decrease,  or  be  taken 
away,  upon  just  occasion  for  advancement  of  merchandize." 

(a)VaughMn,.]6l. 
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1844.        In  the  Case  of  Imposiiions,  judgment  was  given  for  the 

,,  ^"^^Z^    ,  crown,  to  the  effect  that  the  King  had  a  prerogative  right 
Mayor,  &c.  of        .  ,    ,  ^,  .  .     i  i- 

ExBTER       to  impose  new  customs ;  and  the  language  just  cited  from 

_  ^'  Coke  (as  has  been  remarked  by  Mr.  Hargrave  in  his  preface 

to  that  celebrated  case,  p.  381,)  seems  rather  to  support  the 

view  then  taken  by  the  Barons  of  James  the  First's  Exc.he- 

quer,  in  favour  of  the  crown.     But  if,  as  there  can  be  now 

no  doubt,  that  judgment  was  unconstitutional,  the  crown 

could  not  have,  in  respect  of  any  particular  port,  such  as 

Exeter,  a  right  which  it  has  not  in  respect  of  the  kingdom 

in  general.     [Cokridge  J.  The  Case  of  Impositions  related 

to  expressly  new  customs.     These  are  ancient  ones ;  your 

argument  must  be  that  they  cannot  be  supported  unless 

they  can  be  shewn  to  have  their  origin  in  an  act  of  parlia* 

ment]    Not  as  petty  customs ;  if  maintainable  at  all,  it  must 

be  as  port  duties,  and  then  some  consideration  must  be 

shewn.     However  little  or  inconsiderable,  if  they  were 

legally  customs,  the  crown  could  not  grant  or  demise  them. 

If  then  the  plaintiffs  can  recover  these  tolls  at  all,  it  must 

be  not  as  **  petty  customs/'  but  as  ''  port  duties,*'  and  in 

that  case  they  cannot  recover  without  shewing  a  public 

benefit  accruing  from  them  by  way  of  consideration.     Ports 

are  of  two  descriptions;  the  first  class,  those  which  are 

termed  **  ports"  in  Callis  on  Sewers,  p.  57,  "  not  only  safe 

harbours,  but  fenced  with  legal  privileges,"  and  the  smaller 

sort,  which  he  calls  '*  havens,"  having  no  privileges.     So 

Hale,  de  Portubus  Maris,  p.  46,  "  a  port  is  a  haven,  and 

somewhat  more :   1.  It  is  a  place  for  arriving  and  unlading 

of  ships  and  vessels :  2.  It  hath  a  superinduction  of  a  civil 

signature  upon  it,  somewhat  of  franchise  or  privilege,  as 

shall  be  shewn :  3.  It  hath  a  ville  or  city  or  borough,  that 

is  caput  port^,  for  the  receipt  of  mariners  and  merchants, 

&c."     In  this  way,  he  goes  on  to  shew,  a  port,  having  a 

single  head,  comprises  also  many  members;  as  Gravesend 

is  a  member  of  the  port  of  London,  &c.     See  also  MoUoy, 

book  2,  ch.  14,  s.   10.      Hale  (p.  15,  76,)  distinguishes 

plainly   between   tolls   or   customs  levied   at   the  greater 
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ports,  and  those  secondary  tolls  which  arise  in  all  ports         1844. 

from  the  **  interest  of  the  shore  adjacent  to  the  port,"  and  ,^  ^"^"^    ^ 

Mavor,  &c.  of 
gives  a  list  of  the  latter  ''  shore-<iu ties''  as  he  calls  them ;       Exeter 

towage,  moreage,  terrage,  &c.    These  may  arise,  he  says,     ^  ^' 

''by  convention  or   agreement,    prescription   or  custom, 

charter  or  grant/'     The  first  and  third  method  are  out  of 

the  question  in  the  present  instance,  reliance'  is  placed  on 

the  second.     Now  in  the  first  place,  though  the  port  of 

Exeter  may  be  a  prescriptive  port  in  itself,  it  cannot  be  a 

prescriptive  port  extending  to  Teignmouth.    Nothing  is 

more  inconsistent  than  the  various  catalogues  of  principal 

ports  and  members  found  in  the  old  authorities.    In  £0 

Geo.  2,  c.  18|  8.  I,  Sunderland  is  called  a  ''town  having  a 

port  or  haven,"  in   Bewes*s  Lex  Mercatoria,  p.  247,  it 

appears- as  a  member  of  the  port  of  Newcastle-on-Tyne. 

In  Betffes,  p.  248,  Ilfracom.b  is  a  member  of  the  port  of 

Plymouth  ;  Hale,  p.  48,  makes  it  a  member  of  Barnstaple ; 

Molhy  calls  it  part  of  the  port  of  Exeter.    In  5  Geo.  2, 

c.  11,  Scarborough  is  called  a  port:  BeweSf  p.  £47,  makes 

it  part  of  the  port  of  Hull.     In  "  the  Bill  for  the  Havens  in 

the  West  Parts,"  £3  Hen.  8,  c.  8,  Teignmouth  ranks  with 

Plymouth  and  Dartmouth,  these  being  the  three  **  ports" 

protected  by  the  act;. and  Hale  omits  Teignmouth  altogether 

from  his  list  of  members  of  Exeter.     Topsham  is  now  part 

of  the  port  of  Exeter ;  in  Hale,  p.  55,  it  is  termed  a  port 

"  belonging  to  the  Earl  of  Devon."    Secondly,  where  such 

a  duty  as  this  is  claimed,  the  port  must  be  a  port  in  the 

second  or  smaller  sense  above  noticed ;  The  Hull  Dock 

Company  ▼•  Browne  (a).     "  The  enlarged  sense  of  the  term 

port  of  Hull,  is  to  be  taken  with  reference  only  to  the  royal 

revenue,  and  the  establishment  of  the  officers  of  the  cus* 

toms,  &c.  as  arising  in  an  extensive  district  and  various 

places,  whereof  the  port  of  Hull  was  the  head  and  chief. 

There  are  then  two  distinct  senses,  in  which  the  phrase  the 

port  of  Hull  is  used,  namely,  one  as  the  head  port  of  a 

district  wherein   there   were  subordinate   and   dependent 

{a)  2  B.  &  Ad.  43. 
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ports :  and  the  other  the  limited  sense  of  a  port  locally 

.,  "'^"'T'"  ^  situate  on  a  certain  river,  or  part  of  a  river,  with  a  town 
Mavor,  &c.  of  >        r  * 

ExBTSft  near  thereto ;"  p.  58.  And  it  was  decided  that  the  rates 
Warbbv.  ^here  claimed  were  due  only  within  the  port  in  this  second 
or  restricted  sense ;  and  that  instances  in  which  these  rates 
had  in  fact  been  paid  at  Goole,  a  member  of  the  port  in 
the  larger  sense,  "  might  not  unreasonably  be  referred  to 
the  unwillingness  of  a  private  individual  to  enter  into  a  con* 
test  with  the  corporation ;"  an  observation  which  applies 
strongly  here.  If  so»  if  these  tolls  could  not  be  claimed  at 
Teignmouth  by  prescription,  they  must  be  due,  if  at  all,  in 
respect  of  some  consideration;  they  are  not  claimed  in 
respect  to  any  right  to  the  soil,  which  is  the  only  alternative. 
It  is  not  denied  that  the  crown  can  grant  the  franchise  of  a 
port  to  a  subject.  But  the  crown  cannot  by  its  mere  pre- 
rogative entitle  that  subject  to  levy  port  duties.  If  the 
crown  grants  a  port  to  one  not  an  owner  of  the  soil  of  the 
shore  of  such  port,  the  grantee  can  only  take  port  duties 
either  for  some  benefit  performed,  or  in  virtue  of  some 
arrangement  come  to  with  the  owner  of  the  soil.  ^  The 
designation  of  ports  is  part  of  the  King's  prerogative,  he 
might  make  regulations  therein  by  common  law,  in  order  to 
secure  his  revenue ;  yet  without  an  act  of  parliament  he 
could  not  impose  new  duties ;''  The  case  of  the  London 
Wharf i  {a).  Such  duties  therefore  can  only  be  supported 
where  there  is  a  consideration  :  Vtfi.  Ab.  Prerogative, 
(E  a  1);  Com.  Dig.  Toll  (C);  ^  RoU.  Ab.  Prescription, 
(E  5} ;  and  though  Truman  v.  Waigham  (6)  is  undoubtedly 
a  case  of  toll  thorough,  yet  the  principle  there  laid  down 
applies;  nor  is  it  easy  to  distinguish  tolls  levied  on  goods  in 
their  transit  from  the  ship  to  the  importer's  warehouse,  from 
toll  thorough.  The  cases  of  Smith  v.  Sheppard{c),  Ha$purt  v. 
WiUs  (d\  Cotton  v.  Smith  (e),  Crispe  ▼.  Belwood(f),  Brett 

(a)  1  W.  Bl.  590.  (<0  1  Mod.  46. 

(b)  2  Wils.  %06.  (e)  1  €k>wp«r,  47. 

(c)  Cro.  Eliz.  no.  (/)  S  Levins,  424. 
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V.  BeaUs{a)f  R^.  v.  The  Marquis  of  SaU$bury{b),  refer  1844. 
only  to  the  distinction  tn  pleading  in  this  respect  between  ^"^'?^  ^ 
the  respective  claims  of  toll  traverse  and  toll  thorough ;  Esbtbs 
they  shew  that  as  far  as  the  pleading  is  concerned,  a  con-  WAUtsir 
sideration  need  not  be  shewn  in  the  former  case,  but  not 
that,  in  point  of  fact,  such  a  claim  would  be  good  without 
any  consideration  at  all.  It  is  argued  that  the  fact  of  un- 
loading goods  implies  some  consideration,  inasmuch  as  this 
could  not  be  done  without  permission ;  that  is  true,  but 
there  is  no  such  consideration  from  the  corporation  of 
Exeter,  who  never  possessed  the  soil.  In  Warren  v.  Prj- 
deaux  (c),  the  language  of  Hale  C.  J.  is  remarkable.  **  If 
he  had  said  that  he  had  a  port,  and  was  bound  to  mainiam 
that  port,  8lc.,  that  might  have  been  a  good  prescription; 
but  in  this  case  there  must  be  a  special  inducement  and 
compensation  to  the  subject,  by  reason  of  those  statutes  by 
which  all  merchants  and  others  have  liberty  to  come  in  and 
go  out:"  VmkersUme  v.  Ehden  {d).  In  Wilkes  ▼.  Kirby  (e) 
it  is  only  meant  that  no  farther  consideration  than  repairing 
is  required.  In  The  Mayor  Sfc.  of  York  v.  Eaion  (f)  the 
language  of  Lord  Mansfield  is,  that  the  making  a  port  may 
of  itself  be  a  consideration.  But  none  of  these  cases  autho- 
rises the  proposition  now  relied  on  by  the  plaintiffs,  that 
no  eonsideration  whatever  is  needed.  Jenkins  ▼•  Harvey  (g) 
is  a  case  of  which  the  authority  has  been  doubted,  but  that 
case,  when  considered,  establishes  the  rights  of  the  corpo- 
ration of  Truro  in  regard  of  what  they  were  assumed  to 
have  done  by  way  of  public  benefit ;  Serjeant  v.  Reed  (A). 
It  is  said  the  crown  can  create  a  liability  to  the  payment 
of  *' reasonable'*  port  duties;  how  can  their  ^'reasonable- 
ness*' be  estimated,  except  by  comparison  with  the  benefit 
conferred?    For  the  same  reason  a  prescription  for  toll  in 

(o)  10  B.  &  C  508.  (e)  S  Lotvycfae,  1519. 

(6)  8  A.  &  £.  716;  &  C.  2  N.         (/)  3  Burr.  1436. 
&  P.  476.  (g)  1  C.  M. &  R.877 ;  3  C. M. 

(c)  1  Mod.  104.  &  R.  398. 
{d)  1  Ld.  Baym.  384.  (&)  1  Wih.  91. 


V, 
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1844.        respect  of  goods  sold  by  sample  in  a  market,  and  afterwards 
nt      ^^    r  brought  into  a  city  to  be  deliveredy  cannot  be  supported: 
ExETBB       Kirby  v.  Whichelow  {a),  Com.  Dig.  Market  F.  1,  Hiil  v. 
Smith  {b). 

Cur.  adv.  vuli. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — In  this  case,  tried  before  my  brother  Coleridge  at 
the  assizes  for  Devon,  being  an  action  for  petty  customs* 
dues,  and  duties,  due  upon  culm,  fish  oil,  seal  skins,  and 
other  articles,  the  right  of  the  corporation  to  exact  certain 
payments  in  the  name  of  port  dues  or  petty  customs,  from 
those  who  land  their  goods  at  the  haven  of  Teignmonth, 
as  a  member  of  the  port  of  Exeter,  was  established  by  the 
verdict  of  a  jury. 

But  a  rule  nisi  for  a  new  trial  was  obtained  on  the  sug- 
gestion that  my  learned  brother's  direction  was  incorrect  in 
point  of  law;  and  several  points  have  been  discussed  before 
us,  more  largely  perhaps  than  was  warranted  by  what 
appears  to  have  been  the  matter  in  contest  at  the  trial. 
Upon  that  occasion  it  was  not,  and  indeed  scarcely  could 
have  been,  contended,  that  the  plaintiffs  were  not  owners 
of  a  port  to  some  extent,  and  as  such  entitled  to  receive 
the  duties  claimed  in  the  declaration  within  certain  limits ; 
but  it  was  argued  that  the  franchise  could  not  have  been 
legally  granted  so  as  to  extend  to  Teignmouth,  and  carry  a 
right  to  port  duties  there,  for  want  of  any  apparent  legal 
consideration ;  and  that  want  was  said  to  be  involved  in 
the  absence  of  any  right  in  the  soil  either  in  the  grantees, 
or  the  grantor,  the  crown.  There  was  no  evidence,  it  was 
said,  that  Teignmouth  had  at  any  time,  been  terra  regis ;  no 
soil  .therefore  was  dedicated  to  public  use;  no  repairs  done; 
nothing  given  in  return  for  the  duties  claimed.  The  judge 
was  therefore  called  upon  to  direct  the  jury  at  once  that  no 
case  bad   been  made  for  the  plaintiffs,  and  that  without 

(a)  a  Lutw.  1408.  (6)  4  Taunt.  620. 
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reference  to  the  evidence  of  payments  insisted  on  by  them,         i844. 
the  verdict  must  pass  for  the  defendant. 

My  learned  brother  did  not  deny  that  for  the  validity  of 
a  royal  grant  of  the  franchise  of  a  port,  with  the  right  to  col- 
lect port  dues  or  petty  customs,  a  consideration  was  neces- 
sary ;  but  he  said  that  the  right  to  create  a  port  was  in  the 
crown,  which  it  might  exercise  pleno  jure  so  long  as  there 
was  no  interference  with  the  rights  previously  vested  ;  that 
the  consideration  for  port  duties,  as  attendant  on  such  a 
grant,  need  not  be  the  devotion  of  the  soil  to  the  use  of 
the  port;  that  if  so,  there  was  no  evidence  to  support  it  in 
the  plaintiffs  in  the  present  case,  even  to  the  limited  extent 
admitted,  for  that  there  was  none  to  prove  any  right  of  soil 
in  them  in  the  banks  or  estuary  of  the  Exe  any  more  than 
beyond  the  mouth,  indeed  their  evidence  disproved  it;  but 
that  considering  the  very  early  times  to  which  this  grant, 
if  ever  made,  must  be  referred,  no  previously  vested  incon- 
sistent rights  appearing,  the  mere  creation  of  the  port,  with 
the  consequent  right  in  all  the  subjects  to  use  the  range 
within  the  limits  as  a  port,  to  bring  their  ships  there  for 
safety,  and  to  trade  there  and  unload  customable  goods, 
would  be  consideration  sufficient  in  law  to  support  the 
grant  of  the  duties.  He  told  the  jury  therefore,  that  as  to 
the  mere  existence  of  a  port,  with  port  duties  granted  to 
the  plaintiffs,  there  was  no  question  ;  that  the  real  question 
was  the  extent,  as  to  which  they  could  not  throw  the  plain- 
uff's  evidence  overboard  at  once  on  the  ground  alleged,  but 
that,  consistently  with  all  the  evidence,  there  was  ground  on 
which  they  might  found  a  legal  origin  for  the  rights  claimed 
by  the  plaintiffs.  * 

After  much  consideration  of  the  authorities,  we  are  of 
opinion  that  this  direction  was  right  in  point  of  law,  and  at 
least  not  too  favourably  stated  for  the  plaintiffs.  We  think 
he  might  properly  have  added,  that  if  the  ownership  of  the 
port  carried  with  it  the  obligation  to  clear  the  harbour,  or 
do  any  thing  else  in  the  way  of  repairing  or  maintaining  it, 
the  non-performance  of  that  duty  might  render  the  i>wners 
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1844.        liable,  but  could  not  form  a  defence  to  the  present  action, 
^  ^""^"^   f  And  that  a  long  enjoyment  of  the  duties  might  warrant  the 
ExBTBR       presumption  of  any  fact  necessary  to  make  them  legal. 
WaIrch  ^^  ^^  ^^^  general  right  of  the  crown  in  this  matter,  it  will 

be  sufficient  to  cite  the  single  authority  of  Lord  Hale:  ''It 
is  a  part,"  says  be, ''  of  the  jus  regale  or  royalty  of  the  crown 
of  England,  originally,  and  de  novo*  to  erect  public  ports 
in  this  kingdom.  As  all  franchises  within  the  kingdom  are 
derived  from  the  crown  either  immediately  and  explicitly,  as 
by  a  new  creation,  grant,  or  charter,  or  presumptively  and 
consequentially,  as  by  custom  or  prescription,  so,  in  a  spe- 
cial manner,  are  the  ports  and  franchises  thereof,  which  are 
ostia  regni.''    De  Port.  Maris,  c.  3. 

That  this  right  of  the  crown  was  exercised  at  some  very 
remote  period,  and  a  port  erected  of  which  Exeter  was  the 
capital,  cannot  now  be  disputed;  and  there  seems  good 
reason  to  believe  that  when  the  city  of  Exeter  was  granted 
to  the  burgesses  thereof  in  fee  farm,  first  by  Richard,  Earl 
of  Cornwall,  in  1259,  and  subsequently  by  Edward  S,  the 
port,  with  the  customs  which  the  crown  had  before  received 
there,  passed  with  the  grant  as  parcel  thereof.  Lord  Hale, 
in  the  account  which  he  gives  of  petty  customs,  (De  port 
Maris,  t.  3,  c.  4,)  states  that  this  was  not  unusual ;  and  says 
that  "these"  (the  petty  customs,)  ''being  grown  incon« 
siderable  in  length  of  time,  might  be  granted  to  the  several 
corporations  of  those  ports  or  towns  wherein  they  were 
taken,  as  part  of  their  Jarms,  as  was  done  in  the  cases  of 
Exeter  and  Yarmouth,  Kingston  upon  Hull,  and  some 
other  ports."  We  do  not  cite  this  passage  as  proof  of  the 
fact,  but  as  shewing  that  according  to  that  great  lawyer's 
opinion,  there  is  nothing  in  such  a  state  of  things  unreason* 
able,  or  which  may  nol  easily  be  presumed  on  proper 
evidence  of  user.  We  also  refer  to  the  statute  of  Hen.  8, 
for  the  purpose  of  showing  that  it  has  not  escaped  our 
attention.  But  it  belongsr  to  the  head  of  evidence,  not  of 
law,  and  may  possibly  supply  eidier  party  with  some 
plausible  arguments. 
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Upon  the  evidence  in  this  case  the  grants  before  men-        1844. 
tioned  were  produced,  and  strong  evidence  from  a  very 
remote  period  down  to  modern  times  offered  of  the  per- 
ception of  petty  customs  and  port  dues  by   plaintiffs  as 
grantees  of  the  port. 

Then  it  appears  to  us  that  the  extent  of  the  port  de 
facto  became  a  question  merely  of  evidence.  It  could  not 
be  denied  that  a  port  might  be  erected  with  a  head  and 
many  members ;  the  existence  of  such  ports  is  matter  of 
notoriety,  and  Lord  Hale  mentions  many  instances,  Exeter 
among  them;  in  enumerating  the  members  of  which  he 
certainly  omits  Teignmouth,  an  omission  furnishing  ground 
for  remark,  but  not  really  of  weight  as  evidence  of  the  fact. 

In  support  of  their  claim,  the  plaintiffs  offered  some 
ancient  evidence ;  a  receiver's  account  of  the  4th  Elizabeth, 
in  which  the  oflker  charged  himself  with  a  gross  sum  of 
9/*  95.  4J.  for  customs  of  goods  landed  in  several  places 
(among  others  Teignmouth)  within  the  port  of  Exmouth 
and  Exeter;  a  lease  of  35th  Elizabeth  of  the  town  custom 
due  for  entry  of  all  manner  of  ships,  &c.,  arriving  within 
the  port  or  haven  of  the  city  of  Exeter,  viz.  Exmouth,  and, 
among  other  places,  Teignmouth ;  another  lease  containing 
the  same  enumeration  in  8  Jac.  1,  on  which  the  rent  had 
been  paid.  But  this  and  other  evidence  of  the  kind  was 
not  so  much  of  independent  strength,  standing  by  itself,  as 
indirectly  in  the  support  which  it  gave  to  the  latter  evidence, 
and  from  its  consistency  with  it.  The  evidence  in  modern 
times,  down  to  the  year  1834,  was  clear,  unambiguous,  and 
uninterrupted.  To  all  this  no  answer  was  given  by  counter 
evidence,  no  claim  was  set  up  for  Teignmouth  as  a  port  of 
itself,  or  as  a  member  of  any  other  port,  but  strong  remarks 
were  made  on  the  improbable  extent  of  the  port  as  claimed 
by  the  plaintiffs,  and  suggestions  for  the  explanation  of 
what  was  offered  by  the  plaintiffs  were  urged,  reasonable 
in  themselves,  and  pressed  forcibly  and  ingeniously  on  the 
jury.  It  is  not  complained  of  that  justice  was  not  done  to 
them  by  the  judge  in  laying  the  cas^  before  the  jury. 
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1844.  A  commission  in  the  time  of  Car,  2  was  strongly  at- 

Mavor  &c  of  ^^^'^^^  ^y  defendant's  counseli  as  applicable  onlj  to  some 
ExETEft  proceedings  in  relation  to  the  revenue ;  it  was  even  claimed 
Wab'rek.  ^^  evidence  against  plaintiff's  claim  to  port  duties;  as 
explaining  the  circumstance  of  Teignmouth  being  named 
with  Exeter.  But  it  could  not  explain  the  ancient  enjoy- 
ment. It  was  in  no  degree  inconsistent  with  any  fact 
essential  to  plaintiff's  title  ;  and  at  all  events,  the  effect  of 
it  was  for  the  consideration  of  the  jury. 

Having  disposed  of  the  legal  objections  to  the  summing 
up,  we  are  asked  to  grant  a  new  trial  on  these  latter  grounds, 
as  if  the  verdict  ought  to  be  considered  against  the  evidence. 
We  think  we  cannot  in  justice  do  this.  Where  a  verdict 
has  been  obtained  in  support  of  such  a  claim,  founded  on 
evidence  not  unsatisfactory  to  the  judge,  and  given  by  a  jury 
under  no  unfair  bias  and  properly  directed,  we  think  it  ought 
not  to  be  lightly  disturbed. 

Rule  discharged. 


Saturdajfy 
Feb.  10. 


Lord  Georgb  Bentinck  v.  Connop. 

Assumpsit.      For  that  whereas,  before  and  at  the 
several  times  in  this  declaration  after  mentioned,  a  meeting 


A  deciaradoQ 

stating  that 

the  plaintiff       -       ,  i.  ■  . 

and  defendant  for  the  purpose  of  horse  racmg,  and  known  by  the  name  of 

scribera  to  501  ^^^  ^*"*  October  Meeting,  was  annually  held  at  Newmarket 
stakes  in  a  in  the  county  of  Cambridge,  at  which  said  meeting,  during 
ra^'tha^dfe  ^''  ^^^  ^^^^  aforesaid,  a  certain  race,  known  by  the  name  of 
plaintiff  the  Grand  Duke  Michael  Stakes,  was  annually  run  between 

horees,andthe  horses  and  fillies  named  for  that  purpose  by  persons 
defendant        becoming  subscribers  to  the  said  stakes,  upon  certain  terms 

one  of  the        proposed  and  declared  in  that  behalf,  and  over  a  certain 

Elaintiff's 
orses  won,  and  the  defendant  thereby  became  liable  to  pay  three  sums  of  50/.  as  and 
for  the  stakes  payable  in  respect  of  the  horses  named  by  him :  Held  bad,  as  averring  a 
wager  within  the  terms  of  the  provisions  of  16  Car,  9,  c.  7,  s.  3,  that  if  any  person  shall 
play,  &c.  at  the  games  therein  specified,  (including  horse  races,)  and  lose  upwards  of 
100^,  ^  opoQ  ticket  or  credit  or  otherwise,"  and  shall  not  pay  at  the  time  when  he  shall 
lose  die  same,  the  party  who  loses  shall  not  be  compellable  to  pay  the  same. 


Bentinck 
r. 
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course  there  known  by  the  name  of  Across  the  Flat.  And  1844. 
whereas  also  before  the  making  of  the  promise  of  the 
defendant  in  this  count  after  mentioned,  to  wit,  on  the  19th 
day  of  November,  1840,  it  was  proposed  and  declared  that  Connop. 
for  the  year  1842  the  said  race,  to  wit.  The  Grand  Duke 
Michael  Stakes,  should  be  upon  the  terms  following,  that 
is  to  say,  that  the  said  race  should  be  run  at  Newmarket 
aforesaid  on  the  Tuesday  in  the  first  October  meeting  of 
that  year,  between  colts  and  fillies  named  for  that  pur- 
pose on  or  before  the  1st  day  of  January,  1841,  for  stakes 
of  50/.,  each  colt  or  filly  so  named  to  be  subscribed  to  the 
said  stakes  by  the  names  of  such  colts  and  fillies  respec- 
tively, the  said  colts  and  fillies  at  the  time  of  the  said  race 
being  run  to  be  respectively  three  years  old,  and  each  such 
colt  to  carry  eight  stone  seven  pounds,  and  each  such  filly 
to  carry  eight  stone  three  pounds,  while  running  the  said 
race ;  and  the  plaintiff  says  that  afterwards,  and  before  the 
said  1st  day  of  January,  1841,  to  wit,  on  the  31st  of 
December,  1840,  the  plaintiff,  the  defendant,  and  divers 
other  persons,  having  notice  of  the  premises,  became  sub- 
scribers to  the  said  stakes  for  the  said  year  1842;  and  the 
plaintiff  then  named  four  colts  and  one  filly  to  run  in  the 
said  race  in  the  said  year  1842;  and  the  defendant,  having 
like  notice  of  the  premises,  then  named  two  colts  and  one 
filly  to  run  in  the  same  race ;  and  which  said  colts  and 
fillies  so  respectively  named  by  the  plaintiff  and  the  de- 
fendant, and  the  said  other  persons,  would  at  the  time 
so  as  aforesaid  fixed  for  the  said  race  being  run  be  three 
years  old.  And  thereupon  afterwards,  to  wit,  on  the  said 
51st  of  December,  1840,  in  consideration  of  the  premises, 
and  that  the  plaintiff  and  the  said  other  persons,  at  the 
request  of  the  defendant,  then  respectively  promised  the 
defendant  that  he  the  plaintiff  and  the  said  other  persons 
would  respectively  observe  and  perform  all  things  which 
according  to  the  said  terms  were  on  their  parts  to  be  per- 
formed, the  said  defendant  promised  to  observe  and  perform 
all  things  which  according  to  the  said  terms  were  on  his  the 
VOL.  I. —  D.  M.  N  N 
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defendant's  part  and  behalf  to  be  observed  and  performed. 
And  the  plaintiff  in  fact  says,  that  on  the  Tuesday  in  the  said 
meetingi  called  and  known  as  the  First  October  meeting  of 
CoKNOP.  the  saij  ygar  1842,  to  wit,  on  the  27th  of  September  in  that 
year,  the  said  race  was  run  at  Newmarket  aforesaid  over  the 
said  coyrse  there,  and  that  one  of  the  said  colts,  so  as  afore- 
said named  by  the  plaintiff,  then  ran  in  the  said  race,  carrying 
the  weight  which  was  required  for  colts  as  aforesaid,  and  then 
won  the  said  race,  of  which  the  defendant  then  had  notice; 
and  the  defendant  thereby  became  liable  to  pay  three  sums 
of  50L  as  and  for  the  stakes  payable  in  respect  of  the  colts 
and  filly  so  named  by  the  defendant  as  aforesaid,  and  which 
said  sums  when  paid  belonged  to  the  plaintiff  as  such 
winner  of  the  said  stakes  as  aforesaid.  Yet  the  defendant 
has  disregarded  his  promise,  and,  although  often  requested 
so  to  do,  has  not  paid  the  said  three  sums  of  50L,  or  any 
or  either  of  them,  or  any  part  thereof.  There  was  also  a 
count  on  an  account  stated. 

Several  pleas  were  pleaded  to  this  declaration,  to  one  of 
which  the  plaintiff  demurred  specially,  and  others  generally. 
Joinder  in  demurrer. 

Kelly  {a)  for  the  plaintiff,  cited  Evans  v.  Pratt  {b),  ChaU 
land  v.  Bray  (c). 

(The  arguments  against  the  validity  of  the  pleas  are 
omitted.) 

Erie  contr^.  The  declaration  itself  is  bad,  for  it  is 
founded  on  an  illegal  contract  The  objection  here  does  not 
arise  on  the  18  Geo.  2,  c.  34,  as  in  the  two  cases  cited  for 
the  plaintiff.  It  is  not  contended  that  the  race  was  illegal, 
or  that  the  plaintiff  might  not  have  recovered  the  money 
wagered,  if  the  same  had  been  below   100/.     But  by  16 

(a)  The  case   was    argued    on      and  Wightman  Js. 
November  17,  1843,  before  Lord  (6)  1  Dowl.  N.  S.  505. 

Denman  C.  J.,  Williams,  Coleridge  (c)  1  Dowl.  N.  S.  78S. 


Conk  OP. 
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Car»  %  €•  7|  8.  S,  ''For  the  better  avoiding  and  pre- 
venting of  all  excessive  and  immoderate  playing  and  gaming/'     b'^^'^k 
it  is  enacted,  that  if  any  person  shall  play  at  any  of  the  said  v. 

games,  (those  enumerated  in  section  2,  of  which  horse 
races  are  one,)  or  shall  bet  on  the  sides  or  hands  of  such  as 
do  or  shall  play  thereat,  and  shall  lose  any  sum  or  sums  of 
money,  or  other  thing  or  things  so  played  for,  exceeding 
the  sum  of  100/.  at  any  one  time  or  meeting,  upon  ticket 
or  credit,  or  otherwise,  and  shall  not  pay  down  the  same  at 
the  time  when  he  or  they  shall  so  lose  the  same,  the  party 
or  parties  who  loseth  or  shall  lose  the  said  monies  or  other 
thing  or  things  so  played  or  to  be  played  for  above  the  sum 
of  100/.,  shall  not  in  that  case  be  bound  or  compelled  or 
compellable  to  pay  or  make  good  the  same,  but  the  con- 
tract or  contracts  for  the  same,  and  all  judgments,  8cc.  for 
security  thereof,  shall  be  utterly  void  and  of  none  effect." 
The  object  of  the  statute  evidently  was  to  prevent  large 
wagers  unless  for  ready  money  payment.  The  declaration 
here  alleges  a  contract  for  the  payment  of  150/.  not  in  ready 
money.  It  is  therefore  not  denied  that  the  race  was  legal 
as  regards  the  running  of  it ;  but,  for  the  purpose  of  this 
action,  it  was  a  game  respecting  which  the  legislature  has 
said  that  wagers  of  upwards  of  100/.  on  its  event,  on  credit, 
shall  not  be  recovered.  Nor  does  the  question  arise 
respecting  a  stake,  which  is  ready  money  paid  into  the 
hands  of  a  shareholder ;  as  in  Challand  v.  Bray  (a),  and 
Appkgarth  s.^Colley  (Jb).  A  covenant  to  run  for  JOO/.  at 
one  time,  and  100/.  at  another  was  held  to  be  within  the 
statute  in  Eigbury  v.  Rosindale  (c). 

Kelly  in  reply.  It  is  necessary  that  the  words  in  16 
Car.  fi,  c.  7,  s.  3,  *'  upon  ticket  or  credit,"  should  receive  a 
limited  construction,  otherwise  the  whole  effect  of  the 
statutes  legalizing  horse  racing  for  amounts  above  100/. 
will  be  done  away.     For  all  racing  must  necessarily,  in  one 

(fl)  1  Dowl.  N.  S.  783.  (c)  9  Levinz,  94. 

(b)  10  M.  &  W.  723. 
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sense,  be  on  credit.  All  racing  for  stakes  to  be  subscribed 
must  be  on  credit.  If  the  stake  is  paid  on  one  day,  and  the 
racing  the  next,  that  is  a  wager  on  credit.  The  credit 
meant  by  the  statute  must,  it  is  submitted,  be  understood 
to  be  where  a  distinct  contract  for  credit  is  entered  into 
between  the  parties,  otherwise  13  Geo.  %  c.  \Q,  which 
renders  horse  racing  legal,  must  be  inconsistent  with  the 
statute  of  Car.  %  and  if  inconsistent  with  it,  virtually  re- 
peals it. 

Cur.  adv.  vu/t. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — This  was  a  demurrer  to  several  pleas  to  a  decla- 
ration in  assumpsit ;  and  upon  the  argument  several  points 
were  made  and  discussed  as  to  the  validity  of  the  pleas,  to 
which  we  do  not  think  it  necessary  now  to  advert,  as  we 
are  of  opinion  that  the  declaration  is  insufficient. 

The  declaration  states  an  agreement  that  the  Grand 
Duke  Michael  Stakes  should  be  run  for  by  horses  named 
by  persons  becoming  subscribers  to  those  stakes,  and  that 
the  race  should  be  run  for  stakes  of  50/.,  each  colt  or  filly 
so  named  to  be  subscribed  to  the  said  stakes  by  the  names 
of  such  colts  and  fillies  respectively ;  and  that  the  plaintiff, 
the  defendant,  and  divers  other  persons  became  subscribers 
to  the  said  stakes ;  that  the  plaintiff  named  four  colts  and 
one  filly,  and  the  defendant  named  two  colts  and  one  filly, 
and  divers  other  persons  named  other  colts  and  fillies; 
and  thereupon,  in  consideration  of  the  premises,  and  that 
the  plaintiff  and  the  said  other  persons  at  the  request  of  the 
defendant  then  promised  the  defendant  respectively  that 
he,  the  plaintiff,  and  the  said  other  persons,  would  respec* 
tively  on  their  parts  observe  the  said  terms,  the  defendant 
promised  the  plaintiff  that  he  would  perform  all  things 
required  on  his  part  by  the  said  terms ;  that  the  race  was 
duly  run,  that  one  of  the  colts  named  by  the  plaintiff  won; 
whereupon  the  defendant  became  liable  to  pay  to  the 
plaintiff  three  sums  of  50/.  each  in  respect  of  the  colts  and 


HILARY  VACATION,   VII  VICT.  643 

filly  named  by  hiui.  It  appears  therefore  that  a  horse  race  1844. 
was  to  be  run  for  stakes  of  50/.  for  each  colt  or  filly,  to  be 
subscribed  by  the  persons  naming  such  colt  or  filly;  that 
the  defendant  named  three,  and  became  liable  to  pay  to 
the  plaintiff,  whose  horse  won  the  race,  the  three  sums  of 
.50/.  It  was  scarcely  contended  on  the  part  of  the  defendant 
that  the  race  itself,  being  for  a  stake  of  more  than  oOL,  was 
not  legal,  but  it  was  said  that,  notwithstanding  the  race  was 
legal,  no  action  would  lie  against  the  defendant  to  compel 
him  to  pay  bis  share  of  the  stakes ;  for  that  by  1 6  Car, 
2f  c.  7,  s.  3,  no  action  will  lie  to  recover  a  stake  of  greater 
amount  than  100/.,  though,  had  it  been  paid  down,  the 
transaction  would  have  been  legal.  The  words  of  the  sta- 
tute are,  "  if  any  person  shall  play  at  any  of  the  said  games," 
horse  racing  being  one,  ''other  than  with  and  for  ready 
money,  or  shall  bet  on  the  sides  of  such  as  do  play  thereat, 
and  shall  lose  any  sum  of  money  so  played  for  exceeding 
the  sum  of  100/.,  at  any  time  or  meeting,  upon  ticket  or 
credit,  or  otherwise,  and  shall  not  pay  down  the  same  at  the 
time  when  he  shall  so  lose  the  same,  the  party  who  loselh 
the  money  so  played  for  above  the  said  sum  of  100/.  shall 
not  be  bound  to  pay  the  same,  but  the  contract  and  any 
promise  for  the  same  shall  be  void."  The  object  of  the 
statute  was  to  prevent  persons  playing  for  more  than  a 
100/.  at  any  of  the  enumerated  games  except  for  ready 
money;  and  in  the  present  case  the  stake  of  the  defendant 
was  150/.  upon  a  single  event,  the  winning  the  Grand 
Duke  Michael  Stakes;  and  the  defendant  not  having  paid 
down  the  amount,  the  plaintiff  has  brought  the  present 
action  to  recover  the  money  which  he  has  won.  The 
plaintiff,  in  support  of  the  general  proposition  that  an 
action  might  be  maintained  to  recover  the  stakes  won  at  a 
legal  horse  race,  cited  the  two  late  cases  of  Evans  v. 
Pratt  {a)  in  the  Common  Pleas,  and  Challand  v.  Bray{b) 
in  this  Court,  both  of  which  are  reported  in  the  first  volume 
of  Dowliiig's  Cases,  N.  S.     Neither  of  these  cases  however 

(a)  1  Dowl.  N.  S.  505.  (6)  1  Dowl.  N.  S.  783, 
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applies  to  the  question  now  under  consideration!  as  in  each 
of  them  the  sum  won  and  sought  to  be  recovered  by  action 
did  not  exceed  100/.,  and  the  only  answer  given  at  the  bar 
to  the  objection  that  the  case  was  within  the  third  section 
of  the  1 6  Car,  2,  c.  7,  was,  that,  as  there  was  no  con- 
tract for  credit,  the  statute  did  not  apply. 

But  it  appears  to  us  that  the  words  of  the  statute  cannot 
be  limited  to  cases  of  express  contracts  for  credit,  but  that 
they  apply  to  all  cases  where  the  stake  amounts  to.  more 
than  100/.,  and  is  not  paid  down  immediately  ;  and  that,  if 
it  be  necessary  to  enforce  the  payment,  except  from  a 
stakeholder  to  whom  it  has  been  paid  down,  the  case  is 
within  the  words  and  certainly  within  the  spirit  of  the  act, 
the  object  of  which  was  to  restrain  gaming,  by  obliging  the 
parties  to  play  for  ready  money,  if  the  stakes  exceeded  100/. 

We  are  therefore  of  opinion,  that,  without  reference  to 
the  pleas,  and  considering  the  question  upon  the  declaration 
only,  there  should  be  judgment  for  the  defendant. 

There  were  some  other  objections  raised  to  the  decla- 
ration, the  validity  of  which  we  do  not  think  it  necessary  to 
consider,  being  of  opinion  that  the  principal  objection  is 
decisive. 

Judgment  for  the  defendant. 


\ 


Wharton  v.  Mackenzie. 
Cripps  v.  Hills. 


Debt  for  goods  sold  and  delivered  and  on  an  account 
stated. 


Friday, 
February  ind. 

On  an  issue 
raised  on  the 
replication  of 
'*  necessaries/' 

to  a  plea  of  infancy,  in  an  action  against  an  ondergradnate  of  Oiford,  for  a  confec- 
tioner's bill,  consisting  of  items  partly  for  the  defendant's  own  use  and  partly  for  the 
entertainment  of  his  friends,  heidA  misdirection  to  leave  to  the  jury  whether  the  articles 
supplied  were  necessaries  suitable  to  the  then  degree,  &c.  of  the  defendant,  inasmuch 
as  such  articles,  when  supplied  to  an  infant  at  college  in  statu  pupillari  for  the  enter- 
tainment of  others,  cannot  be  necessaries. 

It  is  for  the  Court  to  decide  whether  the  particular  articles  are  capable  of  being 
necessaries,  according  to  the  position  of  the  defendant,  and  for  the  jury,  within  this 
limit,  to  decide  whether  they  are  so  or  not. 
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Plea:  Infancy. 

Replication  to  the  plea  of  the  defendant,  so  far  as  the 
same  relates  and  is  pleaded  to  the  making  of  the  said  con- 
tract in  the  first  count  of  the  declaration^  that  the  said 
goods  in  the  said  first  count  mentioned  were,  at  the  time 
when  they  were  sold  and  delivered  by  the  plaintiff  to  the 
defendant  at  his  request,  as  in  the  said  first  count  mentioned, 
necessaries  suitable  to  the  then  degree,  estate,  circumstances 
and  condition  of  the  said  defendant. 

Nolle  prosequi  as  to  the  last  count. 

Rejoinder :  that  the  goods  were  not  necessaries  suitable 
to  the  then  degree,  estate,  circumstances  and  condition  of 
the  defendant,  whereupon  issue  was  joined. 

At  the  trial  before  Wightman  J.  at  the  Oxford  Lent 
Assizes,  1843,  it  appeared  that  the  plaintiff  was  a  confec- 
tioner at  Oxford,  and  the  defendant,  who  was  the  son  of  a 
gentleman  of  fortune,  was  an  undergraduate  of  St.  John's 
College,  in  the  University,  at  the  time  of  the  cause  of 
action.  The  action  was  brought  to  recover  the  amount  of 
the  plaintiff's  bill  for  deserts  and  confectionery  supplied 
to  the  defendant  while  an  undergraduate  of  the  University, 
a  portion  of  which  had  been  ordered  by  the  plaintiff  while 
in  ill-health,  under  the  advice  of  his  medical  attendant,  and 
part  supplied  for  the  purpose  of  his  entertaining  his  college 
friends.' 

At  the  trial  it  was  objected  for  the  defendant,  that  the 
plaintiff  could  not  recover  in  respect  of  those  items  which 
had  not  been  supplied  for  the  defendant's  own  consump« 
tion,  as  they  could  in  no  vieW  of  the  case  be  dceraedneces- 
aary  to  a  party  in  statu  pupillari.  The  learned  judge, 
however,  left  the  case  to  the  jury  in  the  words  of  the  repli- 
cation, directing  them  to  say  whether  the  articles  supplied 
were  necessaries  suitable  to  the  then  degree,  estate,  circum- 
^rtances  and  condition  of  the  defendant!  The  jury  returned 
a  verdict  for  the  plaintiff  with  25A  damages. 

Talfourd  Serjt.,  in  Easter  Term  following,  obtained  a 
rule  nisi  for  a  new  trial  on  the  ground  of  misdirection,  con- 
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tending  that  it  was  the  duty  of  the  learned  judge  to  have 
told  the  jury  that,  the  defendant  being  in  statu  pupillari  at 
the  University,  the  articles  supplied  for  the  entertainment 
of  his  friends  were  not  legally  necessaries, 

F,  V,  Lee  and  Piggott  now  shewed  cause.  It  is  undis- 
puted that  the  items  supplied  for  the  plaintiff  during  bis 
illness  were  necessaries — whether  the  other  portions  of  the 
bill  consisted  of  necessaries  or  not  was  properly  a  question 
for  the  jury,  taking  into  consideration  the  rank  and  station 
of  the  defendant,  and  was  properly  so  left  to  the  jury  by  the 
learned  judge  :  Peters  v.  Fleming  {a).  The  proper  test  is 
that  the  articles  supplied  should  be  useful  and  suitable  to 
the  rank  of  the  defendant,  if  so,  they  are  necessaries. 
Brooker  v.  Scoti{b)  does  not  carry  the  rule  further  than 
this.  The  fact  of  the  articles  not  being  all  intended  for  the 
exclusive  consumption  of  the  defendant  does  not  affect  the 
case,  if  such  a  consumption  was  suitable  to  his  rank  and 
condition  :  Hands  v.  Slaney(c), 

Talfourd  Serjt.  contrsl,  was  stopped  by  the  Court,  who 
desired  to  hear  the  argument  for  the  plaintiff  in  the  case  of 
Cripps  V*  Hills  before  calling  upon  him. 


Cripps 

V. 

Hills. 


Debt  for  goods  sold  and  delivered. 

Plea,  as  to  the  causes  of  action  in  the  declaration  men- 
tioned, except  so  far  as  they  relate  to  the  sum  of  UL, 
parcel,  &c.,  nunquam  indebitatus. 

And  for  a  further  plea  as  to  the  said  causes  of  action, 
except  so  far  as  they  relate  to  the  sum  of  25/.  parcel,  &c., 
infancy. 

And  as  to  the  said  sum  of  25L  parcel,  &c.,  payment  of 
that  sum  into  Court. 

Replication :  As  to  the  plea  of  the  defendant  by  him 
first  above  pleaded,  so  far  as  it  relates  to  the  residue,  &c., 


(fl)  6  M.  &  W.  42.         (b)  1 1  M.  &  W.  67.         (c)  8  T.  R.  578, 
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that  the  goods  therein  mentioned  were,  at  the  time  of  sale 
and  delivery,  necessaries  suitable  to  the  then  degree,  estate 
and  condition  of  the  defendant.  And  as  to  the  residue, 
that  at  the  time  of  the  accruing  of  the  causes  of  action  in 
the  declaration  mentioned  whereunto  the  said  residue  re* 
lates,  the  defendant  was  of  the  full  age  of  twenty-one  years, 
and  not  an  infant  within  the  age  of  twenty-one  years,  in 
manner  and  form  as  the  defendant  hath  above  in  his  said 
second  plea  in  that  behalf  alleged. 

And  as  to  the  plea  of  the  defendant  by  him  lastly  above 
pleaded,  the  plaintiff  accepts  and  takes  out  of  the  said 
Court  the  said  sum  of  25/.  in  full  satisfaction  and  discharge 
of  the  said  sum  of  25/.  parcel,  &c. 

The  rejoinder  traversed  the  allegation  in  the  replication, 
that  the  goods  therein  mentioned  were,  at  the  time  of  the 
sale  and  delivery  thereof,  necessaries  suitable  to  the  then 
degree,  estate  and  condition  of  the  defendant,  whereupon 
issue  was  joined. 

The  cause  came  on  to  be  tried  at  the  Oxford  Summer 
Assizes,  in  the  year  1843,  before  Maule  J.  and  a  special 
jury,  when  it  appeared  that  the  plaintiff  was  a  cook  and 
confectioner  at  Oxford,  and  the  defendant  the  son  of  a 
gentleman  of  property,  residing  at  the  time  the  articles  in 
question  were  furnished  in  Magdalen  Hall  as  an  under^ 
graduate  of  the  University,  with  an  allowance  from  his 
father  of  300/.  a-year.  The  plaintiff  brought  his  action  to 
recover  the  sum  of  49/-  10s.  2c/.  for  various  articles  of 
cookery  and  confectionery  supplied  to  the  defendant  while 
in  statu  pupillari  as  an  undergraduate  of  the  University  of 
Oxford ;  the  substance  of  his  particulars  of  demand  being 
as  follows : — 

<£.     5. 

Coffee,  toast,  &c 20     6 

Deserts,  luncheons,  &c.        .     .     13     5 


647 


Meat,  game  dinners,  &c. 


15   18 


d. 
0 
9 
5 


1844. 


49  10     2 


548 


1844. 


CASES  IN  THE  QUEEN  S  BENCH, 

It  was  proved  by  the  father  of  the  defendant,  who  was  called 
as  a  witness,  that  he  was  aware  of  a  part  of  this  expendi- 
ture,  and  had  partaken  of  some  of  the  articles  comprised  in 
the  plaintiff's  bill  at  his  son's  rooms  while  on  a  visit  to  the 
University.  The  learned  judge  left  it  to  the  jury  to  say 
whether  the  articles  supplied  were  necessaries  suitable  to 
the  then  degree*  estate  and  condition  of  the  defendant ;  but 
he  did  not  direct  them  that  the  fact  of  the  defendant  being 
in  statu  pupillari  was  to  be  taken  into  consideration  in  deter- 
mining whether  all  or  any  of  the  articles  were  necessaries. 
The  jury  found  for  the  plaintiff  with  24/.  105.  2d.  damages. 
In  Michaelmas  Term  following,  Talfourd  Serjt  obtained 
a  rule  nisi  for  a  new  trial  on  the  ground  of  misdirection* 
against  which 


Whatelj/  and  F.  V.  Lee  now  shewed  cause.  The  rule 
was  obtained  on  the  authority  of  Brooker  v.  Scott  {a\  that 
the  Court  will  look  into  the  bill  and  decide  the  (Question  of 
necessaries  from  a  comparison  of  the  articles  with  the  par- 
ticular circumstances  in  which  the  defendant  was  placed  at 
the  time.  But  this  has  always  been  a  question  for  the  jury 
and  not  for  the  Court;  it  arises  on  the  traverse  of  the 
replication,  that  the  goods  vi*ere  suitable  to  tlie  then  degree, 
estlite  arid  condition  of  the  defendant,  and  is  a  question  of 
fact  to  be  decided  by  them  on  a  view  of  all  the  circum- 
stances of  the  case,  and  was  properly  left  to  them  by  the 
learned  judge.  All  the  authorities  concur  that  if  any  single 
article  in  the  bill  may  fall  within  the  description'  of  necessa- 
ries, the  whole  must  be  left  to  the  jury :  Maddox  r,  MiU 
kr{b),  Brayshaw  v.  Eaton  (c).  The  cases  were  all  reviewed 
in  Peters  v.  Fleming  (d).  Parke  B.  there  says,  "  It  is  per- 
fectly clear,  from  the  earliest  times  down  to  the  present, 
the  word  necessaries  Was  not  confined' in  its  strict  sense  to 
such  articles  as  wer^  necessary  to  the  support  of  life*  but 
extended  to  articles  fit  to  maintain  the  particular  person  in 


(a)  11  M.&W.  67. 
(6)  I  M.  &  S.  738. 


(c)  5  Bing.  N.  C.  231. 
(rf)  6  M.  &  W,  42. 
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the  Btate,  station  and  degree  of  life  in  which  he  is,  and  1844. 
therefore  we  must  not  take  the  word  necessaries  in  its  un- 
qualified sense,  but  with  the  qualification  pointed  out. 
Then  the  question  in  this  case  is,  whether  there  was  any 
evidence  to  go  to  the  jury  that  any  of  these  articles  were 
of  that  description."  The  case  of  Rainford  v.  Fentoick  (a) 
shews  that  the  question  of  necessaries  or  not  necessaries 
was  always  for  the  jury,  and  not  for  the  Court.  That  was 
indebitatus  assumpsit  for  clothes  and  laces  for  the  defend- 
ant and  his  servant  Plea,  infancy.  ''  Replication,  that  at 
the  time  defendant  was  son  and  heir  apparent  of  Sir  R.  F., 
and  was  by  consent  of  his  father  in  treaty  of  marriage  with 

the  daughter  of  the  Earl  of ,  and  these  things  were  for 

wedding  clothes."  Demurrer  to  the  replication.  Wild  J. 
there  says,  *'  By  his  demurrer  he  hath  confest  them  to  be 
necessaries;  the  defendant  should  have  come  and  rejoined 
that  they  were  not  necessaries,  and  so  upon  the  issue  the 
jury  would  have  tried  it."  Here  the  question  has  been 
submitted  to  a  special  jury  of  the  county,  who  were  the 
proper  parties  to  decide  whether  the  articles  supplied  were 
necessaries  according  to  the  rank  and  condition  of  the  de- 
fendant. The  fact  that  the  defendant's  father  provided  him 
with  a  competent  allowance  does  not  render  the  defend* 
ant  incapable  of  contracting  for  necessaries  upon  credit ; 
Burghart  v.  Halt(b);  and  by  sanctioning  the  expenditure, 
the  father  relieved  the  plaintiff  from  any  inquiry  into  the 
defendant's  station  and  circumstances,  which  might  under 
other  circumstances  have  been  incumbent  on  him :  Dalton 
V.  Gib{c). 

Ta/fourd  contr^  The  rule  is  one  of  great  importance. 
The  replication,  that  the  articles  were  necessaries  suitable 
to  the  then  degree,  estate  and  condition  of  the  defendant, 
not  only  involves  the  rank  of  the  defendant  and  his  position 
in  the  world,  but  his  condition  as  an  undergraduate  of  the 

(ii)  Carter,  2 15.        (6)  4  M.  &  W.  727.        (c)  5  Bing.  N.  C.  198. 
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university  of  Oxford.  The  question  of  necessaries  is  a 
mixed  one  of  law  and  fact,  and  as  such  to  be  submitted 
to  the  jury,  who  are  to  exercise  their  judgment  upon  the 
facts,  subject  to  the  direction  of  the  judge  as  to  the  law 
applicable  to  them.  The  law  is  correctly  laid  down  in 
Harrison  v.  Fane  {a).  That  was  an  action  for  the  hire  of 
horses  and  gigs  by  an  infant,  an  undergraduate  of  Oxford 
at  the  time.  The  learned  judge  there  told  the  jury  that 
the  hiring  of  horses  and  gigs  was  not  necessary  for  a  person 
in  the  defendant's  circumstances,  and  that  necessaries  were 
such  things  as  the  defendant  in  his  station  of  life  could  not 
do  without.  The  jury  having  found  a  verdict  for  the  plain- 
tiff, the  Court  of  Common  Pleas  set  it  aside  as  perverse. 
It  cannot  be  said  that  it  is  necessary  for  the  defendant  in 
his  condition  of  undergraduate  of  the  university,  and  sup- 
plied at  the  table  of  his  college  with  necessary  meat  and 
drink,  to  give  parties  for  the  entertainment  of  his  friends, 
or  that  articles  supplied  in  relation  to  such  a  purpose  are 
things  which  the  defendant  in  his  position  could  not  do 
without. 


Lord  Denman  C.  J. — These  cases  which  have  been  so 
frequently  before  the  Court  render  it  necessary  to  lay  down 
some  rule  which  may  be  capable  of  being  easily  applied. 
The  law  has  been  most  correctly  stated  by  my  brother 
Parke  in  the  case  of  Peters  v.  Fleming  (6).  The  plaintiff 
alleges  in  the  replication,  that  the  goods  mentioned  in  the 
declaration  were  necessaries  suitable  to  the  then  degree, 
estate  and  condition  of  the  defendant.  This  he  is  to  make 
out.  Now  what  are  properly  necessaries  for  a  person  at 
college  in  statu  pupillari,  supplied  from  his  college  with  all 
he  wants  and  a  large  allowance  from  his  father?  I  think 
the  learned  judge  would  have  been  clearly  justified  in 
directing  the  jury  that  all  that  had  been  supplied  for  the 
entertainment  of  the  defendant's  friends  could  not  be  ne- 
cessaries, and  that  the  bills  afforded  no  evidence  to  charge 

(fl)  1  M,  &  Gr.  550.  (A)  6  M,  &  W.  4^. 
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the  defendant  with  the  payoient  of  those  items.  This  was 
all  the  Court  meant-to  say  in  Brooker  v.  Scott  (a)y  that  the 
bill  there  did  not  afford  prim&  facie  evidence  that  the  articles 
were  necessaries  suitable  to  the  defendant's  then  condition. 
The  circumstances  under  which  they  have  been  supplied 
in  the  present  instance  afford  evidence,  on  the  contrary,  to 
disprove  their  necessity.  In  Peters  v.  Fleming{b)  it  was  said 
that  a  judge  could  not  withdraw  from  the  consideration  of 
the  jury,  whether  a  watch  was  not  a  necessary  thing  for  a 
young  man  at  college,  of  the  age  of  eighteen  or  nineteen, 
to  have ;  and  properly  so,  for  a  watch  might  be  useful  to  a 
person  so  circumstanced,  and  it  is  for  the  jury,  within-  the 
defined  limit  of  whether  the  thing  is  capable,  according  to 
the  position  of  the  defendant,  of  being  requisite  for  him,  to 
say  whether  it  is  so  or  not.  But  mere  articles  of  luxury, 
supplied  to  the  defendant  for  the  entertainment  of  others, 
could  under  no  circumstances  be  necessaries  suitable  to 
his  condition  as  an  undergraduate.  This  may  seem  hard 
upon  tradesmen  at  the  university,  but  they  should  either 
send  in  their  bills  at  shorter  periods,  and  give  no  further 
credit  until  payment  of  what  is  due,  or  deal  for  ready 
money  only.  The  Court  can  only  look  at  the  rule  of  law, 
which  has  been  clearly  stated,  and  it  is  of  the  greatest  im- 
portance that  it  should  be  strictly  kept. 
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Coleridge  J. — I  am  entirely  of  the  same  opinion.  In 
many  instances  the  question  must  be  altogether  for  the 
Court ;  for  example,  in  the  case  of  diamond  rings  and  such 
articles  as  are  purely  ornamental,  and  cannot  be  requisite 
for  any  one,  a  judge  would  be  clearly  warranted  in  telling 
the  jury  that  there  was  no  evidence  of  necessaries  in  such 
a  case.  But,  where  the  articles  are  not  strictly  of  that  de- 
scription, but  of  a  nature  that  may  or  may  not  be  requisite 
for  the  defendant,  there  the  jury  are  to  take  into  considera- 
tion his  circumstances  and  station  in  deciding  whether  they 
are  so  or  not.     I  will  only  add  to  what  was  said  by  my 

(a)  11  M.  &  W.  67.  (ft)  6  M.  &  W.  42. 
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brother  Parke  in  Peters  v.  Fleming  (a)  this,  that,  although 
the  replication  involves  the  station  and  condition  of  the 
party,  still  the  question  all  hinges  on  what  are  necessaries. 
And  this  comes  back  to  what  is  said  by  the  Court  in 
Brooker  v.  Scoit  (6),  that  such  things  as  form  the  subject- 
matter  of  this  bill,  if  unexplained,  are  not  necessaries  for 
a  personal  college  in  statu  pupiliari.  The  tradesmen  have 
a  safe  course  to  follow,  namely,  to  give  no  credit.  In  one 
of  these  cases  the  bill  extends  over  a  period  of  two  years  and 
a  half.  Such  credit  can  only  be  given  to  induce  young  men 
at  the  university  to  run  up  a  bill.  It  is  the  duty  of  those 
who  supply  the  articles  to  see  that  they  are  paid  for  in 
reasonable  time,  if  not  they  must  take  the  consequences. 


WiGHTMAN  J. — I  entirely  agree  with  my  Lord  and  my 
brother  Coleridge.  In  the  first  case  the  question  was  left 
by  me  to  the  jury  in  the  words  of  the  replication.  It  was 
contended  that  these  had  reference  to  the  defendant's  sta- 
tion in  society,  and  not  to  his  position  as  an  undergraduate 
at  the  university ;  and  it  appeared  that  he  associated  with 
persons  of  at  least  as  high  rank  as  himself.  I  think,  how- 
ever, that  I  left  the  question  too  much  at  large,  and  did  not 
sufficiently  point  out  to  the  jury  that  the  items  in  the  bill 
were  to  be  construed  in  reference  to  the  defendant's  posi- 
tion at  the  university  in  statu  pupiliari,  and  that  I  ought  to 
have  told  them  that  in  no  case  could  goods  supplied  for  the 
entertainment  of  others  be  considered  as  necessaries  for 
the  defendant  in  his  then  position,  but  that  if  he  wished  to 
give  such  entertainments  he  must  pay  for  them  with  ready 
money. 

Rule  absolute. 


(a)  aM.leW.42. 


(6)  11M.&W.67. 
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Greville  V.  Chapman  and  others.  r.^^^'^'j. 

February  10th, 

Libel.    The  declaration  stated,  that  before  and  at  the  In  case  for 

time  of  the  committing  of  the  grievances  by  the  defendants  declaration 

as  hereinafter  mentioned,  to  wit,  on  the  25lh  May,  1842,  a  '{|^**|fjj^^^' 

certain  race  called  the  Derby  Race  had  been  and  was  run  was  a  member 

at  a  certain  place  called  Epsom  Downs  near  Epsom,  in  Quh^and  suL 

Surrey,  by  and  between  a  certain  horse  called  Attila,  and  a  scnber  to  the 

certain  other  horse  called  Robert  de  Gorham,  and  divers  at  Epsom,  and 

other  horses,  for  certain  stakes,  amounting  altogether  to  a  ^^^  ^n^- 

large  sum,  to  wit,  9100/.,  subscribed  by  divers,  to  wit,  182  which  hein- 

subscribers,  and  said  race  had  been  won  by  said  horse  Ff°u^^  to  ran; 
'  ^  ■'it  then  set  out 

called   Attila,  and  said   horse  called  Robert  de  Gorham  words  impu- 

came  in  second  horse  in  said  race,  and  in  the  running  of  piafm^ff  that 

said  race  beat  said  other  horses,  except  said  horse  called  ne  had  entered 

Attila,     That  before  said  race  was  so  run  as  aforesaid,  a  run  for  those 

certain  horse  called  Canadian  had  been  and  was  entered  as  ^^^^^^9  ^°d 

...       I  ^  .  .  .1  afterwards 

one  of  the  horses  for  runnmg  the  same,  and  the  owner  withdrawn 

thereof  was  entitled  to  have  the  same  run  in  said  race,  or  .!L!> 

purpose  01 

to  withdraw  same  from  the  running  in  same  as  he  might  getting  an  un- 

think  fit.    That  after  said  horse  called  Canadian  had  been  o^erV^rties^^^ 

so  entered  to  run  said  race,  and  a  short  time  before  said  with  whom  he 

race  was  so  run  as  aforesaid,  to  wit,  on  the  gth  May,  1842,  wagers  on  the 

plaintiff  became  and  was  the  purchaser  of  th«  said  horse  ^^^^^  %^^ 

called  Canadian,  and  before  and  at  the  time  when  the  said  that  the  action 

race  was  run  as  aforesaid,  and  also  at  the  time  when  the  j^ht^^hether" 

said  horse  called  Canadian  was  withdrawn  from  the  said  or  not  the 

race  as  hereinafter  mentioned,  was  the  owner  of  the  said  ji^which  the 

horse  called  Canadian;  and,  but  for  the  unfitness  of  the  declaration 
...  t        •     i-  •         1    •  shewed  the 

same  to  run  the  sa^d  race,  as  beremafter  mentioned,  it  was  plaintiff  to  be 

the  intention  of  plaintiff  that  the  same  should  run,  and  the  ^'^^^  ^^^ 

same  would  have  run,  in  the  s^me.     That  a  short  time     A  witness, 

R  member  of 
the  Jockey  Club,  was  asked  whether  in  his  opinion  the  conduct  thus  imputed  to  the 
plaintiff  was  honourable,  which  he  answered  in  the  negative.  Heldf  that  the  evidence 
was  admissible,  the  question  having  been  put  in  re-examination,  to  explain  a  former 
statement  of  the  witness  on  cross-examination,  that  entering  and  withdrawing  a  horse 
after  betting  on  it  was  not  contrary  to  any  regulation  of  the  Jockey  Club. 
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before  said  race  was  run  as  aforesaid^  to  wit,  on  the  22nd 
May,  1842y  the  said  horse  called  Canadian  was  discovered 
to  be  and  was  lame,  and  was  afterwards,  to  wit,  on  the  2drd 
May,  1842,  carried  and  conveyed  in  a  van  to  Epsom  afore- 
said, in  order  that  the  said  last  mentioned  horse  might  run 
in  the  said  race  if  he  should  be  able,  or  in  a  fit  and  proper 
state  so  to  do.  That  the  said  horse  continued  to  be  and 
was  lame  from  the  day  and  year  last  aforesaid  until  a  cer- 
tain other  day  shortly  before  the  said  race  was  run,  to  wit, 
until  Tuesday  the  24th  May,  1842,  when  the  said  horse 
being  and  continuing  lame  and  unfit  to  run,  and  incapable 
of  running  in  the  said  race,  and  being  then  in  such  a  state 
that  it  would  have  been  injurious  to  the  said  horse  called 
Canadian  to  run  in  the  said  race,  the  said  plaintiff  withdrew 
the  said  last  mentioned  horse  from,  and  would  not  suffer 
or  permit  him  to  run  in  the  said  race,  nor  diJ  the  same  run 
then.  And  the  said  plaintiff  saith  that  at  the  time  of  the 
withdrawing  of  the  said  horse  from  the  said  race  as  afore- 
said, there  was  no  probability  that  the  said  horse  could 
recover  his  said  lameness  in  time  to  run,  or  be  fit  or  capable 
to  run  in  the  said  race,  and  that  the  said  horse  continued 
and  was  lame  and  unfit  and  incapable  to  run  in  the  said 
race  until  and  at  the  time  when  the  same  was  run  as 
aforesaid.  That  before  the  running  of  the  said  race,  and 
before  and  at  the  time  of  the  committing  of  the  grievance 
by  defendants  as  hereinafter  mentioned,  divers  persons  had 
associated  themselves  together,  and  formed  a  club  called 
the  Jockey  Club,  and  plaintiff  had  become  and  was  a 
member  of  that  club.  That  also  before  and  at  the  time  of 
the  committing  of  the  grievances  by  defendants  as  herein- 
after mentioned,  the  principal  and  ordinary  signification  and 
meaning  of  the  statement  or  the  term  that  a  person  had 
betted  10,000  to  300  against  a  horse  entered  and  engaged 
for  running  a  race  with  another  horse  or  horses,  was  and 
still  is,  that  he  had  betted  and  wagered  with  another  person 
10,000/.  to  300/.  that  such  horse  would  not  win  such  race, 
and  that  such  last  mentioned  person  had  betted  and  wagered 
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with  him  300/.  to  10,000/.  that  such  horse  would  win  said 
race.  That  before  and  at  the  time  of  the  committing  of  the 
grievances  by  defendants  as  hereafter  mentioned,  the  prin- 
cipal and  ordinary  signification  and  meaning  of  the  statement 
or  term,  that  a  person  had  betted  10,000/.  to  100/.  against  a 
horse  entered  and  engaged  for  running  a  race  with  another 
horse  or  horses,  was  and  still  is,  &c.  (Then  followed  a  similar 
explanation  to  that  above  set  out  as  to  the  meaning  of  the 
first  mentioned  bet.)  That  before  and  at  the  time  of  the 
committing  of  the  grievances  by  defendants  as  hereafter  men- 
tioned, the  principal  and  ordinary  signification  and  meaning 
of  a  statement  or  the  term,  that  a  person  had  laid  the  odds 
to  the  amount  of  1500/.  more,  when  made  and  used  in 
reference  to  a  previous  statement  that  such  person  had 
betted  and  wagered  with  another  person  or  persons  a  larger 
sum  of  money  to  a  less  sum  that  a  horse  entered  and  engaged 
to  run  a  race  with  other  horses  would  not  win  such  race, 
was  and  still  is  that  he  had  still  further  betted  and  wagered 
with  another  person  or  persons  to  the  amount  of  1500/.  to 
a  sum  or  sums  not  amounting  to  1500/.  that  such  horse 
would  not  win  such  race.  Yet  defendants  well  knowing 
the  premises,  but  contriving  and  wickedly  and  maliciously 
intending  to  injure  plaintiff  in  his  good  name,  fame  and 
credit,  and  to  bring  him  into  public  scandal,  infamy,  con- 
tempt and  disgrace,  and  to  cause  it  to  be  suspected  and 
believed  that  he  the  plaintiff  had  been  and  was  guilty  of 
the  misconduct  hereinafter  mentioned  to  have  been  imputed 
to  his  charge,  heretofore,  to  wit,  on  the  2gth  May,  1842,  in 
a  certain  newspaper  called  the  Sunday  Times,  falsely, 
wickedly,  and  maliciously  did  publish  a  certain  false,  scan- 
dalous, malicious  and  defamatory  matter  following  of  and 
concerning  the  plaintiff,  and  of  and  concerning  the  said 
race  so  run  as  aforesaid,  and  of  and  concerning  the  said 
horse  called  Canadian,  and  the  said  horse  called  Robert  de 
Gorham,  and  of  and  concerning  the  said  horse  called  Cana- 
dian having  been  so  entered  and  engaged  to  run  the  said 
race,  and  of  and  concerning  the  same  having  been  so  taken 
VOL.  1. — D.  M.  o  o 
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1844.         to  Epsom  as  aforesaid,  and  of  and  concerning  the  with- 

J^^""^^      drawing  of  the  said  horse  called  Canadian  from  the  said 
Greville  .  ,  , 

V.  race  as  aforesaid,  and  of  and  concerning  Tuesday  the  24th 

Chapman,  ^f  j^^^^  1842,  and  also  of  and  concerning  the  said  asso- 
ciation and  club  called  the  Jockey  Club,  that  is  to  say : 
''  And  now  to  wind  up  with  a  few  words  on  the  Canadian 
affair/'  (meaning  the  withdrawing  of  said  horse  from  said 
race  as  aforesaid.)  ''To  what  a  degree  of  degradation  and 
contempt  is  the  Jockey  Club"  (meaning  the  said  association 
or  club  called  the  Jockey  Club)  **  reduced,  when  its  own 
members,  the  turf  legislators  themselves,  laugh  to  scorn  the 
power  of  its  laws,  and  publicly  and  unblushingly  charge 
each  other  with  practising  a  most  iniquitous  system  of  turf 
trickery  and  deceit.  The  scene  that  was  enacted  at  the 
Spread  Eagle  at  Epsom  on  Tuesday  night,"  (meaning  the 
night  of  Tuesday  the  24th  of  May,  1842,  aforesaid,)  "  will, 
it  is  to  be  hoped,  from  the  exposure  that  took  place,  operate 
as  a  caution  to  the  honest  better  to  distrust  the  man,  how- 
ever high  his  rank,  who,  after  having  laid  his  thousands 
against  a  horse,  becomes  its  purchaser  within  a  few  weeks 
before  the  race  comes  off,  for  which  that  horse  by  his 
public  performances  had  elevated  himself  into  very  high 
favour,  and  to  whose  capabilities  there  is  every  probability 
attached  that  he  will  pull  triumphantly  through.  Canadian" 
(meaning  said  horse  called  Canadian,)  "the  stable  com- 
panion of  Robert  de  Gorham,"  (meaning  said  horse  called 
Robert  de  Gorham,)  '^  could  give  the  latter  a  large  lump  of 
weight,  and  still  beat  him  cleverly.  What  conclusion  then 
may  we  draw  from  this  fact  as  to  the  probable  issue  of  the 
Derby"  (meaning  said  race  called  the  Derby)  ''  had  Cana- 
dian" (meaning  said  horse  called  Canadian)  started."  (mean- 
ing started  in  said  race.)  "  But  Canadian"  (meaning  said 
horse  called  Canadian)  was  sold,  and  a  lame  excuse  is  better 
than  no  excuse  at  all.  The  horse"  (meaning  said  horse 
called  Canadian)  ''  is  how*ever  brought  to  the  appointed 
place  of  contest;  the  deception  is  carried  on  until  the  very 
day  before  the  race"  (meaning  said  race,)  ''  and  then  the 
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bubble   bursts.    The  horse"  (meaning  said  horse  called         1644. 
Canadian)  **  is  at  the  eleventh  hour,  nearly,  discovered  to  be     ^ 
lame,  and  must  therefore  be  drawn^  (meaning  withdrawn  v. 

from  said  race.)  "Was  the  horse*'  (meaning  said  horse  ^=^^*'**- 
called  Canadian) ''  lame  when  he  got  into  the  van  ?  or  when 
he  came  out  of  it?  That's  the  question.  Why,  it  was 
fearlessly  declared  in  the  presence  of  a  large  body  of  the 
sporting  fraternity,  at  the  place  previously  alluded  to,  that 
the  then  owner  of  Canadian"  (meaning  plaintiff)  "  had,  on 
the  Thousand  day  at  Newmarket,  stated  that  he"  (meaning 
plaintiff)  **  had  betted  10,000  to  SCO  against  the  horse," 
(meaning  said  horse  called  Canadian^  ''  and  which  bet  he" 
meaning  the  plaintiff)  *'  considered  at  the  time  that  it  was 
laid  to  be  a  good  one;  that  when  Canadian"  (meaning  said 
horse  called  Canadian)  fell  lame,  he  had  betted  10,000  to 
100  against  him"  (meaning  said  horse  called  Canadian,) 
''  and  that  on  that  very  day"  (meaning  Tuesday  the  24th 
May,  1842,  aforesaid,)  **  he"  (meaning  plaintiff)  ''  had  laid 
the  odds  to  the  amount  of  1500/.  more.  If  this  statement 
is  correct,  and  there  is  little  doubt  of  it,  for  the  integrity  of 
the  gentleman  who  made  it  cannot  be  impugned,  and  he 
even  offered  to  appear  before  any  tribunal  and  take  oath 
as  to  its  truth,  then  the  denouncements  that  the  Canadian 
affair"  (meaning  the  withdrawing  of  the  said  horse  called 
Canadian  from  said  race  as  aforesaid)  ''  was  nothing  short 
of  an  infernal  robbery,  are  fully  justified,  and  an  indelible 
blot  will  henceforth  rest  on  the  escutcheons  of  those  per- 
sons" (meaning  amongst  others  the  plaintiff)  who  perpe- 
trated it."  By  means  of  the  committing  of  which  said 
grievance  by  the  defendants  as  aforesaid,  the  plaintiff  hath 
been  and  is  greatly  injured  in  his  said  good  name,  fame, 
and  credit,  and  brought  into  public  scandal,  infamy,  and 
disgrace,  with  and  amongst  all  his  neighbours,  and  other 
good  and  worthy  subjects  of  this  realm,  insomuch  that 
divers  of  those  neighbours  and  subjects  to  whom  the  inno- 
cence and  integrity  of  plaintiff  in  the  premises  were  un- 
known, have,  on  account  of  the  committing  of  the  said 
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1844.        grievances   by  the  defendants  as   aforesaid,   from   thence 

f^^^""^^      hitherto  suspected  and  believed^  and  still  do  suspect  and 

V,  believe^  the  plaintiff  to  have  been  guilty  of  the  misconduct 

Chapmav.     gQ  ^g  aforesaid  imputed  to  his  charge,  and  have  by  reason 

of  the  committing  of  the  said  several  grievances  by  the 

defendant  as  aforesaid,  from  thence  hitherto  wholly  refused, 

and  still  do  refuse,  to  have  any  transaction,  acquaintance, 

or  discourse  with  the  plaintiff,  as  they  were  before  used 

and  accustomed  to  have,  and  otherwise  would  have  had, 

and  the  plaintiff  hath  been  and  is  by  means  of  the  premises 

otherwise  greatly  injured. 

The  defendant  pleaded  not  guilty,  and  several  special 
pleas  by  way  of  justification ;  and  issue  was  joined.  At  the 
trial  before  Lord  Abinger  C.  B.,  at  the  Surrey  Summer 
Assizes,  1842,  the  plaintiff  proved  the  publication  of  the 
libel  and  also  the  facts  of  the  case,  in  order  to  shew  the 
nature  of  the  libel.  It  appeared  that  the  plaintiff  had  in 
fact,  before  his  purchase  of  Canadian,  betted  considerable 
sums  on  the  Derby  ensuing  after  the  purchase,  for  which 
that  horse  was  entered  to  run ;  but  that  the  plaintiff's  en- 
gagements were  such,  that  the  lameness  of  the  horse,  making 
him  unable  to  run,  rendered  the  plaintiff  a  loser  instead  of 
a  winner.  The  defendant  offered  no  evidence  in  support 
of  his  special  pleas,  but  his  counsel  urged  that  the  plaintiff 
must  be  nonsuited,  on  the  ground  that  on  his  own  shewing 
the  libel  was  published  respecting  an  illegal  transaction  in 
which  he  was  engaged,  namely,  the  betting  of  illegal  sums 
on  a  horse  race.  Lord  Abinger  reserved  the  objection. 
Verdict  for  the  plaintiff,  damages  250/.,  with  leave  to  move 
to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained  accordingly  on  the 
•authority  of  Morris  v.  Langdale{a)f  Hunt  v.  Bell  (b). 
Manning  v.  Clement  (c),  Yrisarri  v.  Clement  (d);  and  also 
for  a  new  trial,  on  the  ground  of  the  reception  of  certain 
illegal  evidence; 

(a)  $  Q.  B.  884.  (c)  7  Bing.  362. 

(b)  1  Bing.  1;  S.a7  Moore,  212.  {d)  3  Bing.  432. 
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Thesiger(a)f  Hodges,  and  Peacock  shewed  cause  in  the  1844. 
sittings  after  Michaelmas  Term,  1843.  The  supposed 
illegality  of  the  proceeding  in  which  the  plaintiiF  was 
engaged,  and  out  of  which. the  libel  arose,  was  extracted  Chapman. 
here  hy  the  cross-examination  of  the  plaintiff's  witnesses, 
and  not  in  support  of  any  defence  pleaded  by  the  defendant. 
But  such  a  defence  should  have  been  specially  pleaded, 
Fenwick  v.  Laycock{b\  which  was  even  a  stronger  case 
than  the  present,  inasmuch  as  the  contract  which  the  plain- 
tiff himself  there  sought  to  enforce  was  illegal.  The  cases 
cited  in  obtaining  the  rule  differ  from  the  present  in  this, 
that  the  imputations  which  the  libels  there  in  question  cast 
on  the  plaintiffs  were  such  as  were  so  closely  connected 
with  the  illegal  proceedings,  as  to  lose  their  libellous  cha- 
racter in  consequence  of  such  illegality;  not,  as  here, 
imputations  of  dishonourable  conduct  arising  out  of  trans- 
actions said  to  be  illegal,  but  independent  of  the  trans- 
actions themselves.  Thus  in  Morris  v.  Langdale{c)  the 
imputation  was  that  of  insolvency  as  a  stockjobber ;  that  is, 
incapability  of  fulfilling  certain  contracts ;  it  was  held  that 
the  plaintiff  must  shew  on  the  face  of  his  declaration 
that  the  contracts  were  legal.  "  No  special  damage,"  it 
is  there  said,  ''  can  be  said  to  have  arisen  from  words 
which  may  import  an  accusation  that  the  plaintiff  has  not 
done  that  which  the  law  prohibits."  Here,  the  accusation 
cannot  import  that  the  plaintiff  has  not  betted  illegally : 
it  imports  that  he  has  betted  illegally,  and  has  cheated  in 
doing  so.  In  Hunt  v.  BeU{d)  the  plaintiff  himself  averred 
in  his  declaration  the  legality  of  the  business  in  which 
he  was  engaged,  and  in  respect  of  which  he  was  libelled, 
viz.  the  keeping  a  tennis  court  for  various  pugilistic  pur- 
poses, among  others;  the  issue  being  on  not  guilty,  the 
jury  were  of  opinion  that  the  business  was  not  lawful, 
and    the  Court  refused  to  disturb  their  verdict  for  the 

(a)  In  Mich.  Term  last  (Nov.  87,  {h)  1  Q.  B.  414;  5.  C.  1  G.  & 

1843),  before  Lord  Venman  C.  J.,  D.  27. 

Williams,  Coieridge  tind  Wightnian  (c)  S  Q.  B.  884. 

Js.  {d)  1  Biog.  1 ;  S.  C.  7  Moore,  812. 
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1844.        defendant.     In  Manning  y.  Clement  (a)  also,  which  was  a 
libel  on  a  manufacturer  of  bitters,  the  legality  of  the  business 


Greville 


Chapman. 


V.  was  an  essential  part  of  the  plaintiff's  case,  and  it  was 

held  open  to  the  defendant  to  show  the  contrary.  In 
Yrisarri  v.  Clement  {b)  it  was  held  that  although  libel  does 
not  lie  for  anything  written  against  a  party  touching  his 
conduct  in  an  illegal  transaction,  yet  it  lies  for  misconduct 
imputed  to  him  in  any  matter  independent  of  the  illegal 
transaction,  though  arising  out  of  it.  *'If  a  man  (says 
Be^  C.  J.)  is  guilty  of  an  illegal  transaction,  fraud  ultri 
that  transaction  is  not  on  that  account  to  be  imputed  to 
him/'  Suppose  that  in  the  present  instance  the  plaintiff 
bad  confined  his  case  to  the  proof  of  publication,  the 
defendant  assuredly  could  not  have  called  witnesses  to 
prove  the  illegality  of  the  transaction  under  his  plea  of  not 
guilty ;  and,  if  not,  he  is  equally  unable,  under  the  same 
plea,  to  pray  in  aid  evidence  which  has  been  elicited  from 
plaintiff's  witnesses  in  the  course  of  the  inquiry. 

The  evidence  objected  to  was  given  in  the  following 
manner.  A  witness,  a  member  of  the  Jockey  Club,  had 
been  asked  in  cross-examination,  whether  such  conduct  as 
that  imputed  to  the  plaintiff,  in  purchasing  a  horse  with  a 
view  to  withdraw  it  from  a  race  in  the  event  of  which  he 
was  interested  in  respect  of  wagers,  and  to  which  be  had 
subscribed,  was  contrary  to  the  rules  of  the  Jockey  Club. 
The  witness  answered  it  was  not.  The  object  of  the 
question  plainly  was  to  impress  upon  the  jury  that  there 
was  no  libel  in  imputing  to  a  party  conduct,  which,  however 
dishonourable  in  itself,  was  sanctioned  by  the  rules  of  the 
body  with  which  he  was  acting,  and  in  whose  good  opinion 
he  was  interested.  Upon  this  the  question  was  put,  in 
re-examination,  whether  in  the  witness's  opinion  such 
conduct,  although  it  might  not  be  contrary  to  the  letter  of 
the  institutions  of  the  club,  would  not  be  highly  dishonour- 
able, which  he  answered  in  the  affirmative.  The  evidence 
must  be  taken  in  connexion  with  that  which  went  before, 
and  which  it  was  intended  to  explain. 

{a)  7  Bing.  862.  (6)  3  Bing.  432. 
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Sir  W.  W.  Folleti  S.  G.,  E.  James,  and  J.  P.  Taylor,        1844. 
contrd.    The  argument  proceeds  on  the  supposition  that 
the  libel  is  concerning  matter  altogether  collateral  to  the  o. 

illegal  transaction,  which  is  not  the  case.  The  declaration  Chapmak. 
alleges  that  the  plaintiff  was  at  liberty  to  run  or  withdraw 
his  horse  as  he  pleased,  which  was  proved  to  be  the  fact 
bj  several  witnesses.  As  far  as  regards  the  Derby  Stakes, 
therefore,  it  is  no  imputation  on  the  plaintiff  that  he  was 
owner  of  a  horse  and  withdrew  him.  So  far,  he  merely 
gives  up  his  chance  of  winning  the  stakes.  But  when  it 
appears  that  the  plaintiff  has  laid  bets  against  the  horse, 
and  therefore  gains  by  its  withdrawal,  this  becomes  a 
charge  of  dishonourable  conduct.  Nor  does  any  point 
arise  on  the  pleadings.  Anything  which  shews  that  words 
spoken  or  written  were  used  in  a  sense  not  defamatory, 
may  be  given  in  evidence  under  the  general  issue.  There 
being  no  innuendo  which  was  sufficient  of  itself  to  imply  the 
libel,  the  plaintiff  had  necessarily  to  prove  the  nature  of 
the  charge  which  the  defendant  had  brought  against  him. 
The  simple  question  here  therefore  is,  does  the  dishonour- 
able conduct  imputed  immediately  arise  out  of  the  illegal 
bets,  or  is  it  only  collaterally  connected  with  them.  It 
18  admitted  that  in  the  former  case  the  action  would  not 
lie ;  and  it  is  contended  that  this  distinguishes  Manning  v. 
Clement  (a)  from  the  present  case,  the  action  there  being 
touching  the  illegal  trade  itself.  But  in  Hunt  v.  BelKJi)^ 
where  the  charge  against  the  plaintiff  was,  that  in  the 
course  of  keeping  an  establishment,  which  the  jury  found 
to  be  illegal,  he  had  acted  with  dishonesty,  the  action  was 
equally  held  not  maintainable,  and  if  that  case  be  law,  it 
applies  directly  to  the  present,  and  it  is  supported  in 
Yrisarri  v.  Clement  (c);  see  Holman  v.  Johnson  {d).  [Lord 
Denman  C.  J.  In  Hunt  v.  Bell  (b),  the  declaration  averred 
that  the  libel  charged  that  the  plaintiff,  "  as  such  owner,'* 

(a)  7  Bing.  36S.  (c)  S  Bing.  432. 

(6)  1  Bing.  1 ;  5.  C.  7  Moore,  212.  (d)  1  Cowp.  141. 
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1844.        i.  e.  as  owner  of  the  illegal  establishment,  had  made  certain 
p^"^^"*^        Mse  announcements.]     If  a  party  keeping  a  hazard  table 
V.  were  to  be  charged  with  playing  unfairly,  (unless  the  words 

imputed  an  indictable  offence,  which  would  alter  the  case») 
no  action  would  lie.  The  whole  is  under  the  general 
principle  according  to  which  the  law  refuses  protection  to 
parties  engaged  in  illegal  affairs  for  injuries  arising  directly 
from  those  affairs ;  Stockdale  v.  Onwhyn  {a),  [Lord  Den^ 
man  C.J.  referred  to  Stockdale  v.  Tarteib)."] 

As  to  the  point  of  evidence  :  the  very  question  for  the 
jury  to  try  was,  whether  the  libel  imputed  dishonourable 
conduct,  and  was  therefore  injurious  to  the  plaintiff's  cha- 
racter. The  Court  could  not  take  the  opinion  of  a  witness 
whether  such  conduct  were  dishonourable  or  not.  The 
question  is  said  to  have  been  put  merely  in  explanation  of 
what  had  gone  before,  but  that  was  unnecessary,  though 
evidence  as  to  the  rules  of  the  Jockey  Club  had  been 
given,  and  was  not  at  all  altered  by  the  subsequent  answer: 
Ramadge  v.  My  an  (c),  Campbell  v.  Richards  {d),  Wright  v. 
Doe  d.  Tatham  (e). 

Cun  adv.  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — This  was  an  action  for  a  libel  on  the  plaintiff, 
imputing  that  he  had  entered  a  horse  to  run  for  certain 
stakes  at  Epsom  races,  and  had  afterwards  fraudulently 
withdrawn  him  for  the  purpose  of  obtaining  an  unfair 
advantage  over  other  persons  with  whom  he  had  laid  wagers 
on  the  expected  race.  A  justification  was  pleaded,  but 
was  negatived  by  the  jury,  who  found  a  verdict  for  the 
plaintiff,  with  300/.  damages. 

A  rule  nisi  for  a  new  trial  was  granted  on  two  grounds ; 
first,  that  plaintiff  presented  himself  by  his  evidence  as  a 

(a)  5  B.  &  C.  173;  S.  C.  7  D.  (d)  5  B.  &  Ad.  840;  S.  C.  2N. 
&  R.  635.                                              &  M.  54e. 

(b)  4  A.  &  £.  1016.  (e)  7  A.  &  £.  31S;  5.  C.  8  N 

(c)  9  BiDg.  333.  &  P.  306. 
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person  who  had  no  right  to  sue  in  a  court  of  justice  for 
injury  to  his  character.  The  objection  to  his  right  of  suing, 
from  being  engaged  in  horse  racing,  appears  on  the  record, 
but  in  truth  it  is  wholly  groundless.  For  even  if  running 
a  race  without  fraud  were  altogether  prohibited  by  the  law, 
still  the  party  infringing  its  provisions  would  not  thereby 
be  deprived  of  all  protection  to  his  character  in  other 
matters  connected  with  the  transaction;  (in  support  of 
which  proposition  numerous  authorities  were  quoted ;)  but 
moreover  the  fact  of  engaging  in  a  horse  race  is  not  in 
itself  an  illegal' act. 

Another  ground  for  a  new  trial  was  urged ;  an  improper 
question  supposed  to  have  been  allowed  in  the  examination 
of  Lord  John  Fitzroy,  an  important  witness  for  plaintiff, 
who  described  the  mode  of  proceeding  by  the  Jockey  Club 
in  settling  disputes  between  parties  engaged  on  the  turf. 
It  was  objected  that  the  question  related  to  the  view  which 
in  the  witness's  opinion  ought  to  be  taken  of  the  moral 
character  of  certain  regulations  made  by  the  Jockey  Club, 
thus  transferring  to  the  witness  the  functions  of  the  jury. 
But  when  we  look  at  the  course  of  examination  of  that 
witness,  we  think  that  such  was  not  the  case.  The  libel 
declared  on  consisted  in  imputing  to  plaintiff  that  he  acted 
dishonourably  in  withdrawing  a  horse  which  had  been 
entered  for  a  race.  It  appeared  in  evidence  that  he  was  a 
member  of  the  Jockey  Club,  and  that  according  to  their 
rules,  those  who  may  have  entered  their  horses  have  the 
privilege  of  withdrawing  them  before  the  race  is  run. 

The  witness  had  stated  that  disputes  on  such  occasions 
are  referred  to  the  Jockey  Club,  who  decide  according  to 
justice  and  equity.  In  his  cross-examination  he  was  asked 
whether  the  rules  did  not  give  power  to  a  subscriber  to 
withdraw  his  horse  at  his  own  pleasure,  without  assigning 
any  excuse,  and  from  whatever  motive,  which  he  answered 
affirmatively.  The  learned  judge  then  asked,  whether  in 
the  opinion  of  the  witness  such  a  proceeding  would  be 
according   to  justice  and  equity,  with  the  evident  design 
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of  ascertaining  whether  the  Jockey  Club  would  be  likely 
to  sanction  it  with  their  approval,  and  whether  a  subscriber, 
acting  from  the  fraudulent  motive  of  winning  wagers  laid 
by  him  against  his  own  horse,  would  be  entitled  to  the 
award  in  his  favour.  The  witness  answered  that  such  con- 
duct in  his  own  opinion  would  be  most  dishonourable. 
And  it  followed,  from  his  own  account  of  their  regulations, 
that  a  subscriber  so  acting  would  incur  disgrace  and  repro- 
bation, though  the  regulation  stated  in  general  terms,  on 
cross-examination,  and  without  the  qualification,  might 
have  led  to  the  contrary  conclusion. 

We  think  this  perfectly  free  from  objection,  and  even 
necessary  for  arriving  at  the  real  meaning  of  the  evidence. 


Rule  discharged. 


ThurtdtiUm 
February  8M.  I'he  QuBEN  v.  WiLLlAM  Smith,  Clerk,  (a) 

defendaintas^   iVlANDAMUS  to  the  defendant,  being  the  vicar  of  the 

vicar  of  the      parish  of  St.  Faith,  Overbury,  in  the  county  of  Worcester, 

aith,  Over-     Commanding  him  without  delay  to  restore  or  cause  to  be 

bury.to  restore  restored  one  Thomas  Harris  into  the  office  of  parish  clerk 

the  prosecutor  ,  ^  ^  '^ 

to  the  office  of  and  sexton  of  the  said  parish  of  St.  Faith,  Overbury,  afore- 

ton'^ofthe  sa^d  •*^^'  together  with  all  the  fees,  perquisites,  privileges  and 

parish.    The     advantages  to  the  said  place  and  office  belonging  and  ap« 

return,  after  .   . 

alleging  the  pertaining. 
right  of  the  de- 
fendant as  vicar  to  remove  for  lawful  cause,  and  upon  any  vacancy  legally  arising  to 
nominate,  appoint  and  admit  a  legal  and  discreet  person  in  that  behalf,  stated  the  dis- 
missal of  the  prosecutor  by  the  defendant  for  various  acts  of  misconduct,  alleging  them 
to  have  been  done  by  4be  prosecutor  in  the  presence  and  hearing  of  the  defendant,  and 
also  the  appointment  of  another  person  by  the  defendant  in  bis  place.  The  prosecutor, 
in  his  first  plea,  admitted  the  right  as  alleged  by  the  vicar,  and  the  appomtment  of 
another  person  as  clerk  in  his  place,  but  pleaded  de  injurii  as  to  the  residue  of  the 
return;  and  pleaded,  secondly,  that  he  was  not  before  the  removal  from  his  office 
summoned  by  the  defendant  to  answer  or  explain  the  chaises  and  cause  of  dismissal. 
Demurrer. 

Held,  first,  that  the  return  was  bad,  for  not  shewing  that  the  prosecutor  had  had  an 
opportunity  of  answering  the  chai^ges  made  against  him  before  dismissal ;  secondly,  that 
the  second  plea  only  admitted  the  truth  of  the  chains  for  the  purposes  of  that  plea,  and 
that  the  whole  record  shewed  no  such  admission,  as  the  truth  of  the  charge  was  put  in 
issue  by  the  plea  de  injuria. 
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1^.       The  defendant  in  his  retarn  alleged  that  on  a  certain        1844. 


The  Queen 


day,  to  wit,  &c.  he  was  duly  presented  to  and  inducted  into 
the  vicarage  of  St.  Faith,  Overbury*  in  the  county  of  Wor- 
cester, and  thereupon  became  and  was  and  thence  hitherto  Smith. 
bad  been  and  still  was  the  vicar  of  the  said  parish ;  that 
during  all  the  time  aforesaid  the  divine  service  of  the 
Church  of  England  had  been  celebrated  by  him  as  such 
vicar  as  aforesaid,  according  to  the  custom  and  order  of  the 
said  Church  and  according  to  the  rubric  in  that  behalf,  in  the 
parish  church  of  the  said  parish ;  and  that  during  all  the 
time  aforesaid  and  from  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,  there  had  been  and  of  right 
ought  to  be  a  clerk  of  the  said  parish,  who  of  right  had  held 
and  enjoyed  and  of  right  ought  to  hold  and  enjoy  the  office 
of  sexton  of  the  said  parish  as  appurtenant  to  the  said  office 
of  clerk  of  the  said  parish,  and  that  during  all  the  time 
aforesaid  it  of  right  belonged  and  appertained  to  the  defend- 
ant as  such  vicar  as  aforesaid  for  lawful  cause  in  that  behalf 
from  time  to  time  to  remove  from  the  said  office  of  clerk 
and  sexton  the  person  who  for  the  time  being  might  fill  the 
same,  and  from  time  to  time  to  nominate,  appoint  and 
admit  to  the  said  office  of  clerk  and  sexton  of  the  said 
parish  upon  any  vacancy  legally  arising  therein  a  discreet 
and  proper  person  in  that  behalf.  It  then  went  on  to 
allege  that  at  the  time  when  the  defendant  became  such 
vicar  as  aforesaid,  and  thence  up  to  the  time  of  his  removal, 
the  prosecutor  was  acting  as  clerk  and  sexton  of  the  said 
parish,  and  that  it  was  his  duty  as  such  clerk  and  sexton  to 
say  and  pronounce  in  a  decent  and  becoming  and  reverend 
manner  the  matters  and  responses  which,  according  to  the 
rubric,  are  appointed  to  be  said  or  sung  in  churches  by  the 
people  during  the  celebration  of  divine  service  in  the  church 
according  to  the  book  of  common  prayer  of  the  Church  of 
England,  and  which  are  usually  said  in  the  church  of  a 
parish  by  the  clerk  of  such  parish.  That  on  divers  days, 
whilst  the  defendant  was  such  vicar  and  the  prosecutor  such 
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1844.         clerk  and  sexton,  (that  is  to  say,  setting  out  the  specific 
days)  the  divine  service,  being  the  service  of  the  Church  of 
England  appointed  to  be  celebrated  in  churches  on  those 
days  respectively,  was  celebrated  in  the  parish  church  of 
the  said  parish  of  St.  Faith,  Overbury,  in  the  county  of 
Worcester,  and  that,  in  the  celebration  of  the  said  service, 
the  defendant  as  the  vicar  of  the  said  parish  officiated  as 
the  minister  according  to  the  rubric ;  and  the  prosecutor,  as 
such  clerk  and  sexton  of  the  said  parish  as  aforesaid,  said 
and  pronounced  the  matters  and  responses  v^hich,  according 
to  the  rubric,  should  be  said  by  the  people  and  which  are 
usually  said  in  the  church  of  a  parish  by  the  clerk  of  such 
parish,  and  that  on  divers  of  the  said  days,  to  wit,  &c.  (set- 
ting out  the  days),  the  prosecutor,  in  the  course  of  the 
celebration  of  the  said  services  respectively  on  the  said  days 
respectively,  in  the  presence  and  hearing  of  the  defendant,  did 
designedly  and  of  purpose  say  and  pronounce  the  matters 
and  responses,  which  it  was  his  duty  to  say  and  pronounce 
in  the  course  of  the  celebration  of  the  said  services,  in  an 
indecent  and  unbecoming  and  irreverent  tone  and  manner, 
thereby  wickedly  and  irreverently  intending  to  move,  and 
whereby  he  then  did  move,  divers  persons  then  present  in 
the  said  church  and  of  the  congregation  thereof  during  the 
celebration  of  the  said  services  (whose  names  were  not 
known  to  the  defendant)  to  irreverent  laughter  in  the  said 
church  during  the  celebration  of  the  said   services,  and 
whereby  divers  and  very  many  other  persons  then  of  the 
said  congregation  (whose  names  were  unknown   to   the 
defendant)  were  greatly  distressed  and  annoyed,  and  the 
defendant  himself  made  ill  and  obstructed  in  the  perform- 
ance of  his  duties.  That,  on  each  of  the  said  last-mentioned 
days  and  times,  the  defendant  reproved   the   prosecutor 
because  of  the  premises,  and  requested  him  not  to  repeat 
the  aforesaid  conduct  in  future.      That  the  prosecutor  did, 
nevertheless,  on  certain  other  of  the  said  days  on  which  the 
said  services  were  celebrated  as  aforesaid,  to  wit  (setting 
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out  the  dajs),  being  after  lie  had  been  guilty  of  the  conduct        1844. 
laU  aforesaid,  and  after  he  had  been  reproved  by  the  defend- 
ant,  notwithstanding  such  reproofs,  in  the  celebration  of 
the  said  services  in  the  said  last  mentioned  days  respectively, 
and  in  the  presence  and  hearing  of  the  defendant,  with  a 
wicked  mind  and  designedly  and  of  purpose,  again  say  and 
pronounce   the   matters   and    responses  which  it  was  his 
duty  to  say  and  pronounce  in  the  course  of  the  celebration 
of  the  said  services  on  each  of  the  last  mentioned  days 
respectively  in  an  indecent^  unbecoming  and  irreverent  tone 
and   manner,  thereby  wickedly  and  irreverently  intending, 
&c.  as  in  the  former  part  of  the  return.    It  then  went  on  to 
allege  that  on  certain  other  of  the  said  days  on  which  the 
said  services  were  celebrated  in  the  said  church  as  afore- 
said, to  wit  (setting  out  the  days),  the  prosecutor  was,  during 
and  in  the  course  of  the  celebration  of  the  said  services  on 
the  said  last  mentioned  days,  in  the  sight  and  presence  and 
hearing  of  the  defendant,  drunk  and  intoxicated  and  affected 
by  and  with  intoxicating  drinks  and  liquors,  and  on  each  of 
those  last  mentioned  days  was,  by  reason  of  his  said  drunk- 
enness and  intoxication,  and  during  and  in  the  course  of  the 
celebration  of  the  said  services  in  the  said  church,  and  in 
the  presence  and  hearing  of  the  defendant,  unable  to  say  or 
pronounce  the  matters  and  responses  so  to  be  said  by  him 
as  such  clerk  in  a  decent  or  becoming  or  reverent  manner, 
and  did  not  say  or  pronounce  the  same  or  any  of  them  in  a 
decent  or  becoming  manner,  but  during  and  in  the  course 
of  the  said  celebration  of  the  said  services  on  each  of  the 
said  last  mentioned  days,  and  in  the  presence  and  hearing  of 
the  defendant,  said  and  pronounced  the  said  matters  and 
responses  in  an  unbecoming,  indecent,  ludicrous  and  ridi- 
culous manner,  and  thereby  made  it  known  and  apparent 
to  all  the  congregation  then  in  the  said  church  and  present 
at  the  said  celebration  of  the  said  services,  being  very  many 
persons,  whose  names  were  unknown  to  the  defendant,  that 
he  the  prosecutor  was  drunk  and  intoxicated,  and  thereby 
on  each  of  those  days  moved  divers  and  very  many  of  the 
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1844.  said  congregatiou,  whose  names  were  unknown  to  the  de- 
fendanty  to  indecent  and  irreverent  laughter  in  the  said 
church  during  the  celebration  of  the  said  services  on  each  of 
Smith.  (i^^  g^jj  \^^i  mentioned  days,  and  whereby  divers  and  very 
many  persons  of  the  said  congregation,  whose  names  were 
unknown  to  the  defendant,  were  greatly  distressed  and  an- 
noyed ;  that  the  defendant  thereupon  reproved  the  prosecu- 
tor in  the  last  mentioned  premises,  and  requested  him  not 
to  be  guilty  of  such  conduct  as  last  aforesaid  in  the  future 
celebration  of  divine  service  in  the  said  church.  And  that 
on  divers  others  of  the  said  days  on  which  the  said  services 
were  celebrated  in  the  said  church,  to  wit  (setting  out  the 
days),  being  days  after  he  had  been  guilty  of  the  conduct  last 
aforesaid  and  had  been  so  reproved  by  the  defendant  as  last 
aforesaid,  the  prosecutor,  notwithstanding  such  last  men- 
tioned reproof,  was,  during  and  in  the  course  of  the  celebra- 
tion of  the  said  services  respectively  on  each  of  the  said  last 
mentioned  days,  in  the  presence  and  hearing  of  the  defendant, 
again  drunk  aful  intoxicated,  8cc.  (as  in  the  former  allega- 
tion). The  return  then  went  on  to  allege  that  on  a  certain 
day,  to  wit,  &c.  (the  defendant  then  being  such  vicar  and  the 
prosecutor  then  being  such  clerk  as  aforesaid),  the  defend- 
ant prepared  to  administer  in  the  said  parish  church  of  the 
parish  of  St.  Faith,  Overbury,  aforesaid,  the  sacrament  of 
the  Lord's  Supper,  or  holy  communion,  to  divers  members 
of  the  church.  That  on  the  said  last  mentioned  day  the 
prosecutor,  well  knowing  the  premises  and  that  the  defend* 
ant  was  then  about  to  administer  the  said  sacrament, 
presented  himself  at  and  made  a  noise  and  disturbance  at 
the  communion  table  of  the  said  church  at  which  the  defend- 
ant was  about  to  administer  the  said  sacrament,  where- 
upon the  defendant  then  asked  the  prosecutor  if  he  intended 
to  partake  of  the  said  sacrament,  and  the  prosecutor  then 
in  the  said  church  and  in  the  presence  and  hearing  of  the 
defendant  said  he  did  not  intend  to  partake  of  the  said 
sacrament,  and  thereupon  the  defendant  then  requested  the 
prosecutor  to  leave  the  said  communion  table,  and  to  cease 
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from  making  such  noise  and  disturbance  and  to  depart  to  a         1844. 
convenient  distance  from  the  said  communion  table,  so  that    rp^^^^T^ 
he  might  not  obstruct  the  due  and  proper  administration  of  o. 

the  said  sacrament  to  such  as  were  willing  to  be  partakers 
thereof,  but  the  prosecutor  then  refused  to  depart  from  the 
said  table  and  then  continued  to  make  such  noise  and  dis- 
turbance as  aforesaid  for  the  space,  to  wit,  of  half  an  hour, 
and  then  remained  so  near  to  the  said  table  and  in  such 
position  in  relation  thereto  and  to  the  persons  then  willing 
to  partake  of  the  said  sacrament  for  the  space,  to  wit,  of 
half  an  hour,  whereby  the  prosecutor  then  did  intend  to 
obstruct,  and  whereby  the  prosecutor  then  and  in  the  presence 
and  hearing  of  the  drfendant,  and  in  the  said  church  and  at 
the  said  communion  table  thereof,  did  thereby  obstruct  the 
due  and  proper  administration  by  the  defendant  of  the  said 
sacrament  to  divers  and  very  many  members  of  the  church 
who  were  then  present  at  the  said  communion  table  willing 
to  be  partakers  of  the  said  sacrament,  whose  names  are  un- 
known to  the  defendant.     And  thereupon,  after  the  said 
several  premises,  and  for  and  because  of  the  misconduct  of 
the  said  Thomas  Harris  as  such  clerk  and  sexton  as  afore- 
said, as  above  shewn  and  set  forth,  and  before  the  issuing  of 
the  said  writ,  to  wit,  on  the  5th  day  of  March,  in  the  year  of 
our  Lord  1843,  the  defendant  did  indue  form  of  law  remove 
the  prosecutor  from  the  said  oiBce  of  clerk  and  sexton,  and 
after  the  said  removal  of  the  said  T,  Harris  and  before  the 
issuing  of  the  said  writ,  to  wit,  on  the  1st  day  of  March  in 
the  year  of  our  Lord  1 843,  the  said  office  of  clerk  and  sex- 
ton then  being  lawfully  vacant  by  the  removal  of  the  said 
T.  Harris  therefrom  as  aforesaid,  the  defendant  nominated, 
appointed  and  admitted  one  William  Darke,  being  a  dis* 
creet  and  proper  person  in  that  behalf,  to  be  the  clerk  and 
sexton  of  the  said  parish  in  lieu  and  instead  of  the  prosecu- 
tor, which  said  W,  Darke  thereupon  then  became  and  was 
and  thence  continually  hitherto  hath  been  and  still  is  the 
lawful  clerk  and  sexton  of  the  said  parish. 

Plea :  And  the  said  T.  Harris,  he  being  the  person  who 
sued  and  prosecuted  the  said  writ  of  mandamus,  comes,  and 
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admitting,  as  in  the  return  mentioned,  that  the  defendant 
was  on  a  certain  day,  to  wit,  &c.  duly  presented  to  and  in- 
ducted into  the  vicarage  of  St.  Faith,  Overbury,  in  the 
county  of  Worcester,  and  thereupon  duly  became  and  was 
and  thence  hitherto  hath  been  and  still  is  the  vicar  of  the 
parish  of  St.  Faith,  Overbury,  aforesaid,  in  the  coanty  afore- 
said, and  that  during  all  the  time  aforesaid  the.divine  service 
of  the  Church  of  England  has  been  celebrated  by  him  as 
such  vicar  as  aforesaid,  according  to  the  customs  and  order 
of  the  said  church,  and  according  to  the  rubric  in  that  be- 
half, in  the  parish  church  of  the  said  parish;  and  that 
during  all  the  time  aforesaid,  and  from  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,  there  has  been 
and  of  right  ought  to  be  a  clerk  of  the  said  parish,  which 
clerk  for  the  time  being,  at  all  times  from  the  time  whereof 
the  memory  of  man  runneth  not  to  the  contrary,  of  right 
held  and  enjoyed  and  of  right  ought  to  hold  and  enjoy  the 
office  of  sexton  of  the  said  parish  as  appurtenant  to  the  said 
office  of  clerk  of  the  said  parish ;  and  that  during  all  the 
time  aforesaid  it  of  right  belonged  and  appertained  to  him 
the  said  William  Smith  as  such  vicar  as  aforesaid,  for  lawful 
cause  in  that  behalf,  from  time  to  time  to  remove  from  the 
said  office  of  clerk  and  sexton  the  person  who  for  the  time 
being  might  fill  the  same,  and  from  time  to  time  to  nomi- 
nate, appoint  and  admit  to  the  said  office  of  clerk  and 
sexton  of  the  said  parish,  upon  any  vacancy  legally  arising 
therein,  a  discreet  and  proper  person  in  that  behalf;  and 
that  at  the  time  when  the  defendant  became  such  vicar  as 
aforesaid,  and  thence  up  to  the  time  of  his  the  prosecutor's 
removal  as  aforesaid,  he  the  prosecutor  was  the  acting  clerk 
of  the  said  parish,  and  by  reason  of  his  being  such  clerk 
held  and  filled  the  said  office  of  sexton  of  the  said  parish, 
and  so  was  acting  clerk  and  sexton  of  the  said  parish;  and 
that  during  all  the  time  while  he  the  prosecutor  was  such 
clerk  and  sexton,  it  was  the  duty  of  him. the  prosecutor  as 
such  clerk  and  sexton  to  say  and  pronounce  in  a  decent  and 
becoming  and  reverent  manner  the  matters  and  responses 
which,  according  to  the  rubric,  are  appointed  to  be  said  or 
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sung  in  churches  by  the  people  during  the  celebration  of 
divine  service  in  the  church  according  to  the  Book  of  Com-    mT*^*^^ 
mon   Prayer  of  the  Church  of  England,  and  which  are  v. 

usually  said  in  the  church  of  a  parish  by  the  clerk  of  such 
parish ;  and  that  the  defendant,  being  then  vicar  of  the  said 
parish,  did,  as  in  the  latter  part  of  the  return  mentioned, 
appoint  and  admit  one  W.  Darke  to  be  the  clerk  and  sex- 
ton of  the  said  parish  in  lieu  and  instead  of  him  the  prose- 
cutor,— for  a  plea,  nevertheless,  in  this  behalf,  saith^  that 
the  defendant  did  of  his  own  wrong  and  without  the  causes 
by  him  in  the  residue  of  the  said  return  alleged,  remove  him 
the  said  T.  Harris  from  the  said  office  of  clerk  and  sexton 
of  the  said  parish,  and  this  the  said  jf*.  Harris  prays  may  be 
inquired  of  by  the  country. 

And,  for  a  further  plea  in  this  behalf,  the  prosecutor  saith 
that  he  was  not  before  the  said  removal  from  the  said  office 
of  clerk  and  sexton  summoned  by  the  defendant,  or  any 
other  person  on  his  behalf,  to  answer  or  explain  the  charges 
and  causes  of  dismissal  in  the  said  return  alleged,  or  any  or 
either  of  them,  or  his  conduct  in  respect  to  the  same.  And 
this  the  said  T.  Harris  is  ready  to  verify,  &c. 

Demurrer.  And  as  to  the  plea  of  the  said  T.  Harris  by 
him  lastly  above  pleaded,  the  said  W.  Smith,  clerk,  says  that 
the  said  last  plea  is  not  sufficient  in  law^  and  contains  no 
matter  sufficient  in  law  to  invalidate  or  avoid  the  cause 
shewn  by  the  said  W.  Smithy  clerk,  in  his  said  return  for  not 
restoring  or  causing  to  be  restored  the  said  T.  Harris  unto 
the  said  office  of  parish  clerk  and  sexton  of  the  said  parish 
of  St.  Faith,  Overbury,  in  the  said  writ  of  mandamus  men- 
tioned, together  with  all  the  fees,  payments,  privileges  and 
advantages  to  the  said  place  and  office  belonging  and  apper- 
taining, and  this  the  said  W.  Smith,  clerk,  is  ready  to  verify 
as  the  Court  shall  award. 

Kelly  in  support  of  the  demurrer  (a).  The  question  raised 

(a)  DuriDf;  the  term,  January  24,  before  Lord  Denman  C.  J.,  Patte- 
Mon,  WUHamt  and  Coleridge  Js. 
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for  the  decision  of  the  Court  is,  whether  the  vicar  has  the 
power  of  dismissing  the  prosecutor,  being  his  clerk,  for  the 
conduct  stated  in  the  return,  which  took  place  in  his  pre* 
sence,  without  first  summoning  him  to  deny  or  explain  the 
charges.  The  word  '*  charge"  is  not  properly  introduced 
into  the  plea.  If  there  had  been  a  charge  against  the  clerk, 
a  summons  and  hearing  might  have  been  necessary.  But 
here  no  charge  was  made,  the  vicar  himself  saw  and  heard 
all  that  took  place ;  he  could  not  compel  parties  to  accuse 
the  clerk  or  to  support  the  accusation  by  testimony,  but  he 
was  himself  the  witness  of  the  fact  as  well  as  the  judge  of 
it.  The  distinction  here  is  that  the  return  does  not  allege 
a  conviction  on  a  charge  of  misconduct,  but  the  fact  of 
misconduct;  and  the  admission  in  the  plea  is  not  that  the 
prosecutor  toiis  convicted  of  doing  the  acts  alleged,  but  that 
he  did  them  designedly^  and  upon  being  reprimanded  by  the 
vicar  repeated  them  under  circumstances  of  aggravation. 
This  is  inconsistent  with  any  defence,  even  that  of  insanity, 
for  then  the  matter  stated  in  the  return  would  not  be  true, 
namely,  that  the  prosecutor  did  those  things  designedly. 
Again,  they  are  all  allegied  to  have  taken  place  in  the  bear- 
ing and  presence  of  the  vicar,  which  does  away  with  the 
necessity  for  a  summons  and  hearing.  If  a  suitor  were  to 
strike  a  judge  sitting  in  Court,  and  the  judge  were  imme- 
diately to  commit  him,  it  could  not  be  said  that  the  com- 
mittal was  illegal  becf^use  the  offender  had  not  first  been 
summoned  to  answer  the  oflfence. 


J.  W.  Smith  in  support  of  the  plea.  The  only  point  is 
whether  it  was  competent  to  the  defendant  to  remove  the 
prosecutor  from  his  office  of  clerk  without  first  giving  him 
an  opportunity  of  appearing  and  defending  himself.  It  is 
submitted  the  facts  alleged  in  the  return  are  not  well 
pleaded,  without  an  allegation  to  that  effect.  It  is  said 
that  the  prosecutor  has  suffered  no  wrong,  because  his  ex- 
pulsion does  not  rest  on  any  charge,  but  on  the  admitted 
fact  of  the  commission  of  an  offence,  to  which  the  defend- 
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ant  was  an  eye  witness.  But  it  is  not  impossible  that  the 
facts  alleged  were  capable  of  explanation.  The  conduct  of 
the  prosecutor  might  have  been  the  consequence  of  tem- 
porary aberration  of  intellect;  or  acts  similar  in  their 
nature,  though  not  to  the  same  extent,  might  have  arisen 
from  an  improper  notion  of  his  right  to  exclude  certain 
persons  from  the  communion.  It  is  only  necessary  to 
suggest  the  possibility  of  a  defence,  for  he  was  clearly 
entitled  to  the  opportunity  of  stating  any  defence  which  by 
possibility  could  be  open  to  him.  But  the  return  negatives 
that  he  was  removed  on  the  view  of  his  misconduct  by  the 
vicar,  for  it  is  not  alleged  that  he  was  dismissed  till  after 
repeated  instances  of  misconduct,  which  he  might  and 
ought  to  have  been  summoned  to  answer.  It  is  admitted 
in  the  argument  for  the  defendant,  that  all  the  authorities 
shew  that  a  summons  to  answer  and  opportunity  of  being 
heard  is  necessary,  before  a  man  can  be  expelled  from  his 
office :  Rex  v.  Gaskin{a),  Rex  v.  Davie8{b),  Aeg.  v.  Langky, 
lately  in  this  Court  (c),  all  go  to  this  extent.  But  it  is 
endeavoured  to  distinguish  this  case,  on  the  ground  that 
the  misconduct  complained  of,  which,  if  true  and  incapable 
of  explanation,  would  be  sufficient  to  justify  the  defendant 
in  depriving  the  prosecutor  of  his  office,  took  place  in  the 
view  and  hearing  of  the  defendant.  In  the  report  of  the 
case  of  Rex  v.  Gaskin  (a)  the  facts  stated  in  the  return  are 
not  set  out  at  length,  but  it  appears  the  clerk  then  had  an 
opportunity  of  attending,  but  was  not  summoned,  and 
Lord  Kenyan  says,  "  It  is  to  be  found  at  the  head  of  our 
criminal  law,  that  every  man  ought  to  have  an  opportunity 
of  being  heard  before  he  is  condemned,  and  I  should 
tremble  at  the  consequences  of  giving  way  to  this  prin- 
ciple.'' No  exception  is  made  of  the  case,  when  the  fact 
which  constitutes  the  offence  is  committed  in  the  presence 
of  the  judge ;  Baggs'  case  (d)  was  there  referred  to : 
*'  Although  a  corporation  have  lawful  authority,  either  by 
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charter  or  prescription,  to  remove  any  one  from  the  free- 
dom, and  that  they  have  just  cause  to  remove  him;  yet  if  it 
appears  by  the  return,  that  they  have  proceeded  against 
him  without  hearing  him  answer  to  what  was  objected,  or 
that  he  was  not  reasonably  warned,  such  removal  is  void, 
and  shall  not  bind  the  party,  quia  quicunque  aliquid  sta- 
tuerit  parte  inaudita  altera,  »quum  licet  statuerit,  baud 
squus  fuerit,  and  such  removal  is  against  justice  and 
right"  [Patleson  J.  referred  to  the  provisions  in  the 
Highway  Act,  authorizing  a  justice  of  the  peace  to  convict 
for  certain  offences  upon  his  own  view  (a).]  In  that  case 
the  offender  would  have  the  same  right  of  being  summoned 
and  heard,  the  only  effect  of  the  provision  is  to  dispense 
with  his  evidence  on  oath.  In  Painter  v.  Liverpool  Gas 
Company  {b),  a  private  act  of  parliament  authorized  the 
company  to  recover  by  distress,  under  the  warrant  of  a 
justice,  any  rent  due  for  gas  supplied  after  a  demand  and 
ten  days  neglect  or  refusal  to  pay.  The  act  did  not  require 
the  party  to  be  summoned  before  the  issuing  of  the  warrant, 
but  this  Court  held  that  trespass  lay  against  the  clerk  of 
the  company,  who  had  caused  the  plaintiff's  goods  to  be 
distrained  under  such  warrant  without  previously  summon- 
ing and  hearing  the  party  distrained  upon.  [Patteson  J.  If 
the  prosecutor  had  been  dismissed  by  the  defendant  in- 
stanter,  upon  his  misconducting  himself  in  the  manner 
alleged  in  the  return,  would  that  have  been  illegal,  or 
could  he  in  that  case  have  complained  that  he  had  not  been 
summoned?]  It  is  submitted  that  such  a  course  would 
have  been  improper,  he  might  have  been  lawfully  removed 
by  the  churchwardens  from  the  church,  if  disturbing  the 
congregation  by  his  conduct,  Burton  v.  Henson  (c) ;  but  he 
could  not  have  been  deprived  of  his  office  without  the 
opportunity  of  being  heard  in  his  defence.  If  his  conduct 
were  the  consequence  of  mental  incapacity,  he  could  not 
answer  at  the  moment,  and  there  can  be  no  necessity  for  a 
power  in  the  vicar  to  dismiss  instanter. 


(fl)  5  &  6  WiU.  4,  c,  50,  s.  78; 
13  Geo,  4,  c.  78;  s.  60. 


(b)  3  Ad.  &  £11.  43d. 

(c)  10  M.  &  W.  105. 
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Kelly  in  reply.     If  this  plea  is  held  sufficient,  all  the 
matter  alleged  in  the  return  may  be  true,  and  yet  the  vicar 


The  Queen 


Smith. 


is  without  remedy,  for  a  peremptory  mandamus  must  be  v, 

awarded.  But,  if  the  plea  is  held  bad,  the  truth  of  the  facts 
may  still  be  tried  on  the  traverse  de  injuria.  This  could 
not  have  been  the  case  at  the  time  of  the  decision  of  Rex 
V.  Gaskin  (a).  It  is  not  suggested  there  that  any  of  the 
acts  complained  of  occurred  in  the  presence  of  the  vicar, 
and  the  return  would  be  bad  for  omitting  to  shew  that  the 
cause  of  dismissal  took  place  in  his  presence.  The  present 
case  in  no  way  interferes  with  the  general  rule  there  stated, 
but  presents  a  state  of  facts  which  renders  its  application 
impossible.  Where  the  party  on  his  own  shewing  ought 
to  have  been  dismissed,  the  rule  can  never  apply ;  it  is  the 
same  as  if  he  had  been  dismissed  at  his  own  request,  in 
such  a  case  no  notice  or  summons  would-  be  necessary.  In 
this  case  there  is  in  fact  no  other  side  to  hear,  the  judge 
has  seen  the  offence  committed,  and  the  offender  admits 
that  he  has  done  the  act.  The  cases  of  Rex  v.  Davies  (6) 
and  Reg.  v.  Langley  (c)  were  decided  on  motion  only,  and 
the  affidavits  in  both  cases  only  disclosed  that  the  clerk 
was  charged  in  the  presence  of  the  vicar,  not  that  the 
offence  was  committed  in  his  presence. 

Cur.  adv.  vuli. 

Lord  Den  MAN  C.  J.  now  delivered  the  judgment  of 
the  Court  as  follows  : — To  a  mandamus  to  restore  the 
prosecutor  to  the  office  of  parish  clerk,  the  defendant, 
the  vicar,  returned  that  the  prosecutor  had  oH  several 
occasions  made  the  responses  during  divine  service  in 
a  manner  designedly  irreverent  and  ridiculous,  with  the 
purpose  of  exciting  laughter,  and  that  he  did  excite  it  in 
some  of  those  attending,  to  the  great  annoyance  of  others ; 
obstructing  the  vicar  in   the  discharge  of  his   duty,  and 

(a)  8  T.  R.  209.  (c)  Trinity  Term,  1843. 

(b)  9  D.  &  R.  209. 
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eveo  making  bim  ill :  forther,  that  the  prosecutor  had  more 
than  once  appeared  in  church  drunk  and  intoxicated,  so  as 
to  be  disabled  from  the  proper  performance  of  his  duty,  that 
the  vicar  reproved  him  for  these  offences,  that  ultimately  he 
made  an  indecent  disturbance  at  the  altar,  while  the  vicar 
was  administering  the  sacrament  of  the  Lord's  Supper,  and 
continued  so  to  do  in  spite  of  remonstrance;  all  which 
acts  the  defendant  alleges  to  have  been  committed  in  his 
own  view,  whereupon  the  defendant  did  "  in  due  form  of 
law  remove  him  from  his  said  oflice."  To  this  return  the 
prosecutor  pleaded  :  Ist.  that  the  defendant  of  his  own 
wrong  and  without  the  cause  alleged,  removed  him ;  2nd. 
that  the  defendant  did  not  before  removing  the  prosecutor 
summon  him  to  answer  and  explain  the  charges  made  against 
him.  There  was  a  demurrer  to  the  second  plea,  but  the  ar* 
gument  turned  at  length  on  the  validity  of  the  return,  the 
question  being  whether  the  vicar  could  lawfully  remove  the 
clerk  under  the  circumstances  of  the  case,  without  affording 
him  an  opportunity  of  making  his  defence. 

For  the  vicar,  it  was  contended,  that,  as  he  acted  on  his 
own  view  of  the  prosecutor's  misconduct,  any  kind  of  process 
for  enabling  him  to  disprove  or  explain  it  must  be  super- 
fluous ;  that  the  law  invests  the  minister  with  the  functions 
of  accusor,  witness  and  judge,  obliging  bim  to  a  constant 
supervision  and  control  over  his  inferior  officer,  and  to  the 
exercise  of  his  power  of  removing  him  for  indecent  con- 
duct publicly  exhibited  in  the  minister's  presence.  The 
necessity  of  acting  on  his  own  impression  in  such  a  case 
was  exemplified  by  punishment  summarily  inflicted  by 
courts  of  justice  for  contempts  there  committed,  and  by 
convictions  on  the  view  by  magistrates  under  the  Highway 
Acts. 

We  believe,  however,  that  the  practice  in  the  former  of 
these  supposed  cases  is  for  the  Court  to  call  on  a  party 
charged  with  contempt,  for  his  defence,  and  give  him  the 
opportunity  of  denying  or  explaining  it  before  any  punish- 
ment is  awarded.     There  may  be  an  exception  in  the  case 
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of  acloal  druDkenness,  which  misconduct  disables  the  party 
not  only  from  governing  himself  with  propriety*  but  also 
from  entering  into  any  vindication.  To  call  on  a  drunken 
man  to  address  the  Court  would  be  useless  and  injurious  to 
himself,  while  it  prolonged  and  aggravated  the  insult  which 
his  condition  had  already  oflfered  to  it,  and  no  adequate 
security  exists  against  a  repetition  of  the  insult  but  impri- 
sonment. 

We  apprehend  also  that  a  magistrate  empowered  to  con- 
vict upon  the  view  ought  first  to  call  on  the  oflfender. 
However  rapid  the  proceeding,  there  must  be  time  for 
stating  the  charge  and  receiving  an  answer.  The  driver 
seen  riding  in  his  waggon  is  ptimk  facie  a  fit  object  of 
punishment;  but  if  he  shewed  that  he  had  been  compelled 
to  do  so  by  a  sudden  fit  of  illness,  or  by  some  accident 
which  prevented  him  from  walking,  he  would  avoid  the 
penalty. 

If  it  were  otherwise  in  these  cases,  still  we  should  think 
that  sentence  of  removal  from  a  freehold  office  ought  to  be 
preceded  by  some  mode  of  inquiry,  in  which  the  accused 
should  have  the  opportunity  of  bearing  a  part. 

In  the  argument  extreme  cases  were  supposed,  which 
might  require  an  instantaneous  proceeding.  But,  even  in 
those  cases,  the  only  thing  made  necessary  is  the  imme- 
diate removal  of  the  person  from  the  church  where  he 
creates  the  disturbance,  and  in  the  very  worst  that  can  be 
imagined,  it  is  not  difficult  to  conceive  circumstances  that 
would  prove  the  absence  of  evil  intention,  and  even  of  gross 
negligence.  If  required  to  explain  his  behaviour,  the  cul- 
prit might  have  convinced  the  vicar  that  what  appeared 
highly  incorrect,  ought  not  to  incur  severe  censure,  much 
less  expulsion  from  his  office. 

That  important  general  principle,  which  was  so  stie- 
nuously  asserted  by  Lord  Kenyan  in  Rex  v.  Gaskin  (a),  **  that 
every  man  ought  to  have  an  opportunity  of  being  heard  be- 
fore he  is  condemned,"  has  been  often  held  sound  and  never 
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1844.  ^  questioned.  It  was  acted  on  in  Doe  d.  Earl  of  Thanet  ▼• 
Gartham  {a),  in  Rex  v.  Neal(b),  in  Rex  v.  The  Viear  of  St. 
James,  Colchester  (c)»  in  the  same  year,  in  the  late  case  of 
Reg.  V.  Governors  of  Darlington  School  {d),  and  in  many 
others.  We  do  not  think  its  application  is  excluded,  be- 
cause the  charge  rests  on  the  minister's  personal  observa- 
tion! inasmuch  as  that  is  not  inconsistent  with  the  disproof 
of  criminal  motives  and  intentions,  with  the  mitigation  to 
which  other  facts  might  possibly  entitle  the  accused,  or 
with  condonation  of  the  offence.  This  principle  appears 
to  us  valuable  to  the  judge,  whom  it  tends  to  secure  against 
yielding  too  hastily  to  his  own  first  impressions,  which  we 
think  indispensable  for  the  sake  of  the  party  charged  in 
all  cases  to  the  due  execution  of  every  judicial  power. 
Another  ground  was  suggested  for  refusing  a  peremptory 
mandamus  in  the  present  case,  that  the  prosecutor  upon  his 
own  shewing  ought  to  be  removed  from  his  office.  The 
language  of  Lord  Kenyon  in  Rex  v.  Gaskin  {e)  admits  this 
principle,  and  reconciles  that  decision  to  it  there  by  some 
former  cases.  To  the  same  effect  later  authorities  may 
also  be  found,  especially  in  Rex  v  Griffiths  (/)•  But  here 
the  prosecutor,  by  pleading  that  he  was  not  summoned, 
admits  himself  to  be  guilty  of  the  conduct  imputed  for  the 
purpose  of  that  plea  only,  and  as  he  takes  issue  upon  it  in 
the  other  plea,  we  cannot  say  that  the  whole  record  proves 
such  admission.  We  must  therefore  form  our  opinion  on 
the  return,  which,  for  the  reasons  given,  we  think  cannot 
be  supported. 

Judgment  for  defendant. 

{a)  1  Bing.  357.  1843,  and  in  Exchequer  Chamber, 

(6)  Easter  Terra,  18S5.  Mich.  Vac.  1844. 

(c)  Michaelmas  Term,  1835.  («)  8  T.  R.  no. 

Id)  Decided  in  Q.  B.  Hi].  Vac.  (/)  5  B.  &  A.  731. 
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Dunn  v.  Sayles.  FHeU^, 

Febnutry  9th. 

M/INNING  Serjt.  in  Michaelmas  Term  last  obtained  Covenant. 

a  rule  to  shew  cause  why  judgment  should  not  be  arrested  ^^^^  stated 

on  the  first  breach  in  the  following  declaration :  that  by  inden- 

Covenant.     The  declaration  stated,  that  by  a  certain  defendant  of 

deed  made  heretofore,  to  wit,  on  the  13th  day  of  April,  firat  pa«^ 

J  '^       J.  D.,  son  of 

1842,  between  defendant  of  the  first  part,  one  John  Dunn,  plaintiff,  of  the 

son  of  the  plaintifi;  of  the  second  part,  and  John  Dunn  the  JJ^^j  pfamtf^ 

elder  of  the  third  part,  one  part  of  which  said  deed,  sealed  of  third  part, 

with  the  seal  of  the  defendant,  the  plaintiflf  now  brings  nwixed  that^ 

here  into  Court,  the  date  whereof  is  a  certain  day  and  year,  *»"  »<»?  should 

II  1  4.  •  1     ■        1  •     'jv  r       1^  he  assistant  to 

to  Wit,  tue  day  and  year  aforesaid,  the  plamtm,  for  the  con-  the  defendant, 

siderations  thereinafter  particularly  mentioned,  did  thereby  J  dentist,  for 

nve  vears,  anQ 
for  himself,  his  executors  and  administrators,  covenant  and  do  all  such 

agree  to  and  with  defendant,  his  executors,  administrators  f^^'antshould 
and  assigns,  in  manner  following,  that  is  to  say,  that  J.  order  to  be 
Dunn  the  younger  should  and  would,  for  and  during  the  term  ^^  waTof  his 
of  five  years  from  the  day  of  the  date  of  said  deed,  serve,  art;  that  de- 
abide  and  continue  with  defendant,  his  executors,  adminis-  the  services  to 


trators  and  assigns,  as  his  and  their  assistant  in  the  art  and  he  done  by  the 
®     '  son,  covenant- 

mystery  of  a  surgeon  dentist,  and  diligently  and  faithfully  ed  during  the 

exercise  and  employ  himself  in  and  do  exercise  and  perform  ^t^'the  son 

all  such  service,  work  and  labour  relative  to  the  said  art  should  perform 

and  mystery  as  defendant,  his  executors,  administrators  and  agreement, 

assigns  should  from  time  to  time  order,  direct  and  appoint  ^J^^\  he  de- 

,  fendant  would 

to  be  done  and  performed  in  the  way  of  his  art  and  mystery  pay  the  son  a 

of  surgeon  dentist  during  said  term  as  aforesaid:  and  also  certain  sum 

^  *  '  weekly  during 

that  he  J.  Dunn  the  younger  should  and  would  endeavour  the  term  as 

by  all  due  care  and  diligence  to  promote  the  interest  of  for^t^services 

aforesaid. 
That  the  son  entered  upon  the  service,  and  that  he  and  the  plaintiff  performed  their 
part  of  the  agreement,  and  were  ready  and  willing  to  continue  such  perlormance  during 
the  term. 

Breach :  that  defendant  refused  to  permit  the  son  to  continue  in  the  service  and  dis- 
missed him. 

Judgment  arrested  on  the  ground  that  the  breach  was  ill  assigned,  as  the  declaration 
contained  no  implied  covenant  by  the  defendant  to  retain  the  son  in  the  service  during 
the  five  years. 
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1844.         defendant,  bis  executors,  administrators  and  assigns,  and 
U'ould  faithfully  and  truly  serve  him  and  them  without  em- 
bezzling, losing  or  unlawfully  making  away  with  any  goods, 
chattels  or  effects  whatsoever  of  the  defendant,  his  executors, 
administrators  or  assigns ;  and  also  that  J.  Dunn  the  younger, 
during  the  absence  of  the  defendant,  should  well  and  faith- 
fully assist  in  the  management  of  the  said  art  and  mystery 
of  surgeon  dentist  to  the  best  of  his  ability  and  knowledge ; 
and  also  that  he  •/.  Dunn  the  younger  should   not  nor 
would  take  in,  do  or  perform,  either  on  his  own  account  or 
for  any  other  person  or  persons  whomsoever,  save  the  de- 
fendant, any  manner  of  business  relating  to  the  said  art  and 
mystery  of  surgeon  dentist,  without  the  previous  leave  and 
consent  of  the  defendant,  his  executors,  administrators  and 
assigns ;  and  further,  that  he  J.  Dunn  the  younger  should 
and  would  faithfully  and  diligently  attend  the  work  of  the 
defendant  for  nine  hours  each  day,  and  should  not  nor 
would  absent  himself  from  the  service  of  the  defendant 
without  his  leave  and  consent  on  any  pretence  whatsoever, 
save  through  sickness  or  some  other  unforeseen  accident 
whereby  he  might  be  prevented  attending  the  business  of 
the  defendant,  and  the  defendant,  for  and  in  consideration 
of  the  services  to  be  done  and  performed  by  and  on  the 
part  of  J.  Dunn  the  younger  as  aforesaid,  did,  by  the  said 
deed,  for  himself,  his  heirs,  executors  and  administrators, 
covenant,  promise  and  agree  with  J.  Dunn  the  elder,  bb 
executors  and  administrators,  that  he  the  defendant,  his 
executors,  administrators   or  assigns,  should   and  would 
during  the  term  of  five  years  (and  in  case  J.  Dunm  the 
younger  should  well  and  truly  do  and  perform  his  part  of  the 
agreement,  and  particularly  the  work  and  labour  for  nine 
hours  per  day  as  thereinbefore  stipulated,  but  not  otherwise), 
well  and  truly  pay  or  cause  to  be  paid  unto  J.  Duwi  the 
younger  the  several  weekly  sums  thereinafter  mentioned  (that 
is  to  say),  the  sum  of  355.  weekly  and  every  week  for  the  first 
year  of  the  said  term,  the  sum  of  2/.  weekly  and  every  week 
during  the  second  and  third  years  of  the  said  term,  and  the 
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sum  of  2/,  25.  weekly  and  every  week  during  the  fourth  and 
fifth  years  of  the  said  term,  for  wages  and  compensation 
for  the  services  aforesaid,  as  by  the  said  deed,  reference 
being  thereunto  had,  will  (amongst  other  things)  appear. 
That  J.  Dunn  the  younger,  before  and  at  the  time  when 
the  said  deed  was  made  as  aforesaid,  was  in  the  service  of  the 
defendant  as  an  assistant  in  his  the  defendant's  said  art  and 
mystery,  and  that  after  the  making  of  the  said  deed  as  afore- 
said, Co  wit,  on  the  13th  day  of  April,  1842,  he  J.  Dunn 
the  younger,  under  and  subject  to  the  said  deed  and  upon 
the  terms  thereof,  was  in  the  service  of  the  defendant  aa  such 
assistant  as  aforesaid,  and  commenced  his  service  as  such 
assistant,  under  and  subject  to  the  said  deed  and  upon  the 
terms  thereof,  for  the  said  term  of  five  years  in  the  said 
deed  mentioned,  and  that  J.  Dunn  the  younger  remained 
and  continued  in  the  said  service  of  the  defendant  as  such 
assistant  as  aforesaid  from  the  time  of  making  the  said 
deed  until  he  was  dismissed  and  discharged  as  hereinafter 
mentioned,  to  wit,  until  a  certain  day  after  the  making  of 
the  said  deed,  during  the  said  term  and  before  the  com* 
mencement  of  this  suit,  to  wit,  the  5th  of  October,  1842, 

Averment  of  performance  by  the  plaintiff  and  J*  Dunn 
the  younger  during  the  term  of  actual  service,  and  of  their 
readiness,  &c.  to  continue  performance  until  the  end  of  the 
stipulated  term. 

Breach :  that  the  defendant,  after  the  making  of  the  said 
deed,  during  the  said  term  of  five  years  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  day  and  year  last 
aforesaid,  wholly  refused  to  lufftr  or  permit  the  said  /. 
Dunn  the  younger  any  longer  to  remain  or  continue  in  his 
the  defendant's  service,  or  to  serve  him  as  such  assistant  as 
aforesaid,  according  to  the  deed  in  that  behalf,  or  any  longer 
to  observe,  perform  or  fulfil  the  said  deed  as  such  assistant 
as  aforesaid,  or  to  do  or  perform  his  part  of  the  said  agree- 
ment; and  then,  after  the  making  of  the  said  deed,  during 
the  said  term  of  five  years,  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  dis- 
missed and  discharged  J.  Dunn  the  younger  from  and  out 
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of  the  service  and  employ  of  the  defendant,  under  and  sub- 
ject to  the  said  deed^  and  bath  from  thence  until  the  com- 
mencement of  this  suit,  being  divers,  to  wit,  three  weeks, 
wholly  refused  to  suffer  or  permit  J.  Dunn  the  younger  to 
be  in  the  service  or  employment  of  the  defendant,  or  to  serve 
him  or  do  or  perform  his  duty  as  such  assistant  as  aforesaid, 
according  to  the  said  deed  in  that  behalf,  by  means  whereof, 
for  and  during  all  that  time,  being  divers,  to  wit,  three  weeks, 
J.  Dunn  the  younger  hath  been  and  was  prevented  from 
earning  and  coming  entitled  to,  and  hath  not  obtained  or 
received  from  the  defendant,  and  the  defendant  hath  not 
paid  or  caused  to  be  paid  to  /.  Dunn  the  younger,  any 
weekly  sum  or  sums,  or  any  money  whatsoever,  contrary  to 
the  said  deed  and  to  the  said  covenant  of  the  defendant  by 
him  in  that  behalf  made  as  aforesaid. 

The  plaintiff  having  obtained  a  verdict  with  38/.  damages, 
on  the  breach  above  assigned, 

Matining  Serjt.  obtained  a  rule  nisi  for  arresting  the 
judgment,  on  the  ground  that  the  declaration  did  not  shew 
that  there  was  any  covenant  by  the  defendant  to  continue 
Dunn  the  younger  in  the  defendant's  service,  and  that  there- 
fore the  dismissal  of  Dunn  the  younger,  which  was  the 
breach  assigned,  could  give  no  cause  of  action. 


Plati  and  Peacock  now  shewed  cause  (a).  The  declara- 
tion certainly  does  not  set  out  any  express  covenant  on  the 
part  of  the  defendant  to  continue  to  employ  Dunn  the 
younger,  but  it  discloses  an  implied  covenant  to  that  effect. 
The  plaintiff  covenants  that  his  son  shall  serve  for  five 
years,  and  the  defendant  covenants  to  pay  for  the  service 
throughout  the  term.  These  two  covenants  of  necessity 
involve  a  covenant  by  the  defendant  to  employ  for  the 
whole  term,  just  as  the  word  *'  demise"  involves  a  covenant 
for  quiet  enjoyment.  In  Pordage  v.  Cole  (b)  it  was  held 
that  if  it  be  **  agreed**  between  A.  and  B.  that  B.  shall 
pay  A.  a  sum  of  money  for  his  lands,  these  words  amount 

(a)  During  term,  Jan.  18,  before      Coleridge  and  Wightman  Js, 
Lord   Denmn  C.   J.,    Patiesm,         {b)  1  Sauod.  819. 
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lo  a  covenaDt  by  J.  to  convey  the  lands.  [Coleridge  J. 
Should  you  not  have  set  out  the  covenant  which  you  say 
is  to  be  implied  ?]  No,  for  the  covenant  is  a  conclusion  of 
law  from  the  rest  of  the  deed.  In  case  for  a  breach  of 
duty,  it  is  not  necessary  to  allege  the  duty  ;  it  is  sufficient 
if  it  can  be  collected  from  the  facts  stated  in  the  declara- 
tion :  Lancaster  Canal  Company  v.  Pamaby  (a). 
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Manning  Serjt.  and  J.  Henderson  contrd.  A  covenant 
to  employ  on  the  one  side  is  not  necessarily  to  be  inferred 
from  the  covenant  to  serve  on  the  other.  This  has  recently 
been  decided  by  this  Court  in  Williamson  v.  Taylor  {b), 
which  was  a  case  of  a  colliery  pit  bond.  In  the  case  of 
a  guarantee  for  payment  of  goods«  to  be  supplied  to  a  third 
person,  there  is  no  undertaking  to  supply  the  goods;  the 
undertaking  is  to  pay  for  the  goods«  if  they  are  supplied. 
So  in  the  present  case,  the  defendant  undertakes  to  pay  for 
the  service  if  Dunn  the  younger  is  employed,  but  he  does 
not  undertake  to  employ.  The  defendant  agrees  to  pay 
for  five  years,  if  the  service  is  so  long.  In  Pordage  v. 
Cole  {c)  the  word  "  agreed"  was  taken  to  be  the  word  of 
both  parties.  The  covenant  to  pay  if  the  service  is  ren- 
dered does  not  exclude  the  right  of  the  defendant  to  dis- 
miss. If  the  son  was  wrongfully  dismissed,  the  defendant 
is  liable ;  but  it  is  not  alleged  that  he  did  wrongfully  dismiss. 
If  the  action  had  been  brought  for  wrongfully  dismissing, 
the  defendant  would  be  entitled  to  shew  that  he  had  good 
reason  for  dismissing.  But  this  declaration  is  so  framed 
that  the  defendant  cannot  go  into  the  grounds  of  the  dis- 
missal. It  would  therefore  be  a  great  hardship  to  hold 
that  the  declaration  contains  an  implied  covenant  to  employ, 
when  the  defendant  has  no  opportunity  of  justifying  the 
dismissal.  If  the  declaration  had  alleged  the  covenant  to 
employ,  the  defendant  might  have  traversed  it  and  raised 
the  question.     [^Patieson  J.  referred  to  Sampson  v.  EaS" 


(a)  1 1  A.  &  £.  243 ;  5.  C.  S  P.  &  D.  173.  (c)  1  Saund.  319. 

(6)  Ante^  398. 
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terbyia).']  There  the  coveauit  on  the  part  of  the  defend- 
ant was  implied,  not  from  any  alleged  correlative  covenant 
on  the  other  side,  but  from  his  own  covenant.  An  inden- 
ture of  lease  recited  an  agreement  to  pull  down  an  old  mill 
and  to  build  a  new  one,  and  then  contained  a  covenant  by 
the  lessee  to  repair  the  new  mill  and  to  leave  it  in  repair; 
and  from  this,  the  lessee's  own  covenant,  the  Court  implied 
a  covenant  by  him  to  build  the  new  mill. 

Cur.  adv.  vult. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court,  and  said  that  the  reasons  given  for  the  judgment  of 
the  Court  in  Atpin  v.  Austin{b)  applied  to  the  present  case, 
and  that  the  judgment  therefore  must  be  arrested  • 

Rule  absolute. 


(a)  9  B.  &  C.  505;  8.  C.  4  M.  &  R.  423. 


(6)  Anit,  515. 


Saturday,  PiTCHER  V.  KiNG,  Esq. 

February  XOth. 

A  count  in  C/ASE  agaiust  the  sheriff  of  Sussex.  The  third  count 
sbedflfaiic^ing  Stated  that  the  plaintiff,  on  the  9th  June,  1836,  had  reco- 
?^l^jf  ^l!i"'  vered  against  Humphry  Bean  a  judgment  for  a  debt  of  36/. 
T$.  Id.  and  9^  5s,  damages  and  costs,  in  the  Queen's 
Bench;  that  the  plainlff,  on  July  11th,  obtained  a  writ  of 
fieri  -facias,  directed  to  the  sheriff,  indorsed  to  levy  23/. 


tiff  had  reco* 
vered  a  judg- 
ment against 
H.B.;  that 
there  were 


goods  and 

chattels  of  H.  B.  in  the  sheriff's  bailiwick  of  which  he  might  have  levied,  but  that  he 
had  not  the  monies  ready,  &c.,  bat  falsely  returned  that  he  had  seized  the  goods  of  H. 
B.,  which  remained  with  him  unsold  for  want  of  buyers :  Held  good  on  general  de- 
murrer, as  a  complaint  that  the  sheriff  might  have  levied  and  neglected  to  do  so. 

Plea  to  this  count,  that  the  defendant,  as  shenff,  took  certain  specified  goods  of  H. 
B.,  and  also  certain  other  goods  of  K.  fi.,  and  held  them  until  the  plaintiff  directed 
him  to  withdraw  from  the  possession  of  all  the  goods  so  named,  except  the  specified 
goods;  that  he  then  withdrew  from  the  possession  of  all  the  goods  so  levied  except  the 
specified  goods;  and  that  the  specified  goods  did  remain  unsold  in  his  possession  for 
want  of  buyers:  Held  bad  on  demurrer,  as  not  answering  the  whole  complaint,  for  want 
of  shewing  that  H,  B,  had  not  still  other  goods  within  the  bailiwick  of  which  the  monies 
might  have  been  levied. 
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I7s.,  and  1/.  for  the  writ  and  warrant;  that  there  were 
goods  and  chattels  on  which  the  sheriff  might  have  levied; 
yet  the  said  defendant,  so  then  being  such  sheriff  as  afore- 
said, not  regarding  his  duty  as  such  sheriff,  but  contriving 
to  injure  the  plaintiff,  &c.,  had  not  the  monies  before  the 
king  at  Westminster,  according  to  the  exigency  of  the  writ, 
nor  hath  paid  the  same  to  the  defendant,  and  would  not 
levy  the  monies,  but  falsely  returned  that  he  had  seized  and 
taken  the  goods  and  chattels  of  the  said  H,  Bean,  the  value 
of  which  was  to  him  unknown,  which  goods  and  chattels 
remained  wilh  him  unsold  for  want  of  buyers.  Damages 
50/.  Piea  to  this  count,  that  after  the  delivery  of  the  said 
writ  of  fieri  facias  to  him  the  defendant  as  in  that  count  is 
mentioned,  and  before  making  the  said  return  upon  the 
said  writ  of  fieri  facias  as  in  that  count  is  also  mentioned, 
to  wit,  on  the  11th  of  July,  1836,  the  defendant,  so  being 
such  sheriff  as  in  that  count  is  mentioned,  did  seize  and 
take  in  execution,  under  the  said  writ  of  fieri  facias  in 
the  said  last  count  mentioned,  one  bed,  one  bolster,  two 
pillows,  and  one  table,  of  the  goods  and  chattels  of  the 
said  H.  Bean,  besides  other  goods  and  chattels  of  the 
said  H.  Bean,  and  which  said  bed,  bolster,  pillows,  and 
table,  and  which  said  other  goods  and  chattels  of  the  said 
H.  Bean  were,  at  the  time  of  the  seizing  and  taking  the 
same  as  aforesaid,  found  within  his  the  defendant's  baili- 
wick; and  that  the  defendant,  as  such  sheriff  as  aforesaid, 
then  took  and  had,  held  and  retained  possession  of  the 
same  in  execution  under  the  said  writ  of  fieri  facias  in  the 
same  last  count  mentioned,  from  the  time  of  the  seizing 
and  taking  the  same  in  execution  as  aforesaid  thenceforth 
continually  until  afterwards,  and  before  the  making  of  the 
said  return  upon  the  said  writ  of  fieri  facias  in  the  said  last 
count  mentioned,  to  wit,  until  and  upon  the  said  20th  of 
July,  1836,  when  the  defendant  withdrew,  as  hereinbefore 
mentioned,  from  the  possession  of  all  of  the  said  goods  and 
chattels  of  the  said  H.  Bean,  so  seized  and  taken  by  him 
the  defendant  in  execution  as  aforesaid,  except  the  said 
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1844.  bolster  bed,  pillows  and  table.  And  the  defendant  fur- 
ther sajSy  that  afterwards  and  before  the  making  of  the 
said  return  upon  the  said  writ  of  fieri  facias  as  in  the  said 
count  mentioned,  and  whilst  the  defendant,  so  being  such 
sheriff  as  aforesaid,  held  and  retained  possession  of  the 
said  bed,  bolbter,  pillows  and  table,  and  of  the  said  other 
goods  and  chattels  of  the  said  //.  Bean  so  seized  and  taken 
by  him  the  defendant  in  execution  under  the  said  writ  of 
fieri  facias  as  aforesaid,  to  wit.  on  the  said  £Otb  of  July, 
1836,  the  plaintiff  commanded  and  directed  the  defendant 
to  withdraw  from  the  possession  of  all  of  the  goods  and 
chattels  of  the  said  H.  Bean  so  as  aforesaid  seized  and 
taken  by  him  the  defendant  in  execution  under  the  said 
writ  of  fieri  facias  in  that  count  mentioned,  save  and  ex- 
cept the  said  bed,  bolster,  pillows  and  table ;  whereupon  be 
the  defendant  did  then,  to  wit,  upon  the  day  and  year  last 
aforesaid,  immediately,  in  obedience  to  the  said  command 
and  in  pursuance  of  the  said  direction  of  the  plaintiff,  with- 
draw from  possession  of  all  the  said  goods  and  chattels  of 
the  said  if.  Bean  so  as  aforesaid  seized  and  taken  by  him 
the  defendant  in  execution  under  the  said  writ  of  fieri 
facias  in  the  said  last  count  mentioned,  save  and  except 
the  said  bed,  bolster,  pillows  and  table;  and  because  the 
defendant,  so  being  such  sheriff  as  aforesaid,  was  alvi*ays, 
from  the  time  when  he  withdrew  from  possession  as  afore- 
said, to  wit,  on  the  day  and  year  last  aforesaid,  until,  at, 
and  after  the  time  of  making  the  said  return  upon  the  said 
writ  of  fieri  facias  in  the  said  last  count  mentioned,  to  wit, 
until,  at,  and  after  the  said  17th  day  of  October,  1836,  in 
the  said  count  mentioned,  unable  to  find  and  procure  any 
buyers  thereof,  the  said  bed,  bolster,  pillows  and  table  re- 
mained and  continued  all  that  time  in  the  possession  of 
the  defendant  as  such  sheriff  as  aforesaid  in  execution 
under  the  said  writ  of  fieri  facias  in  the  last  count  men- 
tioned. And  the  defendant  avers,  that  at  the  time  of  the 
making  of  the  said  return  upon  the  said  writ  of  fieri  facias 
by  the  defendant  as  in  the  last  count  mentioned,  to  wit. 
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upon  the  day  and  year  last  aforesaid,  the  said  bed,  bolster, 
pillows  and  table,  being  of  a  value  unknown  to  the  de- 
fendant, remained  and  were  in  possession  of  the  defendant 
as  such  sheriff  as  aforesaid  in  execution  under  the  said 
writ  of  fieri  facias  in  the  last  count  mentioned,  for  want  of 
buyers.  Wherefore  he  the  defendant,  so  being  such  sheriff 
as  aforesaid,  at  the  said  time  in  the  said  last  count  men- 
tioned, to  wit,  on  the  17th  Octob^,  1836,  did  make  the 
said  return  upon  the  said  writ  of  fieri  facias  in  the  said 
last  count  mentioned,  as  he  lawfully  might  for  the  cause 
aforesaid.    Verification. 

To  this  plea  the  plaintiff  new  assigned,  that  he  pro- 
ceeded against  the  defendant,  not  because  he  did  not  levy 
the  monies  in  question  of  the  goods  and  chattels  from  the 
possession  of  which  he,  the  plaintiff,  withdrew,  but  both 
because  he,  the  defendant,  did  not  levy  the  monies  of  the 
said  bed,  bolster,  pillows  and  table;  and  also  because  there 
were  other  goods  and  chattels  of  /f .  Bean^  other  than  those 
in  the  plea  alleged  to  have  been  levied  and  taken  in  execu- 
tion within  his  bailiwick,  of  which  he  the  defendant  might 
have  levied  the  said  monies. 

General  demurrer  to  the  new  assignment.  The  principal 
points  stated  for  the  defendants  were:—  1.  That  the  new  as- 
signmentendeavours  toextendand  enlarge  instead  of  explain- 
ing the  count,  and  endeavours  to  make  that  count  apply  to 
other  goods  of  //.  Bean  than  those  comprehended  in  it.  £. 
That  if  there  were  any  such  goods,  they  could  not  be  seized 
without  anew  fieri  facias,  which  the  new  assignment  does  not 
and  could  not  allege.  3.  That  all  the  matter  of  the  new  as- 
signment is  or  ought  to  be  comprised  in  the  last  count, 
and  that  the  same  is  fully  confessed  and  avoided  in  the  last 
plea  of  the  defendant.  4.  That  the  last  count  of  the  de- 
claration is  bad  in  not  shewing  how  or  in  what  respect  the 
return  is  false,  or  that  it  is  false  at  all ;  and  that  the  sheriff 
did  not  seize  and  take  all  the  goods  of  H.  Bean,  or  that  the 
value  thereof  was  known  to  him,  or  that  the  goods  did  not 
remain  in  bis  hands  for  want  of  buyers,  or  that  he  sold 

VOL.  1. — D.M.  Q  Q 
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1844.  iheui  or  could  have  aold  them  before  ihe  return,  or  before 
the  commenceuieDt  of  the  suit;  or  whether  die  defeodant 
v^""      did  or  did  uot  seize  all  the  goods,  or  that  he  had  levied 

^"'^'  the  debt  and  damages,  or  that  a  reasonable  time  for  selling 
or  levying  bad  elapsed  before  the  return  or  commencement 
of  the  suit,  &c.    Joinder  in  demurrer. 

Peacock{a),  in  support  of  the  demurrer,  objected  to  the 
sufficiency  both  of  the  new  assignment  and  declaration. 

Crompton  contrd.  The  plea  is  bad.  The  action  is  for 
the  sheriff's  falsely  returning  that  he  had  seized  the  goods  of 
Bean,  which  remained  with  him  unsold  for  want  of  buyers. 
To  this  the  plea  answers,  that  the  defendant  seized  and 
took  certain  specified  goods  and  chattels,  besides  other 
goods  and  chattels  not  specified,  of  Bean;  that  the  plain* 
tiff  directed  him  to  withdraw  from  the  possession  of  all  the 
unspecified  chattels;  that  he  did  withdraw  accordingly; 
and  that  the  remaining  or  specified  goods  and  chattels  did 
remain  with  him  unsold  for  want  af  buyers.  This  is  an 
incomplete  answer.  It  is  consistent  with  all  the  facts 
alleged  in  this  plea,  that  there  may  have  been  yet  other 
goods  of  BeaHf  seized  by  the  plaintiff,  besides  those  from 
which  the  possession  of  which  he  withdrew,  and  the  bed 
and  other  specified  articles,  and  that  out  of  those  he  might 
have  levied  the  monies.  The  fallacy  lies  in  assuming  that 
it  is  a  sufficient  answer  to  the  complaint,  to  shew  that  there 
were  some  goods  which  plaintiff  himself  desired  defendant 
not  to  seize.  Haydon  v.  Tiiomjwmijb)^  WhetUr  v.  &- 
»Jor(c). 

Peacock  in  reply.  The  plaintiff  himself  has  commanded 
the  sheriff  to  give  up  a  portion  of  the  goods  and  chattels. 

(a)  This  case  was  argued  on  (6)  1  A.  &£.  SIO;   &  C.  3  N. 

January  S3rd,  before  Lord  Denman  &  M.  319. 

C.  J.    Patteton,    Coleridge    and  (r)  7  M.  &  W.  562. 
Wightman  Js. 
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The  plea  states  in  effect  that  the  sheriff  gave  them  up  ac- 
cordingly, and  that  the  consequence  was  that  he  was  not 
able  lo  levy  the  monies  of  the  remainder.  [Patteson  J. 
The  question  seems  to  be^  on  which  party  does  the  onus 
lie  of  shewing  that  the  goods  from  which  the  defendant 
withdrew,  and  those  which  he  was  unable  to  sell,  exhausted 
the  whole  stock  on  which  the  levy  could  be  made.]  (The 
argument  as  to  the  validity  of  the  plaintiff's  pleadings  is 
omitted.) 

Cur.  adv.  vult. 

Lord  Dbnman  C.J.  now  delivered  the  judgment  of  the 
Court. — His  Lordship  read  the  count  and  plea.  A  new  ' 
assignment  was  pleaded,  averring  that  plaintiff  did  not  pro- 
ceed for  defendant  not  levying  on  the  goods  from  which 
he  so  withdrew,  but  because  he  did  not  levy  the  debt  of 
the  goods  so  seized,  and  other  goods  the  property  of  the 
debtor,  which  defendant  might  have  seized.  To  this  there 
was  a  demurrer,  on  which  considerable  discussion  took 
place.  But  plaintiff  also  objected  to  the  validity  of  the 
plea ;  and  we  are  of  opinion  that  the  objection  must  pre- 
vail. The  declaration  is  somewhat  confused,  and  appears 
to  involve  several  grievances;  we  hold  it  good,  as  a  com- 
plaint that  the  sheriff  might  have  levied,  and  neglected  to 
do  so. 

The  answer  given  by  this  plea  is,  that  plaintiff  himself 
directed  defendant  to  withdraw  from  the  possession  of  cer- 
tain goods  of  the  debtor  which  he  had  seized,  and  that 
certain  other  goods  of  the  debtor,  which  he  also  seized,  re- 
mained in  his  hands  unsold  for  want  of  buyers.  And  both 
these  propositions  may  be  true,  and  the  declaration  also. 

There  may  have  been  goods  of  the  debtor  of  which  the 
debt  ought  to  have  been  made,  notwithstanding  this  ac- 
count of  those  which  actually  came  to  the  sheriff's  hands. 
To  render  these  two  propositions  available  as  a  defence,  it 
was  obviously  incumbent  on  defendant  to  shew  that  they 
accounted  for  all  the  debtor's  goods  within  the  bailiwick,  or 

QQ  « 
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1844.         that  the  goods  seized  were  suflScient  to  satisfy  the  execU'" 

tion ;  for  his  duty  was  to  possess  himself  of  all  or  so  many 

as  were  sufficient.     Our  judgment  must  therefore  be  for 

plaintiff(a). 

Judgment  for  plaintiff. 

(a)  See  the  report  of  the  judg-      eher  v.  King,  9  Ad.  &  £.  S88; 
ment  in  a  former  action^  arising      &  C.  1  P.  &  D.  297. 
out  of  the  same  proceed ingB,  Pit- 


The  Queen  v.  The  Justices  of  West  Riding  of 
Yorkshire. 
g^i"^^*  Crich  v.  Sheffield. 

Feb.  10th. 

SembU,  that  Jfj  ^hig  case  a  peremptory  mandamus  (a)  had  issued  to  the 
under  1  WtlL    .       .  .  i    /  i  ,       ^ 

4,  c.  21,  the     justices  to  erase^  or  cause  to  be  erased^  from  the  records  of 

^^^wer^o'ord  r  ^^^  quarter   sessions,  an  entry  of  an    appeal  against  an 

the  costs  of      order  of  removal^  on   the   25th   October,    1841,    {Ciich 

tion^io^  ^a ^rit  app^llants,   Sheffield  respondents,)  and  the  order  of  the 

of  mandamus  court  confirming  it;  and  to  enter  an  appeal  as  of  Mid- 
toerasean  .  ,^.^    ^  ^  .  .i         . 

entry  of  quar-  summer  sessions,  1842,  to  enter  continuances,  and  bear  it 

ter  sessions,  ^^  jj,g  ^^y^^  sessions, 
enter  conti- 
nuances, and        The  appeal  was  accordingly  entered  and  heard,  and  the 

pea[  an<r^f     ^^^^^  of  removal  quashed  on  the  merits, 
the  writs,  to  In  Michaelmas  Term,  1843,  Whitehurst  obtained  a  rule 

parfrfi  officers^  "^^^  against  the  churchwardens  and  overseers  of  Sheffield, 
of  the  respon-  fg^  tjjg  costs  occasioned  by  the  applications  for  the  original 
dent  parish,  ,  •        r  i  t^  <•  t  • 

where  the  jus-  and  peremptory  writs  of  mandamus,  the  costs  of  the  writs, 

ticw  have         ^^^  ^f  j|jg  present  application,  against  which 

to  the  writ, 

£?su"  Pashley  shewed  cause  in  Hilary  Term,  1844(A).      In 

C^half  o  "the  ("^  ^^  ^'  ^'  •^"*'*^^  ^  ^<^'  (^)  ^°  January  31,  before  Lord 

respondents.      Riding,  5  Q.  B.  1 ;  S.  C.  3  G.  &      Penman  C.  J.,  PattesonyCoUridge, 

and  on  which    D.  170.  and  Wightman  Js. 

a  peremptory 

mandamus  has  beeo  awarded,  issued,  and  obeyed. 

But  the  Court  refused  to  make  such  an  order  in  a  case  where  the  original  entry  had 
been  made  in  pursuance  of  an  established  although  improper  practice  of  the  quarter 
sessions. 


t844. 


The  Queen 

V. 

Jostices  of 
West  Riding 
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this  case  the  parish  officers  of  the  appellant  parish  applied 
at  the  Midsummer  Quarter  Sessions,  184£,  to  erase  the 
entry  of  the  confirmation  of  the  order.  This,  according  to 
the  opinion  expressed  by  the  judges  of  this  Court,  the  jus- 
tices could  not  do  without  the  direction  of  the  Court ;  they  of  Yorksbire. 
have  no  power  over  the  record  without  such  authorisation;  Crich 
Lamb.  Eiren.  b.  i,  c.  13,  p.  64 ;  Co.  Liti.  260,  a. ;  Rex  v.  Sheffield. 
CarUle{a).  If  their  application  had  been  to  enter  and 
respite  the  appeal,  the  case  might  be  different ;  as  it  was, 
the  justices  only  acted  in  accordance  with  a  long-established 
practice ;  and  though  the  general  rule  in  such  cases  is  to 
give  costs,  Reg.  v.  The  Mayor,  S^c.  of  Newbury  {b),  the 
discretion  of  the  court  will  be  differently  exercised  in  a  case 
of  doubt ;  Rex  v.  The  Commissioners  of  the  Thames  and  Isis 
Navigation  {c). 

But  secondly,  the  Court  has  no  power  to  award  part  of 
these  costs,  namely,  the  costs  of  the  writs,  under  stat. 
1  WilL  4,  c.  21,  s.  6,  which  is  the  only  foundation  of  their 
authority.  That  section  provides  that  the  costs  of  the 
writ  shall  be  in  the  discretion  of  the  court  only  *'  if  the 
same  shall  be  issued  and  obeyed."  Here  the  writ  was 
issued,  but  not  obeyed,  a  return  was  made,  and  a  peremp- 
tory mandamus  awarded;  Reg.  v.  Fall{d).  Again,  the 
parish  officers  of  Sheffield  are  not  parties  to  the  record,  but 
the  justices;  and  the  only  case  in  which  a  party  who  is 
neither  prosecutor  nor  defendant  is  liable  for  the  costs  of 
the  writ,  is  under  section  4,  where  others  than  the  nominal 
parties  are  directed  by  the  Court  to  shew  cause. 


Whitehurst  contri.  Under  section  6,  the  Court  is  autho- 
rised to  order  and  direct  by  whom  aud  to  whom  the  costs 
of  the  writs  shall  be  paid ;  words  clearly  large  enough  to 
enable  the  Court  to  direct  them  to  be  paid  by  the  parties 
really  interested,  although  not  nominally  parties ;  and  there 


(a)  2  B.  &  Ad.  971. 
(6)  1  Q.  B.  751,  765;  S.  C.  1 
G.  &  D.  388. 


(c)  5  A.  &  £.  804,  816. 
(rf)  1  Q.  B.  636 ;  S.  C.  1  G.  & 
D.  117. 
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can  be  no  question  that  the  writ  has  been  "  issued   and 
obeyed,**  where  a  peremptory  writ  has  been  rendered  neces- 
sary by  the  intervention  of  a  return,  as  much  as  if  obeyed 
West 'r?d?no  ^"  ^^^  ^"'  instance ;  and  such  was  the  course  taken  in  Beg. 
of  Yorkshire,  v.  St.  Saviour\  Soutkwark(a).     Here  the  return  was  really 
Crich        defended  on  behalf  of  the  respondents. 
Sheffield.  Ciir,  adv*  undt* 


1844. 


The  Queen 

V. 


Lord  Dbnman  C.  J.  now  delivered  the  judgment  of  the  ' 
Court— The  words  of  the  statute  1  Will  4,  c.  fiO,  s.  6, 
are  very  large,  and  may  be  sufficient  to  bring  the  parish 
officers  of  Sheffield  within  reach  of  this  application*  But 
the  entry  in  this  case  was  made  by  the  justices  in  pur* 
suance  of  an  established,  although  improper,  practice  of 
the  sessions ;  we  think,  therefore,  that  the  parish  officers 
of  Sheffield  ought  not  to  be  made  to  pay  the  costs  of  pro- 
ceedings occasioned  by  the  conduct  of  the  justices  acting 
under  known  rules.  The  rule  must  be  discharged,  but 
without  costs. 

Rule  discharged  without  costs* 

(a)  7  A.  &  £.  925 ;  S.  C.  S  N.  &  P.  1S6,  354. 


Saturday, 
Feb,  Wth. 


Young  r.  Hichens. 

Trespass.  The  declaration  charged  that  the  defend- 
ant seized,  took  and  disturbed  a  certain  6shing  scan  and  net 
of  the  plaintiff,  which  the  plaintiff  had  then  thrown  and 


Plaintiff  and 
defendant 
•  were  owners 
of  boats  em- 

fishery.  Plain-  ^^^^  ^^^^  ^^^  ^^^  ^^^  ^^K  ^^^^  l>J  ^"^  within  which  sean  and 

tiff  *8  boat        net  the  plaintiff  had  then  taken  and  inclosed  and  then  held 

cast  a  fishing     ,  '^ ,        . 

6ean  round  a     inclosed  in  his  own  possession  in  the  sea  a  large  number 

mackerel  with  ^^  ^^^»  ^^  ^'^*  2,000,000  mackerel  of  great  value,  to  wit,  of 

the  exception    the  value    of  2000/.,   and  the  defendant,  with  force  and 
of  a  compara- 
tively small  opening  which  the  sean  did  not  quite  fill  up,  but  through  which*  in  the  ^ 
opinion  of  witnesses,  the  fish  could  not  escape.      Defendant's  boat  then  came  in 
through  the  opening,  and  took  the  mackerel.     Heid^ihtit  the  plaintiff  could  not  maintain 
trespass  for  taking  his  fi»li,  his  posbession  not  having  been  complete.  ^ 
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arms,  Sec.  then  cast  and  threw  a  certain  other  fishing  sean 
and  net  within  and  upon  the  said  sean  and  net  of  the  plain- 
tiff,  and  then  and  for  a  long  time,  to  wit,  for  twenty  days, 
in  a  forcible  manner  and  with  strong  hand  hindered  and 
prevented  the  plaintiff  from  dipping  and  taking  the  said  fish 
so  taken  and  inclosed  by  him  out  of  his  said  sean  and  net 
as  he  the  plaintiff  would  and  might  otherwise  have  done. 
And  the  defendant,  with  force  and  arms,  &c  then  drove, 
chased  and  hurried  divers,  to  wit,  1,000,000  of  the  said  fish, 
then  being  the  fish  of  the  plaintiff,  of  great  value,  to  wit,  of 
the  value  of  2000/.,  by  means  of  which  said  several  premises 
the  defendant  hindered  and  prevented  the  plaintiff  from 
dipping  and  taking  the  said  fish  so  taken  and  inclosed  by 
the  plaintiff  in  his  said  sean  and  net  therefrom  and  there- 
out for  a  long  time,  to  wit,  for  twenty  days,  and  thereby 
divers,  to  wit,  one-fourth  part,  of  great  value,  to  wit,  of  the 
value  of  500/.,  during  that  time  died,  and  divers  others,  to 
wit,  two-fourth  parts  of  them,  of  great  value,  to  wit,  of  the 
value  of  1000/.,  escaped  from  and  out  of  the  said  sean  and 
net  of  the  plaintiff  and  were  wholly  lost  to  the  plaintiff,  and 
divers  others,  to  wit,  one-fourth  part  of  them,  of  great  value, 
to  wit,  of  the  value  of  600/.,  were  thereby  greatly  damaged 
and  injured,  and  the  plaintiff  by  means  of  the  premises  lost 
divers  great  gains  and  profits,  to  wit,  to  the  amount  of 
2000/.,  which  he  might  and  otherwise  would  have  made 
from  and  of  the  said  fish.  And  also  thereby  during  that 
time  the  said  sean  and  net  of  the  plaintiff  was  by  the  waves 
and  action  of  the  sea  greatly  injured  and  damaged,  to  wit, 
to  the  amount  of  200/.,  and  thereby  also  the  plaintiff  was 
put  to  great  expence  of  his  monies,  to  wit,  200/.  in  the 
necessary  employment  of  divers,  to  wit,  fifty  men,  for  the 
purpose  of  watching,  protecting  and  saving  the  said  fish 
whilst  he  the  plaintiff  was  so  hindered  and  prevented  by  the 
defendant  from  dipping  and  taking  the  same  out  of  the  said 
sean  and  net  of  the  plaintiff  as  aforesaid.  Second  count, 
for  that  the  defendant,  with  force  and  arms,  8ic.  seized  and 
took  divers  goods,  chattels  and  fish,  to  wit,  2,000,000  of 
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mackerel  of  the  plaintiff^  of  great  value,  to  wit,  of  the  value 
of  2000/.,  and  then  converted  and  disposed  of  the  same  to 
his  own  use,  and  other  wrongs  to  the  plaintiff  then  did, 
against  the  peace  of  our  Lady  the  Queen. 

Pleas:  1.  Not  guilty.  2.  As  to  so  much  of  the  first 
count  of  the  declaration  as  charges  the  defendant  with  bin* 
dering  and  preventing  the  plaintiff  from  dipping  and  taking 
the  said  fish,  so  alleged  to  have  been  iuclosed  in  his  own 
possession  and  taken  and  inclosed  by  him  as  in  the  first 
count  mentioned,  out  of  his  said  scan  and  net,  and  with 
driving,  chasing  and  hurrying  the  said  fish  in  the  said  first 
count  mentioned,  that  the  said  fish  were  not  the  fish  of  the 
plaintiff,- nor  was  the  plaintiff  possessed  of  the  same,  modo 
et  form^.  Issue  tendered,  drd  plea  to  the  second  count, 
that  the  goods,  chattels  and  fish  therein  mentioned  were  not 
the  plaintiff's.  The  4th  and  5th  plea,  as  to  so  much  of 
the  first  count  as  related  to  the  disturbing  the  fishing  sean 
and  net  of  the  plaintiff,  and  throwing  another  fishing  net  on 
it,  and  hindering  and  preventing  the  plaintiff  from  taking 
th^  fish,  set  up  certain  special  defences  under  the  provisions 
of  two  acts  of  parliament,  16  Geo,  3  and  4  Vict.,  *'  For  the 
Encouragement  and  Improvement  of  the  Pilchard  Fishery 
carried  on  within  the  Bay  of  St.  Ives,  in  the  County  of 
Cornwall,^'  alleging  certain  breaches  of  the  provisions  of 
those  acts  by  the  plaintiff,  which  justified  the  trespasses 
complained  of.     Issue  joined. 

The  plaintiff  in  this  action  represented,  by  agreement 
between  the  parties,  a  fishing  company  entitled  The  Victoria 
Company  :  the  defendant  another  entitled  The  Hichens 
Company* 

At  the  trial  before  Atcherley  Serjt.  at  the  Bodmin  Spring 
Assizes,  1843,  the  following  facts  were  in  evidence: — On 
the  day  in  question  a  very  large  shoal  of  mackerel  came  into 
the  bay  of  St.  Ives.  The  plaintiff's  boat,  the  Wesley,  put 
out,  and  shot  her  sean,  not  conducting  herself  at  that  time, 
as  the  defendant  alleged,  according  to  the  regulations  of  the 
fishery.     The  sean,  nearly  140  fathoms  long,  was  drawn  in 
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a  semicircle  completely  round  the  shoaU  with  the  exception 
of  a  space  of  seven  fathoms  according  to  the  plaintiff's  wit- 
nesses, ten  fathoms  according  to  the  defendant's,  which  was 
not  filled  up  by  it.  In  this  opening,  according  to  the 
plaintiff's  witnesses,  the  fishermen  in  the  plaintiff 's  boat 
were  splashing  with  their  oars  and  disturbing  the  water  in 
such  a  manner  that,  as  they  affirmed,  the  mackerel  within 
would  have  been  effectually  prevented  from  escaping.  At 
this  conjuncture,  before  the  plaintiff  could  draw  his  net 
closer,  the  Ellen,  the  defendant's  boat,  rowed  in  through 
the  opening  tlms  made,  shot  her  sean,  inclosed  the  fish,  and 
captured  the  whole  of  them.  It  was  argued  for  the  defend- 
ant at  the  trial  that,  in  the  first  place,  this  did  not  constitute 
such  a  possession  by  the  plaintiff  as  would  entitle  him  to 
maintain  trespass,  and  there  was,  therefore,  no  case  to  go 
to  the  jury ;  in  the  next  place,  that  if  it  did,  and  the  plaintiff 
wae  possessed  of  the  fish  within  the  meaning  of  the  2nd 
and  3rd  issues,  the  defendant  could  justify  his  interposition 
in^consequence  of  the  plaintiff's  violation  of  the  statutes. 
The  learned  serjeant  left  six  questions  to  the  jury ;  one  was, 
whether  the  fish  were  the  fish  of  the  plaintiff  and  in  his 
possession,  when  the  defendant  took  them  ;  the  jury  found 
that  they  were.  The  other  five  related  to  the  conduct  of 
the  plaintiff  and  defendant  with  reference  to  the  regulations 
of  the  statutes.  The  learned  serjeant  also  directed  the  jury 
to  find  what  amount  of  damage  was  done  to  the  plaintiff's 
boat  and  net,  which  the  jury  estimated  at  1/.  On  the 
answer  returned  to  these  questions  the  learned  serjeant 
directed  the  verdict  to  be  entered  for  the  plaintiff  on  all  the 
issues  ;  damages,  56g/.  (the  value  of  the  fish  caught  and  1/. 
for  the  damage  done),  with  leave  for  the  defendant  to  move 
to  have  the  verdict  entered  for  him  on  the  2nd  and  3rd  issues, 
if  the  Court  should  be  of  opinion  the  fish  were  not  in  the 
plaintiff's  possession;  on  the  4th  and  5th,  if  the  Court 
should  be  of  opinion  that  they  were,  but  that  the  two  last 
pleas  afforded  a  justification ;  and  to  reduce  the  damages 
on  the  first  issue,  ^'  not  guilty,"  to  1/.  in  either  event. 
A  rule  nisi  having  been  accordingly  obtained, 
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Cockbum  aad  M.  Smith  now  shewed  cause.  The  first 
question  is,  whether  or  not  the  plaintiff  was  possessed  of 
the  fish  when  the  alleged  trespass  took  place.  That  was.a 
question  of  fact»  to  be  determined  by  the  jury.  I'he  sean 
was  ready  to  be  closed  when  the  defendant's  boat  came  up. 
Whether  or  not  it  was  so  far  closed  that  the  fish  were 
virtually  in  the  possession  of  the  plaintiff,  so  that  this  action 
would  lie,  is  a  question  so  entirely  of  circumstances  that  no 
judicial  rule  can  be  laid  down  respecting  it.  It  is  impos* 
sible  to  say  what  amounts  to  the  capture  of  a  wild  animal  or 
animals  by  any  general  principle  to  be  established  beforehand. 

There  is,  however*  no  general  rule  of  law,  from  which  it 
follows  that  this  was  not  a  complete  capture.  The  prin- 
ciple of  the  civil  law  is  thus  laid  down  in  2  Jusiin.  Inst, 
lib.  2,  tit.  1,  s.  12,  ''  de  occupatione  ferarum."  "  Fer» 
igitur  bestiae,  et  volucres,  et  pisces,  et  omnia  animalia,  quse 
roari.  coeli,  et  terra  nascuntur,  simul  atque  ab  aliquo  capta 

fuerint,  jure  gentium  stadm  illius  esse  incipiunt 

Quicquid  autem  eorum  ceperis,  eo  usque  tuum  esse  intelli«- 
gitur,  donee  tu&  cmtodid  eoercetur.  Cum  vero  tuam  evaserit 
custodiam,  et  in  libertatem  naturalem  sese  receperit,  tuum 
esse  desinit,  et  rursus  occupantis  fit."  So  Digest,  lib.  40, 
tit  1,  s.  12.  Bracton,  lib.  2,  c.  1.  *' Occu patio,"  there- 
fore, for  this  purpose,  seems  to  be  synonymous  with  **  cus- 
todia."  He  who  has  brought  the  animal  into  his '' custody" 
so  that  he  cannot  escape,  has  completed  his  ''  occupatio.'' 
And  by  the  law  of  Scotland,  "  the  right  to  wild  beasts  or  to 
fowls  and  fishes  is  acquired  by  occupancy,  unless  they  have 
been  previously  deprived  of  their  natural  liberty,  as  by  in- 
closing deer  in  a  park,  fishes  in  a  pond,  or  birds  in  an 
aviary ;  but  when,  by  any  accident,  they  have  regained  their 
natural  liberty,  and  the  former  proprietor  has  given  over  his 
pursuit  of  them,  the  right  to  them  may,  as  before,  be  ac- 
quired by  occupancy:"  BelFs  Dictionary  of  the  Law  of 
Scotland,  vol.  ii.  103.  **  It  is  the  first  seizure  that  intro- 
duce th  property,  and  not  the  first  attempt  and  prosecution, 
as  he  ^^ho  pursueth  or  woundeth  a  wild  beast  or  fowl  or 
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fish  18  not  thereby  proprietor,  unless  he  bad  brought  it        i844. 
within  his  power,  as  if  he  had  killed  it  or  wounded  it  to 
death,  or  otherwise  given  the  effectual  cause  whereby  it 
cannot  use  its  native  freedom ;  as  at  the  whale  fishery  at 
Greenland,  he  that  woundeth  a  whale  so  that  she  cannot 
keep  the  sea  for  the  smart  of  her  wound,  and  so  must  needs 
come  to  land,  is  proprietor,  and  not  he  that  first  lays  hand 
on  her  at  land.  Though  the  falling  in  upon  another's  game 
when  he  alone  is  in  prosecution,  may  be  uncivility  or  injury, 
yet  it  hindereth  not  the  constitution  of  property,  though  it 
be  a  just  ground  to  annul  the  right  qfthejint  postessor,  and 
make  him  restore  to  the  first  prosecutor^  if  he  continue  his 
pursuit  with  a  probability  to  reach  his  prey  :**  Stairs*  Inst, 
book  £.  tit.  1,  s.  32.     If  the  analogy  of  this  law  were  to 
prevail,  undoubtedly  the  plaintiff,  who  was  the  first  **  prose- 
cutor.'* and  had  reduced  the  object  of  pursuit  to  a  situation 
from  which  it  could  not  escape,  could  not  be  divested  of 
his  property  by  the  defendant's  taking  possession."    The 
custom  of  the  Greenland  whale  fishery,  founded  on  this 
doctrine,  is  stated  in  Hogarth  ▼•  Jackson  {a)  and  Skinner  v. 
Chapman  (b),  to  be.  that  the  first  striker  is  entitled  to  the 
fish,  though  his  harpoon  be  detached  from  the  line  when 
the  second  striker  strikes,  if  the  fish  be  so  entangled  in  his 
line  that  he  might  probably  have  secured  her  without  the 
interference  of  the  second  striker;  varying  from  that  stated 
in  Uttledale  v.  Scaith  (c).    The  only  case  applicable  to  the 
subject  which   rests  on   the  general  law  of  England,  is 
Churchward  v.  Studdy  {d),  where  it  was  held  that  plaintiff 
having  pursued  a   hare  into  defendant's  ground,  and  a 
labourer  having  caught  up  the  hare  before  the  dogs  had 
actually  seized  it.  the  property  in  the  hare  was  in  the  plain- 
tiff, but  there  was  undoubtedly  another  feature  in  that  case, 
viz.  that  the  labourer's  evidence  was,  that  he  took  it  up 
with  the  purpose  of  assisting  the  hunters. 

(The  argument  on  the  other  points  is  omitted.) 

(a)  1  M.  &  M.  58.  (c)  1  Taunt.  S4d.  n. 

(b)  1  M.  &  M.  59.  (d)  14  East.  249. 
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Crowder  contrd.  The  question  really  is,  whether  nearly 
catching  a  fish  amounts  to  the  same  thing,  as  regards  the 
acquisition  of  property,  as  actually  catching  it.  No  English 
law  book  at  all  events  admits  the  position  that  property  can 
be  acquired  unless  the  taking  is  complete.  The  language 
of  Bracton  is  ''  Nee  sola  persecutio  facit  rem  esse  meam. 
Nam  etsi  feram  bestiam  vulneraverim  ita  ut  capi  possit, 
non  tamen  est  mea  nisi  earn  cepero,  imo  erit  potius  occu- 
pantisy  quia  multa  accidtre  solent  ne  capias"  If  an  animal, 
once  taken,  escapes,  the  property  having  once  vested  is  not 
lost,  nor  acquired  by  a  subsequent  taker.  But  this  is  quite 
a  different  proposition  from  that  contended  for,  which  is, 
that  where  an  animal  nearly  taken  escapes,  the  subsequent 
taker  does  not  gain  the  property.  In  Churchward  v. 
^Studdy  {a)  the  fact  on  which  the  decision  turned  was,  that 
the  labourer  had  taken  up  the  hare  to  assist  the  hunters 
"  as  an  associate  of  them."  But  Liord  Ellenborough  con- 
tinues, ''  If,  indeed,  he  had  taken  it  up  for  the  defendant 
before  it  was  caught  by  the  dogs,  that  would  have  beeu 
different ;  or,  even  if  he  had  taken  it  as  an  indifferent 
person,  in  the  nature  of  a  stakeholder."  The  opinion  of 
his  lordship  may,  therefore,  be  taken  as  an  authority  against 
the  plaintiff  in  this  case. 


Butt,  on  the  same  side,  was  stopped  by  the  Court. 

Lord  Denman  C.  J. — It  certainly  results  from  the  evi- 
dence in  this  case,  that  the  fish  were  reduced  to  a  condition 
in  which  it  was  in  the  highest  degree  probable  that  the 
plaintiff  would  become  possessed  of  them.  But  it  is  equally 
certain  that  he  had  not  become  possessed.  Whether  the 
necessary  possession  be  rightly  described  by  the  word 
"  custodia"  or  '*  occupatio,"  I  think  it  is  not  attained  until 
the  plaintiff  has  brought  the  animals  into  his  actual  power. 
It  may  be,  indeed,  that  the  defendant  has  committed  a  tor- 


(a)  U  East,  U9. 
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tious  act  in  preventing  the  plaintiff  from  completing  his 
possession. 

Patteson  J. — I  do  not  see  how  we  can  say  this  action 
is  maintainable,  unless  by  holding  that  a  person  on  the 
point  of  taking  possession  of  a  thing  is  actually  in  posses- 
sion of  it.  Whether  a  different  action  would  not  lie,  1  do 
not  determine. 
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WiOHTMAK  J. — If  the  property  in  the  fish  vested  in  the 
plaintiff,   while   there   was   a  partial    opening   remaining 
between  the  two  ends  of  the  scan,  he  would  be  entitled  to . 
maintain  trover  for  fish  which  had  escaped  through  that  very       < 
opening.  « 

Rule  absolute  to  enter  verdict  for  defendant  on  second 
and  third  issues. 

Subsequently,  in  Trinity  Term,    1844,  M.  Smith  ob-  Semble,  die 
tained  a  rule  to  shew  cause  why  a  nonsuit  should   not  S°oJ^'an""°' 
be   entered,  or  the   action  discontinued   on   payment  of  action  to  be 
costs.      The   ground   of    this  application    was,   that    the  Jter^a^^^aeral 
decision  of  this  Court,  on  the   motion  for   a  new  trial,  verdict. 
turned  on  a  point  not  anticipated  on  behalf  of  the  plaintiff. 
The  declaration  alleged  that  the  fish  were  the  plaintiff's  and 
that  the  defendant  took  them.     The  effect  of  the  decision 
is,  that  the  fish  were  not  the  plaintiff's,  but  that  the  defend- 
ant prevented  him  from  taking  them.     The  damage  to  the 
plaintiff  is  the  same  in  either  case,  and  he  should,  therefore, 
be  placed  in  such  a  position  as  to  be  able  to  commence 
afresh  instead  of  being  compelled  to  try  on  the   old  re- 
cord. 


In    Michaelmas   Term,    1844,  (a)    Crotoder  and   Butt 
shewed  cause.    As  to  the  last  branch  of  the  application, 

(a)  Thursday,  Nov.2],  before  Lord  DenmanCJ.,  Williams^  Coleridge 
and  Wighttnun  Js. 


-*> 


600 


1844. 


CASES  IN  TU£  QUEEN  S  BENCH. 

*'  after  a  general  verdict  there  can  be  no  leave  given  tu 
discontinue,  for  that  would  be  having  as  many  new  trials 
as  the  plaintiff  pleases,  but  after  a  special  verdict  there 
may,  because  that  is  not  complete  and  final ;  but  in  that 
case  it  is  great  favour:'*  Price  v.  Parker  {a).  Roe  d.  Gray 
V.  Gray  {b),  and  Goodenough  v.  Butler  (c).  As  to  the  whole 
application,  the  plaintiff  is  too  late,  having  allowed  a 
whole  term  to  pass  without  any  step  taken. 


M.  Smith  contrsL  Goodenough  v.  Butter  (c)  only  decided 
that  the  plaintiff  could  not  discontinue  by  a  side  bar  rule. 
In  Sweeting  v.  Habeijd),  where  the  verdict  was  general  for 
the  defendant,  the  plaintiff,  having  himself  obtained  a  rule 
for  a  new  trial,  was  allowed  to  discontinue  on  payment  of 
costs. 

Lord  Dbnman  C.  J. — The  principle  on  which  a  discon- 
tinuance is  allowed  after  a  special  verdict,  and  not  after  a 
general,  is  plain ;  in  the  former  case  there  remains  some- 
thing to  be  done  by  the  Court;  a  special  verdict  is  no 
verdict,  until  the  Court  has  dealt  with  it.  But  here,  I  think, 
in  addition,  that  the  delay  in  making  this  application  has 
not  been  satisfactorily  accounted  for. 

Williams,  Colbridgb  and  Wiohtman  Js.  concurred. 

Rule  discharged.   . 


(a)  1  Salk.  178. 
(6)  8  W.  Bl.  815. 
(c)  2  C.  M.  &  R.  240. 


(ji)  9B.&G.369;  5.  C.4M. 
&  R.  287. 
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Dob  d.  John  Evans  v.  Paoe.  Saiurdt^, 

Feb.  10th. 

Ejectment  for  lands  in  Worcestershire.    On  the  trial  Stat  s  &  4 

of  the  cause  before  fVightman  J.,  at  the  Worcestershire  ^^^\^^iX  ^' 

Spring  Assizes,  1843,  it  appeared  that  the  lessor  of  the  enacts  <' that 

plaintiff  claimed  as  heir  to  his  father,  who  died  in  possession  I^Q^shaU^bein 

in  November,  1816.    From  the  time  of  his  death  his  widow  poM^jon  or 

•  •  •  •«■  «      .  1.  *"  receipt  of 

contmued  m  possession  as  tenant  at  will  to  the  lessor  of  the  pro&ts  of 

the  plaintiff,  until  her  death  in  July,  1832.    Upon  the  death  J^!J^Jf*5[n*" 

of  the  widow  the  defendant,  having  no  title  himself,  took  rent  as  tenant 

possession  adversely  to  the  plaintiff,  and  so  continued  it  ^ght  of\lM 

until  this  ejectment  was  brought  (a).  person  entitled 

The  learned  judge  thought  that  the  lessor  of  the  plaintiff's  to,  and  of  the 

right  of  entry  was  not  to  be  **  deemed  to  have  first  accrued**  I*"®'*  diroogh 

under  stat.  3  &  4  Will.  4,  e.  27,  s.  7*  until  the  death  of  the  claims,  to 

widow  in  183£,  and  therefore  that  his  right  was  not  barred  ^?  ^  ^^ 
'  ^    _     ^  or  ai8tres8|  or 

by  the  above  statute.     Verdict  for  the  plaintiff,  with  leave  bring  an  action 

to  the  defendant  to  move  to  enter  a  verdict  for  the  defend*  |^,[a^or%nt 

ant  or  a  nonsuit.  »l»all  be  deem- 

It.  V.  Richards,  in  the  following  Easter  Term,  obtained  accrued  either 

a  rule  nisi  accordingly,  or  for  a  new  trial.  atthedetenni- 

^  *^  nation  of  such 

tenancy,  or  at 

Godion  and  Gray  shewed  cause  (6).    The  statute  did  not  J^^one'tw^" 

bar  the  plaintiff,  for  it  is  not  retrospective.     By  section  9  next  after  the 

he  had  twenty  years  to  bring  his  action  from  the  time  when  ment^of  such 

his  right  of  entry  first  accrued.     When  did  his  right  first  tenuncy,  at 
AW  ■      .  •       •         i.  t  •■■  which  time 

accrue  ?  In  1832,  on  the  determination  of  the  tenancy  at  will  such  tenancy 

by  the  death  of  his  mother.  The  case  is  to  be  determined  by  ^"^^  Jf  ^*«"": 
^  .  .  "^  ed  to  have  first 

reference  to  the  Snd  section  alone.     It  will  be  said  that  determined," 

his  right  is  qualified  by  the  7th  section,  which  enacts,  Jh^rT Ae*"^'^ 

*'  That  when  any  person  shall  be  in  possession  or  in  receipt  tenancy  at 

of  the  profits  of  any  land,  or  in  receipt  of  any  rent  as  tenant  nineVbefore 

at  will,  the  right  of  the  person  entitled  subject  thereto,  or  the  passing  of 

tne  act* 

(a)  The  cause  had  been  pre-         (6)  In  last  Mich.  Vac.  (Dec.  9), 
▼ioosly  tried  in  1841.  before  Lord  Denman  C.  J.,  Wil- 

liamt  and  Wif;httnan  Js. 
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of  the  person  through  whom  he  claims^  to  make  any  entry 
or  distress^  or  bring  an  action  to  recover  such  land  or  rent, 
shall  be  deemed  to  have  first  accrued  either  at  the  deter- 
mination of  such  tenancy,  or  at  the  expiration  of  one  year 
next  after  the  commencement  of  such  tenancy,  at  which 
time  such  tenancy  shall  be  deemed  to  have  determined : 
provided  always,  that  no  mortgagor  or  cestui  que  trust 
shall  be  deemed  to  be  a  tenant  at  will,  within  the  meaning 
of  this  clause,  to  his  mortgagee  or  trustee."  The  defend- 
ant may  rely  on  Doe  d.  Bennett  v.  Turner  (a),  where  the 
ejectment  was  held  to  be  too  late.  But  in  that  case  there 
was  a  tenancy  at  will  subsisting  at  the  time  the  statute 
passed.  In  Doe  d.  Stanmay  v.  Rockijb)  the  tenancy  at 
will  had  expired  more  than  twenty  years  before  ejectment 
brought 

JR.  F.  Richards  and  J.  W.  Smith  contrsL.  The  language 
of  Parke  B.,  in  delivering  the  judgment  of  the  Court  in 
Doe  d.  Bennett  v.  Turner  {a)  seems  decisive  in  favour  of  the 
defendant.  There,  one  tenancy  at  will  began  in  1817,  and 
was  determined  in  1827,  when  a  second  tenancy  at  will 
commenced  :  the  ejectment  was  brought  in  1839*  On  this 
state  of  facts  it  is  observed  in  the  judgment,  "  If  indeed  the 
tenancy  throughout  the  whole  period  had  been  one  continu- 
ous tenancy  at  will,  or  if,  when  the  original  tenancy  at  will 
was  determined  in  18S7,  no  new  tenancy  at  will  had  been 
created,  but  the  tenant  had  continued  to  occupy  merely  as  a 
tenant  by  sufferance,  then  the  reasoning  of  the  defendant'' 
(viz.  that  the  right  of  action  first  accrued,  according  to  the 
7th  section,  in  1818,  being  one  year  after  the  commencement 
of  the  tenancy)  ^'  would  be  correct  In  either  of  those  cases 
the  right  to  bring  an  action,  which  by  the  .express  provision 
of  the  the  7th  section  undoubtedly  accrued  to  the  lessor  of 
the  plaintiff  in  1818,  would  have  continued  uninterrupted 
during  the  succeeding  twenty  years,  and,  not  having  been 

(a)  7  M.  &  W.  226 ;  S.  C.  in  (6)  4  M.  &  Gr.  50. 

error,  9M.&W.  643. 
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exercised  during  that  period,  would  have  been  barred.  ie44. 
But  the  facts  of  the  present  case^  if  the  finding  of  the  jury 
be  taken  to  be  correct,  exclude  both  hypotheses,  on  one  or 
other  of  which  the  defendant's  argument  must  rest.  There 
was  not  a  continued  tenancy  at  will,  for  the  will  was  deter- 
mined in  1827.  There  was  not  a  tenancy  by  sufferance, 
for  the  jury  have  found  that  the  defendant  was  all  along 
tenant  at  will.  The  finding  of  the  jury  necessarily  supposes 
that  after  the  determination  of  the  will  in  1827  a  new 
tenancy  at  will  was  constituted.  The  effect  of  this  was  to 
destroy  the  right  of  action  which  had  accrued  in  1818,  for 
it  is  clear  that,  after  creating  a  new  tenancy  at  will,  the 
lessor  of  the  plaintiff  could  bring  no  action  until  that  new 
tenancy  was  determined.''  In  that  case,  it  is  true,  the 
original  tenancy  at  will  was  succeeded  by  a  second  tenancy 
at  will,  here  the  tenancy  at  will  was  succeeded  by  an  adverse 
possession.  But  that  difference  is  immaterial  to  the  pre- 
sent question.  In  that  case  the  Court  ordered  a  new  trial, 
in  order  that  it  might  be  left  to  the  jury  to  say  whether  a 
new  tenancy  at  will  was  created  after  the  determination  of 
the  old  one  in  1827*  From  this  it  is  clear  that  the  Court 
of  Exchequer  thought  the  7th  section  retrospective.  Here, 
if  the  tenancy  at  will,  which  ended  in  1832,  can  be  joined 
to  the  subsequent  adverse  possession,  the  plaintiff  is  too 
late.  The  period  of  twenty  years  is  to  run  from  the  deter- 
mination of  the  tenancy  at  will,  if  it  end  before  the  year 
from  its  commencement,  or  if  not,  from  the  end  of  the  year 
since  its  commencement.  The  words  of  the  2nd  section 
are  all  retrospective.  That  is  the  governing  section ;  James 
V.  Salier(a) ;  the  other  sections  are  merely  explanatory  of  it. 
Section  15  was  applied  retrospectively  in  Nepean  v.  Doe  d. 
Knight  (b);  section  17  in  Doe  d.  Corhyn  v.  Bramston{c), 
and  in  Doe 6.  Burgess \.  Thompson{d),  the  same  thing  must 
have  been  assumed  with   respect  to  the  7th  section,  or 

(a)  S  Bing.  N.  C.  544.         (c)  3  A  &  E.  63;  8.  C.  4  N.  &  M.  664. 
(&)3M.&W.894.  id)  5A.&£.6d2;  S.  C.  lN.&P.2i5. 
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1844.        it  would  Dot  have  been  necessary  to  call  in  aid  the  16th 
section. 

Cur.  ado.  vulL 

Lord  Dbnman  C.  J.,  after  stating  the  facts  of  the  case, 
now  delivered  the  judgment  of  the  Court  as  follows : — 
The  question  is^  whether  the  plaintiff's  remedy  is  barred 
by  the  7th  section  of  the  3  &  4  Wilt.  4,  c.  27. 

The  tenant  at  will  died  one  year  before  the  passing  of 
that  act,  and,  if  the  act  had  not  been  passed,  the  lessor  of  the 
plaintiff  would  have  been  in  time  with  his  ejectment,  as 
the  period  of  his  adverse  possession,  or  rather  when  his 
right  accrued,  would  have  been  calculated  from  the  death 
of  the  tenant  at  will,  in  July,  1832,  when  the  tenancy 
determined. 

But  it  was  said  that  by  the  7th  section  of  the  statute, 
the  right,  where  there  is  a  tenancy  at  will,  is  to  be  deemed 
to  have  accrued  either  at  the  determination  of  the  tenancy, 
or  at  the  expiration  of  a  year  next  after  the  commencement 
of  the  tenancy* 

It  may  be,  that  the  effect  of  this  section  is  to  give  a  right 
of  entry  at  the  determination  of  the  tenancy  at  will,  at  any 
time  within  a  year  after  its  commencement,  but  at  all  events 
at  the  expiration  of  a  year  from  its  commencement,  and  con- 
sequently, if  that  section  be  applicable  to  the  present  case, 
the  lessor  of  the  plaintiff  is  too  late,  as  the  tenancy  at  will 
of  the  mother  commenced  in  1816,  and  the  right  of  the 
lessor  of  the  plaintiff  would  accrue  in  1817s  >nore  than 
twenty  years  before  the  ejectment  was  brought. 

But  we  are  of  opinion  that  the  7th  section  only  applies 
to  cases  of  tenancies  at  will  existing  at  the  time  the  act 
passed  or  subsequently,  and  that  it  does  not  apply  to  cases 
where  the  tenancy  at  will  had  been  determined  before  the 
passing  of  the  act. 

The  words  of  the  7th  section  are,  **  when  any  person  shall 
be  in  possession  or  in  receipt  of  the  profits  of  any  land,  or  in 
receipt  of  any  rent  as  tenant  at  will,  the  right  of  the  person 
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entitled  subject  thereto  shall  be  deemed  to  have  first  accrued  i844. 
either  at  the  determination  of  such  tenancy,  or  at  the  ex- 
piration of  one  year  next  after  the  commencement  of  the 
tenancy."  This  section  is  in  terms  only  applicable  to  the 
case  of  a  future  or  at  most  of  an  existing  tenancy  at  will, 
and  not  to  the  case  of  a  tenancy  at  will  which  had  been 
determined,  and  was  not  existing  when  the  act  passed. 

A  different  construction,  even  if  the  words  permitted  it, 
would  cause  the  greatest  hardship ;  for  a  person,  who,  as 
the  law  stood  before  the  passing  of  the  act,  was  in  ample 
time  to  bring  his  ejectment  and  recover  property  that  un- 
doubtedly was  his,  would,  by  the  operation  of  the  statute, 
be  suddenly  deprived  of  the  means  of  asserting  his  right, 
there  being  no  clause  for  the  postponement  of  the  operation 
of  the  statute  for  such  a  period  as  would  enable  persons, 
who  would  be  otherwise  affected  by  it,  to  assert  their 
rights. 

We  are  therefore  of  opinion  that  this  rule  should  be  dis- 
charged. 

Rule  discharged. 


The  QuBBN  V.  The  Inhabitants  of  WESTBURY(a). 

On  appeal  against  an  order  for  the  removal  of  Rachael  Under8tac4 
Herman  and  her  female  bastard  child  from  the  parish  of  ^  5/^*  i^' 

C.  70,  8. 79, 

Trowbridge,  in  the  county  of  Wilts,  to  the  parish  of  West-  where  notice 
bury,  in  the  same  county,  the  sessions  confirmed  the  order,  nty^is^^ven*' 

subject  to  the  opinion  of  this  Court.  on  behalf  of 

JL.  .  •         /.    -1  1  •••  •  •  I  churchwar- 

The  case  set  out  the  notice  of  chargeability,  which  was  dens  and  over- 
signed  as  follows :  **  George  Mundy^  Robert  Walker^  James  »««"»^e  act 
Brewer,  overseers  of  the  parish  of  Trowbridge,  in  the  thorised  by 
count,  of  WilU."  ""QS^r^'he. 

The  sixth  ground  of  appeal  was,  "  That  no  legal  or  suffi-  ther  this  must 
cient  notice  has  been  given  by  the  said  respondents  to  the  f^^f  the 

notice. 

(a)  Decided  during  the  term  (Jan.  24). 
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1844.        said  appellants,  that  the  said  pauper  and  her  child  were,  at 

""^"^^      the  time  of  making  such  order,  actually  chargeable  to  the 

V.  parish  of  Trowbridge." 

^  WMwar^^      Upon  the  hearing  of  the  appeal  the  respondents  proved 

that  the  said  notice  of  chargeability  was  duly  served,  and 

also  that  the  three  persons  by  whom  it  was  signed  were 

overseers  of  the  respondent  parish.    It  further  appeared, 

however,  that  the  parish  had  in  all  four  overseers  and  two 

churchwardens. 

The  appellants  thereupon  objected  that  the  notice  was 
bad,  inasmuch  as  it  was  not  signed  by  the  majority  of  the 
parish  officers. 

The  sessions  overruled  the  objection. 
If  this  Court  should  be  of  opinion  that  the  notice  of 
chargeability  was  sufficient,  then  the  order  of  removal  and 
the  order  of  sessions  were  to  stand  confirmed ;  if  other- 
wise, to  be  quashed. 

Hodges  in  support  of  the  order  of  sessions.  By  stat  4 
8c  5  Will.  4,  c.  76,  s.  79»  it  is  required  that  the  notice  of 
chargeability  should  be  in  writing,  but  it  is  not  required 
that  it  should  be  signed  at  all.  Reg.  v.  Justices  of  Cambridge- 
shire {a),  therefore,  which  decided  that  notice  of  applica- 
tion for  an  order  of  maintenance,  under  section  73,  must 
be  signed  by  the  majority  of  the  aggregate  body  of  church- 
wardens and  overseers,  is  not  in  point,  for  that  section 
requires  such  notice  to  be  ''  under  the  hands  of  such  over- 
seers or  guardians."  Under  the  79th  section  the  notice 
might  be  given  by  an  attorney,  or  any  other  person  autho* 
rised  to  act  on  behalf  of  the  parish.  The  giving  such  a 
notice  is  a  merely  ministerial  act.  And  the  authority  of  the 
three  overseers  to  give  the  notice  has  been  admitted,  for,  by 
making  the  insufficiency  of  the  notice  a  ground  of  appeal, 
the  appellants  have  treated  the  notice  as  the  act  of  the 
respondent  parish. 

(a)  7  A.  &  £.  480;  S.  C.tV.St  D.  249. 
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The  specific  objection  that  the  notice  is  not  signed  by        1644. 
the  majority,  is  not  pointed  out  in  the  ground  of  appeal.       ThO^^ 

Pashky  contri.    The  giving  notice  of  chargeability  is  ^$255^"""^!"^ 
not  a  mere  ministerial  act,  but  it  is  a  most  important  step, 
by  which  the  parish,  which  has  obtained  an  order  of  re- 
moval^ shews  that  it  means  to  act  on  the  order,  and  not  to 
abandon  it. 

It  is  said  that  tke  appellant  parish  has  recognised  the 
authority  to  give  the  notice  by  appealing  against  it;  but  it 
is  strange  to  say  that  the  authority  is  recognised,  when  the 
very  objection  is  that  there  was  no  authority. 

Undoubtedly  a  majority  might  bind  the  whole  body  of 
parish  officers.  [Pa//e5on  J.  That  has  been  decided  also 
with  respect  to  contracts  for  the  providing  for  the  poor : 
Rex  V.  Beeston  (a).]  But  it  should  have  appeared  on  the 
face  of  this  notice  that  it  was  the  act  of  the  majority,  as  was 
held  in  Rex  v.  Austrey  (Jb),  with  respect  to  a  parish  certifi- 
cate. {Coleridge  J.  In  that  case  the  statute  itself  required 
the  hands  and  seals  of  the  parish  officers.  But  in  this  case 
you  propose  to  introduce  a  requisite  which  the  statute  does 
not.  The  enactment  now  in  question  does  not  require 
either  hands  or  seals.  Suppose  a  notice  to  be  signed  and 
delivered  by  the  attorney  of  the  parish  officers,  with  their 
sanction,  would  not  that  suffice  ?]  Even  if  that  be  so,  this 
notice  is  defective,  for  the  case  does  not  find  that  the  three 
who  gave  the  notice  were  authorised  to  act  for  the  whole 
body.     (He  was  then  stopped.) 

Lord  Dbnman  C.  J. — We  are  not  bound  in  this  case  to 
decide  what  is  the  proper  form  of  notice,  but  it  is  certainly 
desirable  that  the  notice  should  appear  on  its  face  to  be 
the  act  of  the  majority.  Here,  in  point  of  fact,  only  three 
of  the  parish  officers  acted,  and  they  had  no  authority  to 
represent  the  majority. 

(a)  3  T.  R.  592.  (6)  6  Mau.  &  S.  319. 
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1844.  The  objection  is  suflBciently  pointed  out  in  the  ground 

-J^Q  of  appeal,  and  ought  to  have  prevailed. 

V, 

Inhabitants  of  Patteson  J. — The  notice  of  chargeability  must  be  the 
act  of  the  majority.  In  what  manner  it  should  be  shewn  to 
be  so  may  be  matter  of  doubt,  but  here  it  is  not  shewn  at  all. 

Coleridge  J. — I  quite  agree  in  the  observations  of  my 
Lord  and  my  brother  Patteson,  I  desire  that  we  may  not 
be  understood  to  encourage  any  form  which  does  not  shew 
on  the  face  of  the  notice  that  it  is  the  act  of  the  majority. 
Here,  there  were  six  parish  officers.  If  three  only  could 
give  notice  of  chargeability,  then  there  might  be  a  notice 
of  abandonment  given  by  the  three  others,  and  in  that  case, 
which  of  the  two  notices  would  be  effectual  ?  It  is  far 
better  that  the  notice  should  appear  on  the  face  of  it  to  be 
the  act  of  the  majority. 

WioHTMAN  J. — I  am  of  the  same  opinion.  In  the  case 
of  guardians,  the  79th  section  seems  to  provide  that  three 
may  give  the  notice,  without  reference  to  their  being  a 
majority  of  their  body  or  otherwise.  But  in  the  case  of 
overseers,  the  notice  must  be  the  act  of  all  or  a  majority. 

Order  of  Sessions  quashed. 


Carpue  t;.  The  London  and  Brighton  Railway 

JWdoy,  Company. 

February  9th, 

By  the  London  CaSE.    The  declaration  stated  that  the  company,  before 

and  Bnghton  ...  i.    .  •    •         i*.  . 

Railway  Com-  and  at  the  time  of  the  committing,  &c.,  were  the  owners 

panv's  Act  (7 

Wut.  4  &  1  Vict,  c.  cxis.)y  the  company  were  empowered  to  make  and  maintain  a 
railway;  all  pereons  were  to  have  liberty  to  use  the  same,  with  carriages  properly  con- 
structed, upon  payment  of  tolls ;  and  the  company  were  empowered  to  provide  locomo- 
tive engines  and  carriages  for  the  conveyance  of  goods  and  passengers. 

It  was  also  enacted  that  no  action  should  be  brought  against  any  person  for  any  thing 
done  or  omitted  to  be  done  in  pursuance  of  the  act  without  twenty  days'  notice. 

Held,  that  the  company  were  not  entitled  to  notice,  where  an  action  was  broogbt 
against  them  for  negligence  in  carrying  a  passenger,  as  they  were  sued  merely  as  carriers, 
and  not  for  any  thing  done  or  omitted  under  the  act. 
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and  proprietors  of  a  certain  railway,  to  wit,  The  London 
and  Brighton  Railway^  and  of  certain  carriages  used  by 
them  for  the  carriage  and  conveyance  of  passengers,  cattle,  v. 

goods  and  chattels,  in  upon  and  along   the  said  railway,   'I^^^o^o^' 
and  certain  other  railways,  to  wit.  The  London  and  Green-      Railway 
wich  Railway,  and  The  London  and  Croydon  Railway,       ompamy. 
from  a  certain  place,  to  wit,  London,  to  a  certaip  other 
place,  to  wit,  Brighton,  and  from  Brighton  aforesaid,  to 
London  aforesaid,  for  hire  and  reward  to  them,  the  com- 
pany, in  that  behalf;  and  the  company  being  owners  and 
proprietors  of  the  first  mentioned  railway   and  the   said 
carriages  for  the  purpose  aforesaid,  the  plaintiff  heretofore 
and  before  the  committing,  &c.,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  2nd  October,  1841,  at  the 
request  of  the  company,  becanle  and  was  a  passenger  in 
one  of  their  said  carriages,  to  be   by   them  safely  and 
securely  carried  and  conveyed  thereby  on  a  certain  journey, 
to  wit,  from  London  aforesaid  to   Brighton  aforesaid,  for 
certain  reasonable  reward  to  the  company  in  that  behalf, 
and  the  company  then  received  the  plaintiff  as  such  pas- 
senger as  aforesaid  :  and  thereupon  it  became  and  was  the 
duty  of  the  company  to  use  due  and  proper  care  and 
skill  in  and  about  the  carrying  and  conveying  the  plaintiff 
on  the  said  journey  :  yet  the  company,  not  regarding  their 
duty  in  that  behalf,  did  not  use  due  and  proper  care  and 
skill  in  and  about  carrying  and  conveying  plaintiff  on  his 
said  journey,  but  took  so  little  care,  and  so  negligently  and 
unskilfully   conducted  themselves  in  and   about  carrying 
and  conveying  plaintiff  on  his  said  journey,  and  in  con- 
ducting, managing  and    directing   the  carriage   in   which 
plaintiff  was  such  passenger  as  aforesaid,  and  the  train  to 
which  the  same  was  attached,  and  the  engines  whereby  the 
said  train  was  drawn  upon  and  along  the  company's  said 
railway,  that,  by  reason  of  such  want  of  care  and  skill  of 
the  company,  the  carriage  which  contained  the  plaintiff 
was  then  thrown  and  cast  with  great  violence  from  and  off 
the  rails  of  the  last  mentioned  railway,  and  was  then  over- 
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1844.        turned,  crushed  and  broken  to  pieces,  and  thereby  plaintiff 

f^^^^      wa8  thrown  out  of  the  said  carriage  with  great  violence, 

V.  and  was  grievously  bruised,  wounded  and  injured;  and 

and  BaiG^ir  ^'^^  ^^  means  of  the  premises  plaintiff  became  and  was 

Railway      sick,  &c. 

Plea,  not  guilty. 
Issue  thereon. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  Middle- 
sex Sittings  after  Michaelmas  Term,  1842,  it  appeared 
that  the  plaintiff  was  a  passenger  from  London  to  Brighton, 
by  the  London  and  Brighton  Railway,  in  one  of  the  com- 
pany's carriages,  and  that  he  was  injured  by  the  carriage 
having  been  thrown  off  the  rails  near  Hay  ward's  Heath,  a 
part  of  the  railway  belonging  to  the  defendants.  Evidence 
was  given  to  shew  that  the  rails  in  the  place  where  the 
accident  happened  were  out  of  order  just  before  the  acci- 
dent, and  that  with  reference  to  their  then  state  of  repair 
the  train  was  going  at  too  great  speed.  No  notice  of 
action  had  been  given  to  the  defendants,  to  which  it  was  con- 
tended that  they  were  entitled  under  their  act  (stat.  7  Will.  4 
&  1  Fict.  c.  czix,  s.  ^3  (a),  local,  personal  and  public).  His 
Lordship  gave  the  defendants  leave  to  move  for  a  nonsuit 

(a)  Secdon  194  gives  power  to  eiecution  of  the  powers  or  antho- 

all  persons  to  use  the  railway  with  rities,  or  any  of  the  orders  made, 

carriages  properly  constructed,  up-  giren  or  directed,  in,  by  or  under 

on  payment  of  tolls.  this  act,  unless  twenty  days'  pre- 

Sections  197  and  198  enacts,  vions  notice  in  writing  shall  be 

that  the  company  may  provide  and  given  by  the  party  intending  to 

use  locomotive  engines  for  the  con-  commence    and    prosecute    such 

veyance  of  passengers  and  goods,  action^  suit,  information  or  other 

and  make  reasonable  charges  for  proceeding,  to  the  intended  de* 

such  conveyance.  fendant,  nor  unless  such  action. 

Section  353  enacts,  "  That  no  suit,    information  or    other    pio- 

action,  suit  or  information,    nor  ceeding,  shall  be  brought  or  cooi- 

any    other    proceeding    of    what  menced  within  six  calendar  months 

nature  soever,  shall  be  brought,  after  the  act  committed,  &c.,  nor 

commenced  or  prosecuted,  against  unless  such  action,  &c.,  shall  be 

any  person  or  corporation,  for  any-  laid  and  brought  in  the  county  or 

thing  done  or  omitted  to  be  done  place  where  the  matter  in  dispute, 

in  pursuance  of  this  act,  or  in  the  or  cause  of  action,  shall  arise." 
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on  this  objection.     In  directing  the  jury,  bia  Lordship  said,        1844. 
that,  as  the  defendants  had  the  railway  and  machinery  ex- 
clusively under  their  own  management,  it  might  be  pre- 
sumed that  the  accident  arose  from  their  negligence,  unless   The  London 

®  ^         '  and  Brighton 

they  could  shew  that  it  arose  from  some  other  cause,  and      Railway 

that  the  plaintiff,  who  had  not  the  same  means  of  informa-     ^^^^^^' 
tion,  could  not  be  expected  to  account  for  the  accident. 

Sir  W.  W.  Follett  S.  6.  in  the  Hilary  Term  following, 
obtained  a  rule  nisi  to  enter  a  nonsuit  on  the  objection 
above  stated,  and  also  on  the  ground  that  it  was  a  mis- 
direction to  tell  the  jury  that  it  lay  upon  the  defendants  to 
disprove  negligence  (a). 

Sir  F.  PoUociy  Hayes  and  Attree  shewed  cause  (6). 
The  cause  of  action  is,  that  the  company  have  been  guilty 
of  negligence  in  their  capacity  of  carriers.  They  are  not 
therefore  sued  in  respect  of  anything  *'  done  or  omitted  to 
be  done  in  pursuance  of  the  act,'*  and  are  not  entitled  to 
notice  of  action.  The  parliamentary  powers  are  exercised 
by  them  in  their  capacity  of  proprietors,  in  making  and 
continuing  the  railway ;  but  in  their  capacity  of  carriers 
they  merely  do  an  act  which  any  other  persons  may  do  on 
payment  of  toll.  The  circumstance  that  it  might  be  incon- 
venient to  other  persons  to  exercise  the  business  of  carriers 
along  the  railway  on  payment  of  toll  cannot  affect  the 
question.  Over  that  part  of  the  railway  which  belongs  to 
the  London  and  Greenwich  and  the  London  and  Croydon 
Companies,  the  defendants  are  carriers  and  nothing  else. 
It  might  as  well  be  contended,  if  a  coach  proprietor  were 
sued  for  the  consequences  of  negligent  driving  over  a  turn- 
pike road  which  was  out  of  repair,  that  he  could  insist 

(a)  Id  the  course  of  the  argu-  point  of  notice  only, 

meot  on  shewing  cause  against  the  (6)  During   Hilary  Term  last, 

rale,  the  counsel  for  the  defendants  (January  12  and  13),  before  Lord 

stated  that  they   wished  for  the  Denman  C.  J.,  Paitetonj  Coleridge 

judgment  of  the  court  upon  the  and  Wighlman  Js. 
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1844.        upon  tbe  same  notice  of  action  to  which  the  trustees  of  the 

^'"^^      road  would  be  entitled  if  they  had  been  sued  for  the  non- 
Garpue 

V.  repair.     By  stat.  6  Geo.  4,  c.   l6,  s.  44,  ''every  action 

The  LoMDOH  brought  against  any  person  for  anything  done  in  pursuance 
Railway  of  this  act^  shall  be  commenced  within  three  calendar 
CoMPAwr.  monthg  ^d^^  ihe  fact  committed:*'  yet  in  Carruihers  v. 
Payne  {a),  where  the  assignee  of  a  bankrupt  had  seized 
certain  property,  as  being  in  the  order  and  disposition  of 
the  bankrupt,  it  was  held  that  the  section  did  not  apply,  so 
as  to  render  it  necessary  that  an  action  of  trover  against 
the  assignee  should  be  brought  three  months  after  the 
seizure.  That  decision  was  followed  by  this  Court  in  Edge 
V.  ParA^er  (6) and  Worth  v.  Buddie),  In  Fletcher  v.  Green- 
well  {d),  where  a  local  act  providedj  that  the  directors  and 
guardians  of  the  poor  of  a  parish  were  to  sue  and  be  sued 
in  the  name  of  their  clerk,  and  to  have  notice  of  action,  it 
was  held  that  the  provision  did  not  apply  to  an  action  of 
assumpsit  for  work  done  by  their  order.  But  Palmer  v. 
The  Grand  Junction  Railway  Company  {e)  is  precisely 
like  the  present  case.  There  the  company's  act  contained 
the  same  provisions  with  the  act  now  under  consideration, 
and  an  action  on  the  case  was  brought  against  the  Grand 
Junction  Railway  Company  for  not  safely  carrying  some 
horses  on  their  railway,  and  it  was  held  that  they  were 
sued  as  mere  carriers,  and  therefore  were  not  entitled  to 
notice  of  action  as  **  for  a  thing  done  or  omitted  to  be  done 
in  pursuance  of  the  act." 

Sir  W.  W.  Follett  S.  G.,  Thesiger  and  Swann  contri. 
The  defendants  are  not  sued  as  carriers  merely,  but  as  pro- 
prietors and  carriers,  and  the  case  shewed  a  default  in  both 
capacities,  for  it  appeared  that  the  bad  condition  of  the 
rails  contributed  to  the  accident.  The  reasoning  in  the 
judgment  of  Parke  B.  in  Palmer  v.  The  Grand  Junction 

(a)  6  Bing.  «70.  (d)  5  Tyr.  316. 

(6)  8  B.  &  C.  607.  (e)  4  M.  &  W.  749. 

(c)  8  B.  &  Ad  17S. 
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Railway   Company  (a),  is  strongly  in  favour  of  the  de-        1844. 
fendants.      The   learned  judge  there  obsenres,  ''If  the 
action  was  brought  against  the  railway  company  for  the 
omission  of  some  duty  imposed  upon  them  by  the  act,  this   "^^  I>oiii>on 
notice  would  be  required.     If,  for  instance,  it  was  founded      Railway 
on  a  neglect  in  not  duly  fencing  the  railway,  on  account  of        ><pakt. 
which  the  travelling  on  it  was  dangerous  to  those  passing 
along  it/'  ''  that  case  would  have  fallen  within  the  SI 4th 
section"  (the  section  requiring  notice  of  action.)     In  this 
case  it  was  imputed  to  the  company  that  they  had  neglected 
to  keep  the  rails  in  proper  order,  a  neglect  analogous  to 
that  of  not  duly  fencing  the  railway. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court  as  follows  : — The  only  question  remaining  for  our 
decision  is,  whether  the  defendants  were  entitled  to  a  notice 
of  action  under  section  £53  of  their  act.  For  the  necessity 
of  such  notice  it  was  argued,  that  the  declaration  charged 
an  injury  done  to  the  plaintiff  by  the  company's  omission 
to  perform  some  of  the  works  required  by  the  act,  and  the 
dictum  of  Parke  B.  was  cited  in  Palmer  v.  The  Grand 
Junciion  Railway  Company  (a).  The  iy>tice  was  not 
thought  in  that  case  to  be  necessary,  but  the  dictum  asserts 
that  if  an  action  were  **  founded  on  a  neglect  in  not  duly 
fencing  the  railway,  on  account  of  which  the  travelling  was 
dangerous  to  those  passing  along  it,  assuming  that  such  an 
obligation  resulted  from  the  180th  section^  or  from  the 
general  provisions  of  the  act,  that  case  would  have  fallen 
within  the  214th  section.  But,  when  the  matter  is  looked 
at  and  explained,  it  appears  that  the  action  is  not  of  that 
nature,  but  the  defendants  are  sued  as  common  carriers," 
for  which  the  learned  judge  comments  on  the  facts  proved 
in  that  case. 

In  deference  to  that  dictum  leave  was  given  at  the  trial 
to  move  for  a  nonsuit,  and  a  rule  to  that  effect  was  granted. 

(a)  4  M.  &  W.  749. 
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It  was  largely  discussed  before  us ;  but  we  are  not  now 

Carpue      ^^^^^^  ^"  ^^  consider  how  far  the  law  laid  down  in  that 

V.  dictum  is  correct,  because  we  think  it  clear  in  this  case,  as 

an/BRioHToii  ^^®  learned  baron  did  in  that,  that  the  injury  has  arisen  from 

Railway     the  defendants'  misconduct  as  carriers,  and  not  as  proprie* 

tors ;  though  in  considering  the  evidence,  it  is  impossible  to 

exclude  some  reference  to  the  actual  state  of  the  railway. 

Hence  we  think  that  there  is  no  foundation  for  any 
argument  in  favour  of  the  necessity  of  a  notice ;  and  that 
the  plaintiff  is  intitled  to  retain  his  verdict. 

Rule  discharged. 


William  Hilton  v.  The  Right  Honourable  Granville, 

^"f^j!  Earl  Granville. 

Feb,  tOih. 

In  an  action     CaSE.     The  declaration  sUted  that  plaintiff,  before  and 

on  the  case  for 

working  mines  at  the  time  when,  &c.,  was  and  thence  hitherto  hath  been 

"'^^^^^^und    ^^  jg  lawfully  possessed  of  a  certain  messuage  or  dwelbng- 

plaintiff's         house,  with  the  appurtenances,  situate  in  the  manor  of 

aL^Houm  wM  Newcastle-under-Lyme,  in  the  county  of  Stafford,  belong- 

injured  and  in  iog  to  and  supporting  which  said  messuage  or  dwelling- 

ing  for  want  of  bouse,  before  and  at  the  times  aforesaid,  there  were  certain 

propf^^Pj^''^  foundations  which  plaintiff  of  right  had  enjoyed  and  was 
the  defendant  ^      .  ^  T^       .      .  V.       ..  .  -        ^ 

claimed,  as.     at  the  times  aforesaid  enjoymg,  and  still  ought  to  enjoy,  for 

marorin^lch  ^^^  swpport  of  the  said  messuage  or  dwelling-house,  with- 

tbe  boose  was   out  hindrance  or  disturbance. 

the  ^iiM  ^  ^^      '^^^^  before  and  at  the  time  when,  &e.,  a  certain  other 

therein,  a        messuage  or  dwellkig-boiise,  with  the  appurtenances,  situate 

prescnptiTO 

right  to  work    in  the  manor  and  county  aforesaid,  was  in  the  possession 

the  mmes  an-  ^^ j  occupation  of  a  certain  person,  to  wit,  one  John  Hilton, 

der  any  houses,  *^  ^     ^  ^  '         , 

parcel  of  the     as  tenant  thereof  to  plainbff,  the  reversion  thereof  then  and 

manor,  paying 

to  the  occupiers  of  the  surface  a  reasonable  compensation  for  the  ute  of  the  surface,  bat 
without  making  compensation  on  anj  other  account,  and  justified  under  that  light. 
Held,  1.  That  such  a  prescription  was  bad  as  being  unreasonable. 
S.  That  such  a  right  could  not  exist  by  custom, 

S.  That  the  right,  if  maintainable  at  all,  might  have  been  claimed  under  either 
a  prescription  or  custom. 


Hilton 
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Btill  belonging  to  plaintiff,  and  belonging  to  and  supporting        1844. 
which  laBt-mentioned  messuage  or  dwelling- house,  before 
and  at  the  times  aforesaid,  there  were  also  certain  founda- 
tions, which  plaintiff  for  himself  and   his  tenants  of  the    Obahvilli. 
same  messuage  or  dwelling-house  of  right  had  enjoyed.  Sec. 
(as  before). 

Yet  defendant,  well  knowing  the  premises,  but  contriving, 
&c.  to  injure,  &c.  the  plaintiff,  and  to  undermine  the  foun- 
dations of  his  said  messuages  or  dwelling-houses,  with  the 
appurtenances,  and  wholly  to  destroy  the  same,  while  plain- 
tiff was  so  possessed  of  the  said  first-mentioned  messuage 
or  dwelling-house,  with  the  appurtenances  as  aforesaid,  and 
while  the  said  other  messuage,  &c.  with  the  appurtenances 
were  so  in  the  possession  and  occupation  of  the  said  tenant 
as  such  tenant  thereof  to  plaintiff  as  aforesaid,  and  while 
plaintiff  was  so  interested  as  aforesaid,  to  wit,  on,  &c.  and 
on  divers  days  and  times  between  that  day  and  the  com- 
mencement of  this  suit,  without  the  leave  or  licence  of 
plaintiff,  so  wrongfully,  negligently  and  improperly,  and 
without  leaving  any  proper  or  sufficient  support  in  that 
behalf,  worked  certain  mines  under  ground  near  to  the  said 
several  messuages,  8cc.  with  the  appurtenances,  and  got,- 
dug  for  and  moved  the  ores,  minerals  and  other  produce  of 
the  said  mines  and  substrata  there,  near  to  the  said  several 
messuages,  &c.  with  the  appurtenances ;  that  by  reason  of 
the  premises  the  said  respective  foundations  of  the  said 
several  messuages,  &c.  with  the  appurtenances,  then  be« 
came  and  were  greatly  weakened,  injured  and  damaged, 
undermined  and  rendered  unsafe  and  unstable  and  incapa- 
ble of  supporting  the  said  messuages,  &c.  with  the  appur- 
tenances, as  they  would  otherwise  have  done,  insomuch 
that  by  reason  thereof  the  said  several  messuages,  &c.  with 
the  appurtenances,  cracked,  sank  in  and  are  in  danger  of 
falling  down  and  being  wholly  destroyed ;  by  means  of  all 
which  premises  the  said  several  messuages,  &c.  with  the 
appurtenances,  are  become  and  are  of  much  less  value  to 
plaintiff  than  the  same  were  and  otherwise  would  have 
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1844.        beeiii  and  the  plaintiff  hath  been  and  is  greatly  prejudiced, 

^•^^^^^      gcc.  in  his  reversionary  estate  and  interest  of  and  in  the  said 
Hilton  -         •  .     ,  .     . 

^^  messuage,  Sic.  with  the  appurtenances,  so  m  the  possession 

Gbahtille.   hh  j  occupation  of  the  said  John  Hilton,  as  tenant  thereof 
as  aforesaid. 

Plea  3.  As  to  the  alleged  grievances,  so  far  as  they  relate 
to  or  have  been  occasioned  by  the  defendant  having,  with- 
out leaving  proper  and  sufficient  support  in  that  behalf, 
worked  the  said  mines  under  ground  near  to  the  said  several 
messuages,  &c.,  and  having  dug  for,  got  and  moved  the 
ores,  minerals  and  other  produce,  &c.,  there,  near  to  the 
said  messuages,  &c.  That  the  said  messuages,  &c.  with 
the  appurtenances,  in  the  declaration  mentioned,  always 
have  been  and  are  situate  in  the  townships  of  Shulton, 
otherwise  Shelton,  and  Hanley,  otherwise  Handley,  in  the 
county  aforesaid,  and  at  the  said  several  times  when,  &c, 
in  the  declaration  mentioned,  and  from  time  whereof,  Scc 
and  thence  hitherto,  have  been  and  still  are  within  and  part 
and  parcel  of  the  said  manor  or  lordship  of  Newcastle- 
under-Lyme,  in  the  county  of  Stafford ;  and  that  the  said 
townships,  during  all  the  time  aforesaid,  have  been  and  still 
are  within  the  said  manor  or  lordship.  And  that  before 
the  said  several  times  when.  See.,  and  also  before  and  at  the 
time  of  the  making  of  the  indenture  in  this  plea  after  men- 
tioned, to  wit,  on  12th  October,  a.d.  ]8d9i  our  Sovereign 
Lady  Queen  Victoria  was  seised  in  demesne  aa  of  fee,  in 
right  of  her  said  Majesty's  duchy  of  Lancaster,  of  and  in 
the  said  manor  or  lordship  of  Newcastle*under-Lyme,  and 
of  and  in  the  collieries,  mines,  seams  and  veins  of  coals 
and  veins  or  beds  of  ironstone  and  other  ores  and  minerals, 
situate,  lying  and  being  within  the  said  manor  or  lordship; 
and  that  her  said  Majesty,  and  all  those  whose  estate  she 
then  had  of  and  in  the  said  manor  or  lordship,  and  of  and 
in  the  said  collieries,  mines,  &c,  for  the  time  being,  and 
her  and  their  tenants  and  farmers,  occupiers  of  the  said 
collieries,  mines,  &c.,  and  all  those  persons  respectively  to 
whom  from  time  to  time  her  said  Majesty,  or  those  whose 
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estates  she  had  as  aforesaid,  have  granted  licence  and  libertj^ 
to  work,  search  for,  win,  get  and  bring  up  the  said  collieries, 
mines,  8cc.  from  time  whereof,  &c.  have  been  used  and 
accustomed  of  right,  and  of  right  ought  to  have  been  used 
and  accustomed,  and  they  still  of  right  ought  to  be  used  and 
accustomed,  to  get,  win  and  work  the  said  collieries,  mines, 
&c.  under  any  messuages  or  dwelling-houses,  buildings  and 
lands,  part  or  parcel  of  the  said  manor  or  lordship,  and 
within  the  townships  aforesaid,  or  either  of  them ;  and  then 
and  there  for  the  purpose  of  getting,  winning  and  working 
the  said  collieries,  mines,  &c.,  to  dig  and  make  under 
ground  all  such  mines,  pits,  shafts,  holes  and  levels,  under 
the  said  messuages  or  dwelling-houses,  buildings  and  lands, 
or  any  part  thereof,  as  might  from  time  to  time  be  expe- 
dient and  necessary  for  that  purpose,  and  out  of  the  said 
mines,  pits,  shafts,  holes  and  levels,  so  dug  and  made  as 
aforesaid,  to  raise,  dig,  get  and  move  the  coals,  ironstone, 
ores  and  other  minerals  there  found,  and  the  same  when  so 
raised,  dug,  got  and  moved  from  and  out  of  the  said  mines, 
pits,  8cc.,  to  carry  away  and  convert  to  her  and  their  own 
use,  doing  no  more  than  necessary  for  the  purpose  afore- 
said, and  making  and  paying  to  the  respective  tenants  and 
occupiers  of  the  surface  of  any  lands  damaged  thereby  a 
reasonable  compensation  and  satisfaction  when  demanded, 
for  and  in  respect  of  the  user  of  the  surface  of  such  lands 
in  and  about  the  getting,  winning  and  working  of  the  said 
collieries,  mines,  &c.,  and  for  and  in  respect  of  any  damage 
from  time  to  time  occasioned  or  to  be  occasioned  to  the 
surface  of  the  said  lands  by  any  thing  done  upon  the  said 
surface  in  and  about  the  getting,  winning  and  working  the 
•aid  collieries,  mines,  &c.,  but  without  making  any  com- 
pensation or  satisfaction  for  or  in  respect  of  the  said  surface 
on  any  other  account,  and  without  making  compensation  or 
satisfaction  for  any  damage  occasioned  or  to  be  occasioned 
to  any  messuages,  dwelling-houses  or  other  buildings,  within 
and  part  and  parcel  of  the  said  manor  or  lordship,  by  or  for 
VOL,  f. — D.  M,  8  ^ 
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the  purpose  of  the  getting,  winning  and  working  the  Mid 
collieries,  mines,  &c. 

That  her  Majesty,  being  so  seised,  before  the  times  when, 
&c.,  to  wit,  on  12th  October,  1839*  by  indenture,  sealed 
with  her  seal  of  her  said  duchy  of  Lancaster,  and  made 
between  herself  of  the  one  part  and  defendant  of  the  other 
part,  and  in  due  manner  inrolied  of  record  in  the  office  of 
the  auditor  of  the  said  duchy  of  Lancaster  at  Westminster, 
did  grant  and  demise  to  defendant,  his  executors,  admi- 
nistrators and  assigns,  all  those  collieries  or  mines,  &c«  of 
coal,  called,  &c.,  situate  within  the  said  several  liberties, 
townships  or  villages  of  Shulton,  &c.  and  Hanley,  &c., 
vritfain  the  said  manor  or  lordship  of  Newcastle-under* 
Lyme,  parcel  of  the  possessions  of  her  Majesty's  said 
duchy  in  the  county  of  Stafford,  and  all  other  mines,  &c. 
of  coal  belonging  to  her  Majesty  within  the  liberties,  &c* 
aforesaid,  with  full  liberty,  &c.  to  and  for  defendant,  his 
executors,  &c.  to  dig,  search  for,  discover,  win  and  get  the 
mines,  veins  and  seams  of  coal  within  the  said  liberties. 
Sic.,  parcel  of  the  said  manor,  &c.,  and  to  take,  carry  away 
and  convert  the  same,  &c.,  and  for  the  more  effectually 
draining,  getting,  winning  and  working,  &c.,  to  dig  and 
sink  pits,  8cc.,  and  to  do  all  other  acts  which  should  be 
necessary  and  expedient  for  the  several  purposes  aforesaid, 
within  any  part  or  parts  of  the  said  liberties,  &C  in  as  large, 
ample  and  beneficial  a  manner  as  the  said  Queen's  Ma* 
jesty,  her  heirs,  &c.  might  or  could  have  done  if  that  inden- 
ture had  not  been  made :  habendum  to  defendant,  his  ex- 
ecutors,  &c.,  from  the  29th  September  next  preceding  the 
day  of  the  date  of  that  indenture,  for  thirty-one  years,  from 
thence  next,  8cc.  By  virtue  of  which  several  premises  de- 
fendant entered  and  became  possessed,  &c« 

That  by  virtue  of  the  indenture,  after  the  making  of  the 
indenture  and  during  the  term,  &c.,  to  wit,  on,  &c.,  defend- 
ant got,  won  and  worked  certain  mines,  tic,  in  the  inden- 
ture mentioned  and  thereby  granted,  &c.,  and  situate  near 
to  the  said  messuages^  &c.  of  the  plaintiff,  and  within  the 
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liberties,  &c«  aforesaid,  and  then,  for  the  purpose  of  getting,         i844. 

winning  and  working  the  said  mines,  seams  and  veins  of      ^"^n^^^ 

coal,  &c.,  dug  and  made  under  ground  certain  mines,  pits,  y. 

shafts,  holes  and  levels  under  certain  lands,  being  part  and    GaAvviLLe. 

parcel  of  the  said  manor  or  lordship,  and  situate  within  the 

said  townships  and  near  to  the  said  messuages  or  dwelling*i 

houses  of  the  plaintiff,  with  the  appurtenances ;  the  same 

mines,  pits,  &c.  being  expedient  and  necessary  for  that 

purpose,  and  then  dug,  got  and  moved  from  out  of  the  said 

mines,  pits,  &c.  certain  large  quantities  of  coal,  &c.  by  the 

said  indenture  also  granted,  which  said  digging  and  making, 

8u:.,  and  digging,  getting  and  moving,  &g.,  is  the  working 

of  mines  and  digging,  8&c.  without  leaving  proper  or  suffi* 

cient  support,  &c.  in  the  declaration  mentioned.    Whereby 

and   by  means  and   reason  of  the  premises  in  this  plea 

aforesaid,  the  respective  foundations  of  the  said  several 

messuages,  &c.  of  the  plaintiff  unavoidably  became  and 

were  a  little  weakened,  8cc.,  undermined,  &o«,  defendant 

on  the  said  occasions  doing  no  more  than  was  necessary  for 

the  several  purposes  aforesaid,  and  doing  no  unnecessary 

damage  to  plaintiff.    Verification. 

Replication :  as  to  so  much  (a)  of  the  third  plea  as  relates 
to  the  messuage  secondly  mentioned,  that  before  the  com- 
mitting, &c.  and  before  the  making  of  said  indenture,  to 
wit,  15th  July,  1807,  our  late  Sovereign  Lord  King  George 
the  Third  was  seised  in  fee  of  the  duchy  of  Lancaster,  and 
in  right  thereof  of  the  said  manor  of  Newcastle-under- 
Lyme,  and  mines  and  minerals,  &c.,  that  from  time  whereof, 
&G«  the  tenements  after  mentioned  were  and  still  are  within 
and  parcel  and  customary  tenements  of  the  manor,  and 
demisable  by  copy  of  court  roll  in  fee  at  the  will  of  the 
lord,  according  to  the  custom  of  the  manor.  That  before 
the  committing,  &c.,  and  before  the  making  of  the  inden- 
ture in  the  third  plea  mentioned,  to  wit,  at  a  special  court 
baron,  held  on,  &c.,  George  the  Third,  being  so  seised,  8cc., 

(a)  The  replication  as  to  tlie  other  part  of  the  third  plea  led  to  nn 
issue  in  fact. 

S  S  12 
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granted  the  messuage,  &c.  with  the  appurtenances,  &c.  to 
plaintiff  in  fee,  to  hold  at  the  will,  &c.,  according  to  the 
custom  of  the  manor,  by  the  rents  and  services  thereof 
due  and  of  right  accustomed.  By  virtue  of  which  grant 
plaintiff,  before  the  making,  8cc.,  entered  and  was  seised, 
&c.,  and  so  continued  until  the  time  when,  &c.  That 
before  and  at  the  time  of  the  grant  the  said  messuage  was 
supported  by  the  said  foundations,  and  had  no  others,  and 
they  were  part  and  parcel  of  the  manor,  and  were  necessary 
to  the  support  of  the  said  messuage,  &c.,  so  that  without 
the  same  it  could  not  stand  or  be  used,  &c.,  and  they  con- 
tinued so  necessary,  &c.  until  and  at  the  times  when,  &c., 
and  by  reason  thereof  plaintiff  and  his  tenants,  &c.,  during 
all  the  times,  &c.  had  enjoyed  and  of  right  ought,  &€.,  as 
in  the  declaration  mentioned. 

That  John  Hilton  entered  as  tenant  to  plaintiff  after  the 
grant;  that  the  manor,  &c.  descended  from  George  the  Third 
to  the  Queen  as  heiress  of  William  the  Fourth ;  and  that 
defendant,  claiming  by  colour  of  a  certain  surrender,  pre* 
tended  to  have  been  made  by  plaintiff,  whereas  nothing 
ever  passed  thereby,  committed  the  grievances,  &c.  Veri* 
fication. 

Rejoinder :  as  to  the  prescription,  similiter. 

As  to  the  replication  with  respect  to  the  second  messuage, 
special  demurrer  and  joinder  therein. 

Plea  4:  a  justification  under  an  immemorial  custom 
within  the  manor,  in  the  terms  of  the  third  plea,  mutatis 
mutandis.    Verification, 

Replication :  the  same  with  respect  to  the  second  roes* 
suage(£r)  as  the  replication  to  the  third  plea,  mutatis  mu- 
tandis. 

Rejoinder :  as  to  the  custom,  similiter. 

As  to  the  replication  with  respect  to  the  second  mes- 
suage, that,  according  to  the  custom  of  the  manor,  tha 
tenements  in  the  replication  mentioned  to  have  been 
granted  to  plaintiff  have  been  immemorially  demised  and 

(a)  The  other  part  of  the  replication  to  the  fourth  plea  led  to  an  issue 
of  fact. 
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demisable  by  copy  of  court  roll,  subject  to  the  custom  in         1844. 
the  fourth  plea  mentioned^  and  that  the  last  mentioned 
messuagCi  &c.  was  granted  to  plaintiff  by  George  the  Thirds  v.* 

subject  to  the  said  custom.     Verification.  Granville. 

Special  demurrer  and  joinder  therein. 

There  being  a  demurrer  on  each  side,  each  party  claimed 
the  right  to  begin.  Erie  on  this  point  cited  The  Earl  of 
Falmouth  v.  Thomas  {a). 

Lord  Denman  C.  J. — The  practice  is  understood  to  be, 
that  the  party  who  first  demurs  is  entitled  to  begin. 

Erie  for  the  defendant  (&).  The  replications  are  bad  and 
the  pleas  good.  (As  the  judgment  is  confined  to  the  vali- 
dity of  the  pleas,  the  argument  on  the  replications  is 
omitted.)  The  third  and  fourth  pleas  in  substance  set  up 
a  claim,  by  the  owner  of  the  minerals  against  the  owner  of 
the  surface,  to  have  the  right  of  doing  all  that  may  be 
necessary  to  get  the  minerals,  and,  as  far  as  underground 
operations  are  concerned|  without  compensation.  The 
owner  of  a  house  is  not  entitled  to  have  it  supported  by 
the  adjoining  land  of  another  person,  unless  the  house  be 
an  ancient  house,  so  as  to  raise  the  presumption  of  a  grant 
against  the  adjoining  landowner:  Partridge  v.  Scott {c), 
Wyatt  V.  Harri8on{d),  Suppose  the  surface  in  this  case 
to  have  been  parted  with,  subject  to  the  right  of  mining, 
the  owner  of  the  house  could  not  have  the  right  claimed. 
The  introductory  part  of  the  pleas  limits  the  justification 
to  the  bare  fact  of  leaving  the  houses  without  support,  so 
as  to  throw  aside  and  exclude  any  charge  of  negligent  or 
improper  mining.  Dodd  v.  Holme  (e)  and  Harris  v.  JRy- 
diHg{f)p  therefore,  do  not  apply.  Suppose  the  owner  of 
two  adjacent  houses  is  in  the  habit  of  carrying  on  a  nuisance 

(a)  1  C.  &  M.  89.  (c)  3  M.  &  W.  9ii0. 

(b)  The  case  was  argued  on  a         (d)  3  B.  &  Ad.  871. 

former  day  in  this  vacation  (Feb.  (e)   1  A.  &  £.  493;  S.  C.  3  N« 

5),  before  Lord  Denman  C.  J.,  Pat-     &  M.  739. 

tesony  Cckridge  and  Wightmau  Js.         (/)  5  M.  &  W.  60. 
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1844.        in  one  of  them^  and  sells  the  other  house  with  notice  of 
)f^^^^      the  nuisance  :  could  the  purchaser  sue  him  ?    Here  it  may 
V.  be  taken  that  the  surface  and  the  minerals  formerly  belonged 

GBAHVitLB.  jQ  jijg  gjjQjg  person.  In  mineral  districts,  the  surface  is 
commonly  of  little  value.  Is  it  improbable  or  unreasonable 
that  the  owner,  when  parting  with  the  surface,  should  sti- 
pulate that  the  grantee  should  hold  it  subject  to  all  the 
grantor's  rights  of  mining? 

The  right  claimed  is  sufficiently  certain,  and  is  not  bad 
as  involving  a  daim  to  destroy  the  subject*matter  of  the 
supposed  grant  If  the  surface  fall  it  will  be  still  surface. 
If  a  person  claiming  a  toll  for  passing  over  a  highway  can 
shew  that  the  toll  and  soil,  though  now  severed,  were  once 
in  the  same  hands,  it  may  be  presumed  that  the  soil  was 
granted  to  the  public  in  consideration  of  the  tolls,  for  '*  the 
rule  with  regard  to  prescriptions  is,  that  every  prescription 
is  good  if  by  any  possibility  it  can  be  supposed  to  have  had 
a  legal  commencement:"  Lord  Pelham  v.  PickersgUl{a). 
In  Bourne  v.  Taylor  {b)  it  was  held  that  the  lord  of  a 
manor  has  no  right,  without  a  custom,  to  enter  upon  the 
copyholds  within  his  manor  to  bore  for  mines,  but  it  was 
not  disputed  that  by  custom  or  reservation  he  might  do  so. 
In  Paddock  v«  Forrester  (c)  the  same  right  of  mining  in  this 
very  manor  was  pleaded,  and  its  validity  in  point  of  law 
was  not  disputed.  The  Sari  of  Cardigan  v.  Armitage(d) 
is  an  instance  of  a  similar  right. 

As  to  the  fourth  plea,  which  relies  upon  a  custom,  it  is 
enough  to  shew  that  such  a  custom  may  have  had  a  rea- 
sonable origin.  Such  a  custom  then  may  well  rest  on 
agreement.  In  Tyson  v.  Smith  (e),  the  custom  there  con* 
sidered  is  so  put.  *'  The  custom,''  says  Tindal  C.  J., 
''  arrives  at  last  to  an  agreement,  which  has  been  evidenced 
by  such  repeated  acts  of  assent  on  both  sides  from  ibe  ear^ 
liest  times,  beginning  before  time  of  memory  and  continuing 

(a)  1  T.  R.  600, 667.  (tf)  3  B.  &  C.  497 ;  5.  C.  3  D. 

(6)  10  East,  189.  &  R.  414. 

(c)  3  M.  &  Qr.  908.  (<)  9  A.  Ar  £.  4^s  AC  ifl  Qi 

B.,  6  A.  &  £.  745. 
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down  to  our  own  times,  that  it  has  become  the  law  of  the  1844. 
particular  place."  In  Baieson  v.  Oreen(a)  it  was  held,  that 
the  right  of  commoners  may  be  subservient  to  the  right  of 
the  lord  in  the  soil,  so  that  the  lord  may  dig  clay  pits  with-  Ohamvilie. 
out  leaving  sufficient  herbage  for  the  commoners.  Buller  J. 
in  his  judgment  observed,  '^  Where  there  are  two  distinct 
rights  claimed  by  different  parties,  which  encroach  on  each 
other  in  the  enjoyment  of  them,  the  question  is,  which  of 
the  two  rights  is  subservient  to  the  other?  It  may  be 
either  the  lord's  right  which  is  subservient  to  the  com- 
moners, or  the  commoners'  which  is  subservient  to  the 
lord's.  In  general  one  would  say  that  the  lord's  is  the 
superior  right,  because  the  property  of  the  soil  is  in  him ; 
but,  if  the  custom  established  by  evidence  shew  that  it  is 
subservient  to  the  commoners,  then  he  cannot  use  the  com- 
mon beyond  that  extent,  otherwise  he  subjects  himself  to 
an  action  for  the  excess.  But  here  the  evidence  shews  that 
the  commoners'  right  to  the  enjoyment  of  the  common  has 
always  been  subservient  to  the  lord's,  for  he  has  always 
dug  the  common  when,  where  and  in  what  manner  be 
pleased."  In  Clarkson  v.  Woodhouse  {b)  the  lord  alleged  a 
custom  for  the  tenants  to  have  portions  of  the  waste  assigned 
to  them  for  getting  turves,  and  for  the  lord,  after  such  por- 
tions had  been  cleared  of  the  turves,  to  have  the  ground 
free  from  common.  The  custom  was  objected  to  as  un- 
reasonable, because  in  destruction  of  the  right  claimed  by 
the  tenants.  But  it  was  answered  by  Lord  Mansfield  C.  J., 
**  This  is  a  qualification  of  the  right;  suppose  it  introduced 
at  the  same  time  with  the  grant,  the  grantor  might  qualify 
it  in  any  way.  It  is  not  an  unreasonable  matter  of  agree- 
ment or  grant,  therefore  there  is  nothing  unreasonable  or 
repugnant  in  this."  In  Folkard  v.  Hemmett  (c),  De  Grey 
C.  J.  appears  to  have  suggested  that  the  lord  might  reserve 
the  right  of  granting  part  of  the  common  to  strangers  for 
building.    In  Place  v.  Jackson  {d)  the  right  of  common  was 

(a)  5  T.  R.  411.  (c)  5  T.  B.  417,  n. 

lb)  5  T.  R.  412,  n.  {d)  4  D.  &  R.  318. 
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1844.        held  to  be  subservient  to  the  lord's  right  of  digging  stone, 
lu  Broadbent  v.  Wilks{a),  a  custom  for  the  lord  when 
V.  "^       working  coal  pits  to  throw  the  earth  near  to  the  pits  and 
Granville     ^^^^^  j^  jj^^^g  ^^^  j^^ij  j^^^j  f^^.  uncertainty.     Yet  it  was 

said  by  fVilles  C.  J.,  in  delivering  the  judgment  of  the 
Court,  "  The  objection  that  this  custom  is  only  beneficial 
to  the  lord  and  greatly  prejudicial  to  the  tenants,  is,  we 
think,  of  no  weight ;  for  it  might  have  a  reasonable  com- 
mencement notwithstanding,  for  the  lord  might  take  less 
for  the  land  on  account  of  this  disadvantage  to  his  tenant." 
In  Arlett  v.  Ellis  {b)  it  was  held,  that  a  custom  for  the  lord 
of  a  manor  to  inclose  the  waste  without  limit  was  bad, 
as  being  inconsistent  with  the  rights  of  the  commoners. 
In  that  case  undoubtedly  the  exercise  of  an  unlimited 
right  of  building  would  destroy  the  common  altogether. 
Here  the  surface  will  not  be  de:)troyed  by  the  right  claimed. 
They  also  referred  on  this  point  to  the  custom  of  bound- 
ing (considered  in  Doe  d.  Earl  of  Falmouth  v.  Aldenon{c\ 
The  Case  of  Mines  {d),  Hix  v.  Gardiner  {e),  Mille  v. 
Benet{f),  Gilb.  Ten.  305,  5th  ed.). 

If  it  be  objected  that  the  lease  stated  in  the  pleas  is  void, 
as  not  having  been  made  in  conformity  with  stat.  I  Jtuu 
c.  7,  s.  5,  the  defect^  if  any,  is  cured  by  pleading  over : 
Bishop  of  London  v.  Mercers*  Company  (g),  Fletcher  v. 
PogsoH{h).  At  all  events  the  lease  would  be  valid  during 
the  life  of  the  Queen. 

Kelly  contrd.  The  defendant  claims  a  right  to  mine 
under  dwelling-houses,  which  are  admitted  to  be  immemo- 
rial, without  leaving  them  necessary  support;  and  this 
without  notice  and  without  compensation.  Such  a  right  is 
very  different  from  the  right  to  undermine  arable  or  pasture 

(a)  Willes,  360.  (e)  3  Bulst.  195. 

(6)  7  B.  &  C.  346 ;  S.C.9  D.         (/)  Yearb.  Trio.  S  H.  4.  84  E 

&  R.  897.  pi.  20. 

(c)  Note  to  the  report  of  Vkev.         (g)  3  Str.  995,  931. 
Thomas,  by  Sroirke,  p.  39.  (A)  3  a  &  C.  192;  &  C  5  Di 

(d)  Plowd.  310,  386.  &  R.  1. 
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land.     It  18  said  that  unless  this  right  exist  it  will  be  im-        1844. 
possible  to  mine  under  houses.     But  no  such  consequence       .. 
follows ;  it  will  merely  be  necessary  for  the  miner  to  leave    ^     v. 
pillars  to  support  the  houses. 

The  right  claimed,  whether  by  way  of  custom  or  pre- 
scription, is  void  on  two  grounds:  I.  It  destroys  the  sub- 
ject-matter of  the  tenure.  2.  It  tends  to  a  common  nui- 
sance. It  does  not  follow  the  rules  of  a  valid  custom,  as 
laid  down  in  Le  Case  de  Tamstry  (a).  It  is  ridiculous  to 
suppose  that  the  houses  in  question  were  built  subject  to 
an  agreement  that  the  miner  might  let  them  down  whenever 
he  pleased.  Broadbent  v.  Wilks{b)  is  decisive  of  the  pre- 
sent case;  and  Badger  v.  Ford{c)  and  Jrleti  v.  Ellis {d) 
are  strong  authorities  for  the  plaintiff,  for  they  shew  that 
the  lord  cannot  have  the  right  to  destroy  even  an  incident 
of  his  grant.  Here  the  whole  subject  is  destroyed.  Har'^ 
ris  V.  Ryding{e)  shews  that  the  miner  is  bound  to  leave 
support  for  the  surface.  If  the  right  claimed  could  exist, 
the  plea  is  bad,  as  it  does  not  allege  that  the  right  has  been 
immemorially  used. 

The  right  must  therefore  be  claimed  by  prescription. 
But  the  lord  cannot  prescribe  against  his  tenant.  Whatever 
right  the  lord  has  is  by  custom.  [Coleridge  J.  It  does  not 
appear  on  the  pleas  that  the  premises  are  copyhold.  Pat- 
teson  3.  If  the  replication  is  got  rid  of  as  argumentative, 
there  will  be  nothing  on  the  record  to  shew  that  the  pre- 
mises are  copyhold.]  However  that  may  be,  the  right, 
whether  claimed  by  prescription  or  custom,  is  void.  It  must 
be  supposed  by  the  defendant  that  the  owner  of  the  dwel- 
ling-house granted  the  right  of  undermining  it.  [Patteson 
J.  That  is  not  the  supposition,  but  that  the  owner  of  the 
mine  made  the  grant  to  the  owner  of  the  dwelling-house 
subject  to  the  right  of  mining.]  Then  the  reservation  is 
bad  as  being  repugnant  to  the  grant.    In  Shepp.  Touch. 

(a)  Da?y9, 88.  ((Q  7  B.  &  C.  846 ;  8.C.  9  D. 

(b)  WiUes,  860.  &  R.  897. 
L(0  8  B.  &  Aid.  153.  (e)  5  M.  &  W.  60. 
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1644.  p.  79^  c.  5y  8.  7|  it  is  laid  down  that  an  exception  is  in- 
jT*^'^^'^  valid,  if  it  "  be  such  as  is  repugnant  to  the  grant,  and  doth 
V.  Utterly  subvert  it  and  take  away  the  fruit  of  it,  as  if  one 

Grahville.  g,.3nt  g  manor  or  land  to  another,  excepting  the  profits 
thereof;  or  make  a  feoffment  of  a  close  of  meadow  or  pas- 
ture, reserving  or  excepting  the  grass  of  it;  or  grant  a 
manor  excepting  the  services."  See  ulso Potter  v.  Nartk{a)p 
Vin.  Abr.  £65,  Prescription,  (G),  pi.  4,  and  Dewell  v.  jSeiJi- 
ders{b)  shew  this  claim  to  be  invalid,  as  tending  to  a 
nuisance. 

In  the  cases  cited  for  the  defendant,  there  was  some 
incident  only  of  the  subject-matter  destroyed,  and  not  the 
subject-matter  itself.  [Patteson  J.  referred  to  Liord  Lons- 
dale*s  case,  cited  in  Wyrley  Canal  Company  v.  Bradley  (c).] 
In  Paddock  v.  Forrester  {d)  and  The  Earl  of  Cardigan  v. 
Armitage{e),  no  question  was  raised  as  to  the  legality  of 
the  prescription.  In  Bateson  v.  Green  (f)  the  marginal 
note  is  not  warranted  by  the  judgment,  and  if  the  meaning 
of  the  case  is  that  the  lord  may  deprive  the  commoner  of 
his  common  altogether,  it  is  not  law,  and  is  certainly  not 
upheld  to  that  extent  in  Artlett  v.  Ellis  {g). 

He  also  contended  that  the  lease  stated  in  the  pleas  was 
void  under  stat.  1  Ann, 

Erie  in  reply  contended  that  there  was  no  claim  by  the 
defendant  to  commit  a  common  nuisance,  as  it  did  not 
appear  that  the  houses  were  in  a  public  place ;  that  his 
claim  would  certainly  be  supported  by  an  express  grant; 
and  that  the  claim  was  not  to  destroy  the  dwelling-bouses 
at  pleasure,  but  that  the  tenant  had  chosen  to  take  them 
subject  to  a  contingency,  which  might  never  have  happened, 
of  the  vein  of  coal  taking  a  certain  direction* 

Cur.  adv.  vult. 

(a)  1  Vent.  383.  (e)  2  B.  &  C.  197;  S.  C.  3  D. 

(6)  Cro.  Jac.  490.  &  R.  414. 

(c)  7  East,  368,  371,  372.  (/)  5  T.  R.  411. 

(d)  3  M.  &  Gr.  90S.  (g)  7  B.  &  C.  365;  &  C.  9  D. 

&  R.  897. 
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Lord  Dbnman  C.  J.  now  delivered  the  judgment  of  the  1844. 
Court  as  follows : — This  is  an  action  on  the  case  for  inju- 
ring two  ancient  houses ;  one  occupied  by  the  plaintiff,  the 
other  held  under  him  by  a  tenant.  These  acts  are  justified 
by  a  prescription,  stated  in  the  third  plea,  and  by  a  custom 
set  out  in  the  fourth,  by  which  a  right  is  claimed  for  the 
defendant  as  lessee  of  the  manor  of  Newcastle-under-Lyme. 
(His  Lordship  here  stated  the  claims  of  right  as  alleged  in 
the  pleas.) 

These  pleas  are  demurred  to,  as  setting  forth  a  prescrip- 
tion or  custom  which  cannot  be  sustained  at  law,  because 
unreasonable.  In  considering  the  question,  we  make  no 
distinction  between  the  two  pleas ;  they  are  the  same  with 
reference  to  the  objection.  If  either  the  prescription  or 
the  custom  is  bad  on  that  account,  the  other  must  be  bad 
likewise ;  and,  if  the  one  is  valid  in  law,  the  other  may  be 
valid  also.  We  also  think  that  the  question,  whether  these 
houses  are  freehold  or  copyhold,  does  not  affect  that  which 
I  have  just  stated.  If  the  custom  can  so  far  prevail  as  to 
attach  on  all  the  freehold  houses  within  the  manor,  it  might 
also  attach  on  all  ancient  copyhold  houses,  such  as  the 
defendant  has  described  these  two  houses. 

The  principle  upon  which  this  custom  is  said  to  be  in- 
valid, is  laid  down  by  Willes  C.  J,  in  JBroadbent  v.  Wilks{a). 
The  paragraph  was  cited  by  both  parties  in  the  argument. 
'*  The  objection,  that  this  custom  is  only  beneficial  to  the 
lord,  and  greatly  prejudicial  to  the  tenants,  is,  we  think,  of 
no  weight ;  for  it  might  have  a  reasonable  commencement 
notwithstanding,  for  the  lord  might  take  less  for  the  land 
on  account  of  this  disadvantage  to  his  tenant.  But  the 
true  objections  to  this  custom  are,  that  it  is  uncertain  and 
likewise  unreasonable,  as  it  may  deprive  the  tenant  of  the 
whole  benefit  oftlie  land,  and  it  cannot  be  presumed  that  the 
tenant  at  first  would  come  into  such  an  agreement.*^ 

The  custom  thus  held  invalid  was  this,  that  ''  when  and 
as  often  as  the  lord  of  the  manor  or  his  tenants  of  the  col- 

(a)  Willes,  360. 
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lieries  or  coal  mines/'  "  have  sunk  pits  in  the  freehold  lands 
^'^^      in  Halton/'  *'  for  the  working  of  the  said  collieries  there, 
V.  to  get  coals  coming  and  arising  from  thence/'  the  lord  and 

his  tenants  *'  have  used  and  been  accustomed  to  throw,  cast 
and  place"  '*  the  earth,  clay,  stones,"  8cc.  '*  coming  there- 
from together  in  heaps  on  the  land  near  to  such  pits/' 
"  there  to  remain  and  continue,  and  to  "  place"  wood  there 
for  the  necessary  use  of  the  said  pits,  and  to  take  and  carry 
away  from  thence  with  carts"  "  part  of  the  said  coals  so 
laid  and  placed  there,  and  to  burn  and  make  into  cinders 
there  other  part  of  the  said  coals,"  *'  at  his  and  their  will 
and  pleasure." 

Lord  Chief  Justice  Willes,  after  pointing  out  the  uncer- 
tainty of  the  alleged  custom,  proceeds :  '^  And  certainly  no 
custom  can  be  more  unreasonable  than  the  present*  It 
may  deprive  the  tenant  of  the  whole  profits  of  the  land ; 
for  the  lord  or  his  tenants  may  dig  coal  pits  when  and  as 
often  as  they  please,  and  may  in  such  case  lay  their  coals 
&c.  on  any  part  of  the  tenant's  land,  if  near  to  such  coal 
pits,  at  what  time  of  the  year  they  please,  and  may  let  them 
lie  there  as  long  as  they  please  ;  so  they  may  be  laid  on  the 
tenant's  land  and  continue  there  for  ever,  though  it  may  be 
more  convenient  for  the  lord  to  bring  them  on  his  own 
land,  which  is  absurd  and  unreasonable." 

The  case  was  removed  by  writ  of  error  from  the  Court 
of  Common  Pleas  into  this  Court:  after  being  argued 
several  times,  the  judgment  was  unanimously  affirmed  (a). 
Lord  Chief  Justice  Lee  said  (6)  that  the  question  was, 
*'  whether  this  was  a  reasonable  lex  loci,  which  they  held 
it  not  to  be,  inasmuch  as  it  laid  a  great  bift-den  upon  the 
land  of  the  plaintiff,  without  any  consideration  appearing, 
either  public  or  private.  That  it  savoured  of  an  arbitraty 
power,  and  might  (as  laid)  put  it  in  the  power  of  the  lord 
totally  to  deprive  the  tenant  of  the  benefit  of  the  land,  there 
being  no  restriction  in  time,  and  the  word  near  was  too 

(o)  Wilkes  V.  Broadkentf  1  Wils.         (b)  9  Str.  1S35. 
63 ;  <S.  C.  2  Str.  1994. 
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vague  and  uncertain."  The  report  in  WUmh,  after  men- 
tioning the  vagueness  of  that  word,  remarks  also  that  the 
custom  is  "  very  unreasonable,  for  it  laid  such  a  great  bur-  «. 

den  upon  the  tenant's  land,  without  any  consideration  or  Graiivilie, 
advantage  to  him,  as  tended  to  destroy  his  estate,  and  defeat 
him  of  the  whole  profits  of  his  land,  and  savours  much  of 
arbitrary  power,  being  pleaded  to  be  at  the  will  and  plea- 
sure of  the  lord,  and  to  do  it  as  often  and  when  he  pleases;" 
''  and  what  was  said  at  the  bar  touching  the  public  utility 
of  coal  pits  to  the  realm  cannot  be  considered,  for  the  pits 
may  be  worked  without  this  custom,  for  ought  that  appears 
to  the  contrary;*'  ''  and  to  support  this  custom  would  be 
to  take  away  the  whole  benefit  of  the  land  granted  origi- 
nally to  the  copyholder  by  the  lord ;  and  it  is  a  void  custom 
and  contrary  to  law,  that  the  lessor  shall  have  common 
encounter  son  demise  quia  est  part  del  chose  demise  ;  Palm. 
21£(a);  and  this  custom,  being  pleaded  to  be  at  the  will 
and  pleasure  of  the  lord,  tends  to  make  him  judge  in  his 
own  cause,  which  the  law  will  not  endure." 

There  can  be  no  necessity  for  shewing  by  a  comparison  of 
details,  that  the  custom  now  pleaded  is  far  more  oppressive 
than  that  which  was  thus  deliberately  condemned  by  both 
Courts.  The  words  '*  at  the  will  and  pleasure  of  the  lord'' 
do  not  indeed  appear  in  the  present  record :  but  such  is 
the  effect  of  the  claim ;  for  the  lessee  of  the  duchy  and  his 
sub-tenants  assume  the  power  of  entering  any  lands  within 
the  manor,  and  searching  for  minerals,  without  any  restric- 
tion as  to  times  and  seasons,  or  the  mode  of  occupation  or 
culture.  Several  cases  were  cited  to  shew  that  such  a 
custom  might  be  valid.  The  most  recent,  Paddock  v. 
Forrester  {b),  though  arising  in  the  same  district,  has  no 
bearing  whatever  on  the  point  before  us.  The  plaintiff 
there  sued  for  trespass  in  digging  and  taking  away  his  land 
and  the  coal  ore  there.  The  defendant  justified  in  his  third 
plea,  under  a  custom  stated  generally,  and  in  his  fourth, 


(fl)  White  V.  iSoyer,  Palm.  !^11, 


{b)  S  M.  &  Q.  903. 
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1844.  under  the  same  custom  as  qualified  by  a  right  to  compen- 
sation. The  general  custom  was  traversed:  under  the 
special  custom,  the  defendant  pleaded  that  he  bad  made 
GftAMviLLt.  sufScient  compensation.  At  a  trial  at  bar  in  the  Court  of 
Common  Pleas,  the  jury  found  the  compensation  insuffi- 
cient, and  the  Court  directed  a  verdict  for  the  plaintiff  on 
the  third  plea,  holding  that  it  was  not  supported  by  proof 
of  the  qualified  custom.  The  injury  to  foundations  was  in 
no  way  connected  with  that  trial. 

The  greatest  reliance,  however,  was  placed  on  some  de- 
cisions, in  which  a  custom  derogatory  to  the  lord's  oral 
grant  has  been  holden  valid.  Bataon  v.  Gr€en{a)  is  the 
strongest  of  these  cases,  where  the  lord  of  the  manor  de- 
fended himself  successfully  against  a  commoner,  whose 
extent  of  common  he  had  curtailed  by  taking  clay,  on  proof 
that  the  lord  had  constantly  done  so.  The  language  of 
Lord  Kenyan  is  certainly  large,  though  considered  by  Baj^ 
ley  J.,  in  Arkti  v.  Ellis (b),  to  be  subject  to  some  restric* 
tion.  If,  indeed,  it  must  be  taken  to  import  that  a  lord, 
after  granting  rights  of  common,  may  help  himself  to  any 
portion  of  the  common  land  to  the  exclusion  of  his  gran- 
tees, such  a  doctrine  is  incompatible  with  many  other  cases, 
and  cannot  be  supported  in  principle.  The  two  decisions 
in  the  notes  to  Bateson  v.  Green{a)  are  much  more  cau- 
tiously worded;  and  in  that  of  Folkard  v.  HemvMt{c)f 
Lord  Chief  Justice  De  Grey  expressed  himself  conformably 
to  what  we  consider  the  true  legal  principle.  **  The  de> 
fendants  justify  under  the  usage.  I  will  not  call  it  a  customi 
because  I  look  on  it  as  a  reserved  right  of  the  lord ;"  and 
assuredly,  whatever  the  lord  can  reasonably  be  supposed  to 
have  reserved  out  of  his  grant,  the  usage  may  adequately 
prove  that  he  did  reserve.  But  a  claim  destructive  of  the 
subject-matter  of  the  grant  cannot  be  set  up  by  any  usage. 
Even  if  the  grant  could  be  produced  in  specie,  reserving  a 
right  in  the  lord  to  deprive  his  grantee  of  the  enjoyment  of 

(a)  5  T.  R.  411.  (c)  5  T.  R.  417,   note  («)  to 

{b)  7  B.  &  C.  346;  S.  C.  9  D.      Bateson  v.  Green. 
&  R.  897. 
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tbe  thing  grantedi  such  a  clause  must  be  rejected  as  repug*        i844. 
nant  and  absurds    That  tbe  prescription  or  custom  here      ^'"^^^^^ 
pleaded  has  this  destructive  effect,  and  is  so  repugnant  and  «. 

▼Old)  appears  to  us  too  clear  from  tbe  simple  statement  to    Okahville. 
admit  of  illustration  by  argument. 

Our  speedy  decision  was  requested  by  both  parties,  and 
our  opinion  being  clear  ought  not  to  be  delayed.  If  it  is 
wrong,  it  tuay  be  placed  immediately  in  the  proper  train 
for  correction. 

Judgment  for  plaintiff. 


Mould  v.  Williams  and  another  (a). 

Trespass  for  taking  and  carrying  away  the  plaintiff  *s  Hrhwa'^Act 

timber.  (stat.5&a 

Plea.     Not  guilty  (by  statute).  Zf^*\^\!k 

Issue  thereon.  enacts  that  if 

On  the  trial  before  Lord  Denman  C.  J.  at  the  Middlesex  ^'^is^id'^' 

Sittings  after  Michaelmas  Term.  1843.  it  appeared  that  the  upon  any  high- 

,  way  so  as  to 

defendants  were  justices  of  the  peace  for  the  coUnty  of  be  a  nuisance, 

Middlesex,  and  that  they  justified  the  trespass  under  the  and  shall  not 

'  •  after  nouce  be 

Highway  Act,   stat.  5  &  6  Will.  4,  c.  50,  s.  73,  which  removed,  it 

enacts,  that  "  if  any  timber,  stone,  &c.,  shall  be  laid  upon  fo* di^slTr-^"* 

any  highway  so  as  to  be  a  nuisance,  and  shall  not  after  veyor,  by  order 

notice  given  by  the  surveyor,  8cc ,  be  forthwith  removed^  a  justice  to 

it  shall  and  may  be  lawful  for  the  surveyor,  &c.,  by  order  in  '^"J^^i^^v 

writing  from  any  one  justice,  to  clear  the  said  highway  by  an  order  of  a 

removing  the  said  stone,  &c."     The  surveyor  of  the  high-  {JJ^'^^^i'Sje'' 

ways  in  the  parish  of  Enfield  had  given  the  plaintiff  notice  plaintiflTs  tim- 

to  t-emove  certain  timber  alleged  to  be  lying  on  and  ob-  on'the^ighway 

structing   the    highway.      Tbe   timber    not   having    been  and  directing 

removed,  the  same  officer  summoned  the  plaintiff  to  shew  conclusive  to 

cause  before  the  defendants  why  the  timber  should  not  be  f^®^  ?^*'  *® 

lieb 
way,  so  that 


locus  in  quo 
(<i)  Decided  on  the  last  day  of  the  term.  was  a  high- 


the  plaintiff  in  an  action  of  trespass  against  the  justice  who  made  the  order  cannot  dis- 
pute his  jurisdiction  on  the  ground  that  the  locus  in  quo  was  not  a  highway. 
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1844.  removed  from  the  highway.  The  plaintiflF  attended  the 
summons.  The  surveyor  gave  his  information  upon  oath, 
and|  after  a  hearing,  requested  the  defendants  to  issue  their 
warrant  for  removing  the  timber  from  the  highway.  They 
issued  their  warrant  reciting  these  proceedings,  and  di- 
recting the  surveyor  to  remove  the  timber  from  the  highway. 
For  the  surveyor's  execution  of  this  warrant,  the  magistrates 
were  sued  as  trespassers  on  the  ground  that  they  had  no 
jurisdiction,  because  the  place  where  the  timber  was 
removed  was  not  part  of  the  highway.  The  warrant  was 
produced.  For  the  plaintiff  it  was  proposed  to  shew  that 
the  place  from  which  the  timber  had  been  removed  was  no 
part  of  the  highway.  His  lordship  held  the  order  to  be 
conclusive  on  this  point,  and  rejected  the  evidence.  Ver« 
diet  for  the  defendants. 

Bramwell  moved  (a)  for  a  new  trial,  on  the  ground  that 
ihe  order  was  not  conclusive  to  shew  the  locus  in  quo  to 
be  a  highwayi  and  that  therefore  the  evidence  on  this  point 
should  have  been  admitted.  In  Branwell  v.  Patmeck  (fi),  a 
person,  employed  by  an  attorney  to  keep  possession  of 
goods  seized  under  a  fi.  fa.,  made  complaint  to  a  magistrate 
that  he  could  not  obtdin  payment  for  his  services,  and  the 
magistrate,  having  summoned  the  party  and  heard  the  com- 
plaint, proceeded  under  stat.  20  Geo.  2,  c.  19»  and  made 
an  order  upon  the  attorney  for  payment  of  a  sum  of  money 
which  was  afterwards  levied  on  his  goods.  It  was  held 
the  magistrate  was  liable  in  trespass,  for  that  the  service 
performed  was  not  of  a  nature  to  give  jurisdiction  under 
the  statute.  In  that  case  it  might  have  been  said  that  the 
nature  of  the  service  was  a  fact  which  the  magistrate  had 
to  adjudicate  on,  and  therefore  that  his  judgment  was  con- 
clusive, yet  the  Court  decided  that  he  was  liable  on  the 
ground  that  the  ^complainant  was  not  a  labourer  within  the 
statute  in  point  of  fact.    It  is  true  that  the  warrant  set  out 

(a)  Onthe  13th  January,  before         (6)  7  B»  &  C.  536;  S.  C.  I  M, 
Lord    Denman  C.  J.,   PaUntptf      &  R.  409. 
Ccieridge  and  Wightman  Js. 
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tlie  nature  of  the  service,  so  that  it  might  have  been  argued        1844. 
that  the  warrant  was  bad  on  the  face  of  it,  but  the  judgment 


Mould 


WiLLIAllS. 


seems  to  have  proceeded  entirely  on  the  ground  that  there  ^^  v. 
was  not  jurisdiction  in  fact.  [Lord  Denman  C.  J.  I 
thought  Briitain  v.  Kinnaird{a)  was  applicable,  as  the  jus- 
tices bad  jurisdiction  to  decide  whether  the  place  was  a 
highway  or  not.]  Branwell  v.  Penneck{b)  is  the  later 
decision,  and,  like  the  present,  was  a  case  where  an  order 
of  magistrates  was  in  question,  and  not  a  conviction,  as  in 
Brittain  v.  Kinnaird  (a).  In  Basteii  v.  Carew  (c),  which 
was  trespass  for  giving  plaintiiF's  landlord  possession  of  a 
farm  as  a  deserted  farm,  Holroyd  J.  put  it,  that,  when 
acting  under  the  stat.  1 1  Geo.  £,  c.  19,  s.  16,  the  magis- 
trates were  judges  of  record.  The  distinction  now  sug- 
gested between  an  order  and  a  conviction  was  taken  by 
Burrough  J.  in  Brittain  v.  Kinnaird  {a),  with  reference  to 
Welch  v.  Nash  {d),  and  by  Bayley  J.  with  reference  to  the 
same  case  in  Gray  v.  Cookson(e).  In  Welch  v.  Nash{d), 
where  a  new  highway  had  not  been  set  out  before  the  old 
one  had  been  stopped  up,  it  was  held  that  the  legality  of 
the  order  of  the  magistrates  under  the  General  Highway 
Act  might  be  questioned,  although  they  were  confirmed  by 
sessions  on  appeal.  In  Weaver  v.  Price  (f)  it  was  held 
that  trespass  lay  against  magistrates  for  granting  a  warrant 
to  levy  poor  rates,  if  the  party  distrained  upon  has  no  land 
in  the  parish.  Yet  in  that  case  the  warrant  recited  that 
the  plaintiff  was  an  occupier  within  the  parish.  In  Rex  v. 
Gilhei(g),  an  order  of  justices,  requiring  the  stewards  of  a 
benefit  society  to  readmit  a  member  who  had  been  ex- 
pelled, recited,  that  it  appeared  to  the  justices  that  the 
rules  of  the  society  had  been  enrolled  at  the  quarter  sessions. 
On  the  trial  of  an  indictment  against  the  stewards  for  dis- 
obeying such  order,  it  was  held  that  the  recital  was  not 

(a)  1  B.  &  B.  433.  (d)  8  East,  394. 

(b)  7  B.  &  C.  536  i  S.  C.l  M.  (e)  16  East,  23. 
&R.  409.  (/)  3B.&Ad.  409. 

(c)  S  B.  &  C.  649 ;  S.  C.b  D.         (g)  8  B.  &  C.  439;  2  M.  &  P. 
&R .  558.  454. 

YOL,  I,— D.  M*  T  T 
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1644.  evidence  of  the  enrolment  of  the  rules.  He  cited  also 
Fernley  v.  Worthingion  (a).  A  conviction  is  a  judgment ;  but 
in  a  case  like  the  present  no  judgment  could  be  pleaded,  so 
that  the  defendants,  if  they  had  been  compelled  to  plead 
specially,  would  have  had  to  plead  the  fad  that  the  timber 
was  on  the  highway. 

Cur*  adv.  tmk. 

Lord  Dbnman  C.  J,,  after  stating  the  facts  aa  above^ 
delivered  the  judgment  of  the  Court  as  follows: — It  ap- 
peared to  me  on  the  trial  that  there  was  no  difference 
between  this  case  and  Britiain  v.  Kinnaird  (b)f  eicept  that 
there  the  magistrates  convicted,  here  they  issued  a  wanant 
to  remove  an  obstruction.  It  does  not  appear  to  us  Ikat 
this  can  make  any  difference  in  principle.  In  both  cases 
they  are  bound  to  exercise  the  power  confided  by  the  act. 
The  party  interested  receives  notice  to  attend  and  dispft-ove 
all  that  can  entitle  them  to  adopt  any  measures  against 
him,  and  their  warrant  is  an  adjudication  of  every  material 
point. 

We  were»  however,  rather  disposed  to  doubt  whether, 
as  the  7drd  section  gives  this  authority  only  where  the 
obstruction  is  laid  on  the  highwajf,  the  jurisdiction  might 
not  be  disproved  by  shewing  to  the  jury's  satisfaction  that 
the  locus  it)  quo  was  not  part  of  the  highway.  The  same 
might  have  been  said  in  BnUain  v.  Kinnaird{b).  The 
power  of  convicting  was  given  by  2  Geo.  3,  c.  28,  where  the 
owner  of  a  boat  used  it  in  the  manner  prohibited,  and  the 
court  held  that  magistrates,  committing  the  plaintiff  for 
having  used  his  boat  in  such  manner,  were  not  to  be  made 
answerable  in  trespass  by  proof  submitted  to  a  jury  that 
plaintiff's  boat  was  not  such  a  one  as  the  act  described;  but 
that  the  finding  by  the  magistrates  on  their  conviction  was 
conclusive  against  him  on  that  point.  We  think  we  ought 
to  throw  no  doubt  on  the  authority  of  that  case. 

We  were  pressed  with  the  case  of  actions  against  magis- 

(a)  1  M.  &  Gr.  491.  (6)  J  B.  &  B.  432. 
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trates  who  issue  warrants  of  distress  for  enforcing  pay- 
ment of  poor  rates^  in  which  they  have  been  held  liable 
to  an  action  for  damages,  if  the  rate  itself  be  invalid.  This 
case  is  clearly  distingaishable.  A  rate  indeed,  good  on  its 
face,  and  free  from  any  such  defect  as  makes  it  wholly  void, 
is  a  necessary  part  of  the  foundation  of  the  jurisdiction ; 
but  tvith  the  formation  of  that  rate  the  magistrates  have 
nothing  to  do,  nor  does  its  validity  ever  come  in  judgment 
before  them, — that  is  a  mere  fact,  as  to  which  they  institute 
oo  ihquiry  and  come  to  no  judicial  conclusion  ;  their 
warrant  of  distress,  therefore,  cannot  be  any  evidence,  still 
less  conclusive  evidence,  of  ahy  fact  on  which  the  validity 
of  the  rate  th9j  depend,  nor  in  its  terms  does  it  affect  to  be. 
For  example,  occupation  within  the  parish  for  which  the 
rate  is  made,  is  necessary  to  its  validity  as  against  the  indi- 
vidual, but  the  inquiring  into  that  would  be  extra-judicial 
by  the  mtlg)strates>  and  therefore  when  the  party  brings 
that  matter  before  them,  in  answer  to  the  application  for 
the  warrant,  this  Gdurt  has  usually  declined  to  compel 
them  by  mandamus  to  issue  th^ir  warrant,  which  it  never 
would  have  done,  if  the  magistrates  had  the  right,  for  then 
it  would  have  been  their  duty  to  examine  into  it  judicially, 
and  decide  on  that  fact. 

The  principle,  therefore,  on  which  convictions  are  con- 
clusive evidence  of  the  facts  stated  is  there  necessary  to 
their  validity,  does  not  apply. 

Rule  refused. 


LoBB  and  Knight  v.  Stanley  (a). 

Assumpsit  for  goods  sold  and  delivered  and  on  an  The foUoiving 

account  stated.  T''^*^'?. 

be  Butnciently 

Plea,  the   defendant's  bankruptcy,  certificate  and   dis-  signed,  mid  to 

1^  contain  asuffi- 

Cnarge.  ^^^^^^^  pnimise 

(a)  Decided  during  the  terra  (Janimry  30).  under  stat.  6 

Geo,  4,  c.  16, 
9.  131,  ST  as  to  revive  a  claim  barred  by  the  bankrupt's  certificate:  "  Mr.  Stanley  begs 
to  inform  Mertsrs.  Lobb  &  Cu.  that  be  wilt  take  an  early  opportunity  of  settling  their 
account,  but  Mr.  Stanley  objects  to  give  bis  bill.'' 

T  T  2 


STANIBr. 
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1844.  Replication,  that  after  the  bankruptcy,  and  before  the 

,  comnieDceinent  of  this  action,  to  wit^  on  4th  June,   184^, 

V.  defendant,  in  writing  signed  by  him,  assented  to  and  then 

ratified  and  confirmed  the  promise  in  the  declaration 
mentioned,  and  then  promised  plaintiffs  to  pay  them  the 
sums  of  money  therein  also  mentioned. 

Rejoinder,  traversing  the  replication.     Issue  thereon. 
The  cause  was  tried  before  Lord  Denman  C.  J.,  at  the 
London  Sittings  after  last  Michaelmas  Term.  The  following 
letters  in  the  defendant's  handwriting  were  put  in  evidence 
for  the  plaintiffs. 

1. 
^  Mr.  Stanley  cannot  comply  with  the  request  of  Messrs. 
Lobb  8c  Co.,  but  will  discharge  their  account  as  soon  as  he 
possibly  can.     Friday.*' 

*'  Mr.  Stanley  begs  to  inform  Mr.  Lobb  that  he  will  be 
glad  to  give  him  a  promissory  note  or  bill  for  the  amount 
of  Mr.  Stanley's  account,  payable  at  three  months,  as  Mr. 
Stanley  has  of  late  been  put  to  heavy  expenses,  and  hopes 
this  arrangement  will  be  satisfactory  to  Messrs.  Lo&i.  3, 
Crescent,  Thursday  morning." 

3. 

'*  Mr.  Stanley  begs  to  inform  Messrs.  Lobb  &  Co.,  that 
he  will  take  an  early  opportunity  of  settling  their  account, 
but  Mr.  Stanley  objects  to  give  his  bill,  Mr.  Stanley 
regrets  that  he  has  been  prevented  from  answering  Messrs. 
Lobh  &  Co.'s  letter  before.     Crescent,  Saturday." 

It  appeared  that  the  fiat  against  the  defendant  issued  in 
July,  1841.  No  direct  evidence  was  given  of  the  date 
when  the  defendant's  letters  were  received,  nor  of  the  order 
in  which  they  were  received.  They  were  read  in  the  order 
in  which  they  are  set  out  above.  The  plaintiffs  were 
mercers  and  drapers  in  Southampton,  and  it  was  proved 
that  the  defendant  resided  in  the  Crescent,  Southampton, 
from  February,  1841,  to  February,  1842,  and  that  a  clerk 


LoBB 
V. 
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of  the  plaintiffs,  by  their  directioos,  delivered  to  the  de*  1844. 
fendant  a  letter  from  them  addressed  to  him,  at  the  latter 
end  of  September,  1841;  the  contents  of  this  letter  the 
witness  could  not  speak  to.  Notice  had  been  given  to  the  Stanley. 
defendant  to  produce  all  letters  sent  to  him  by  the  plaintiffs 
between  July,  1841,  and  June,  1842,  but  no  such  letters 
were  produced,  nor  was  secondary  evidence  given  of  their 
contents.  It  was  objected  that  the  issue  was  not  proved, 
as  the  letters  were  not  signed  or  dated,  and  also  that  they 
contained  no  distinct  promise  to  pay  the  debt.  His  lord- 
ship directed  a  verdict  for  the  plaintiffs,  but  gave  the  de- 
fendant leave  to  move  to  enter  a  nonsuit. 

WhateUy  in  the  present  term  having  obtained  a  rule  nisi 
accordingly, 

Thesiger  and  Ogle  now  shewed  cause.  The  question 
arises  on  stat.  6  Geo.  4,  c.  16,  s.  131,  which  enacts,  '*That 
no  bankrupt,  after  his  certificate  shall  have  been  allowed, 
&c.,  shall  be  liable  to  pay  or  satisfy  any  debt,  claim  or 
demand,  from  which  he  shall  have  been  discharged  by 
virtue  of  such  certificate,  or  any  part  of  such  debt,  claim  or 
demand,  upon  any  contract,  promise  or  agreement,  made 
or  to  be  made  after  the  suing  out  of  the  commission,  unless 
such  promise,  contract  or  agreement  be  made  in  writing 
signed  by  the  bankrupt,  or  by  some  person  thereto  lawfully 
authorised  by  such  bankrupt."  The  Statute  of  Frauds  con- 
tains provisions  which  are  in  terms  so  nearly  the  same,  as 
the  section  in  the  bankrupt  act,  that  the  decisions  under 
the  one  act  may  be  cited  as  decisions  under  the  other. 
The  fourth  section  of  the  Statute  of  Frauds  enacts,  that  no 
person  shall  be  charged  for  the  default  of  another,  &c. 
unless  the  agreement  upon  which  the  action  shall  be  brought 
**  shall  be  in  writing  and  signed  by  the  party  to  be  charged." 
And  again,  the  bargain  under  the  seventeenth  section  is  to 
be  in  writing, ''  signed  by  the  parties  to  be  charged.'*    In 
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1844.  Hubert  v.  Moreau(a),  which  was  cited  on  moving  for  this 
rule,  the  bankrupt  did  not  write  his  name,  but  merely  the 
initial  letter  M.  BeU  C.  J.,  held  that  this  was  not  a  sig- 
nature within  the  act.  He  was  also  inclined  to  think  that 
the  date  of  the  writing  could  not  be  proved  by  parol  evi- 
dence, but  he  did  not  decide  the  point.  The  point  how- 
ever was  decided  in  Edmunds  v.  Downe8{b),  under  the 
Statute  of  Limitations,  9  Geo.  4,  c.  14,  s.  I,  which  requires 
that  a  promise,  to  lake  a  case  out  of  the  statute,  must  be 
'*  made  or  contained  by  or  in  some  writing  to  be  signed  by 
the  party  chargeable  thereby."  It  was  there  held  that  the 
date  of  the  written  promise  might  be  supplied  by  parol 
evidence.  The  point  was  decided  also  in  Hartley  v. 
Wharton  (c),  with  respect  to  the  ratification  of  a  contract 
during  infancy,  under  the  5th  section  of  the  same  statute, 
which  requires  that  such  ratification  '*  shall  be  made  by 
some  writing  signed  by  the  party  to  be  charged  therewith." 
With  regard  to  the  signature,  "  1,  James  Crochfor^,  agree 
to  sell,"  &c.,  without  the  name  subscribed,  was  held  sufli- 
cient  under  the  fourth  section  of  the  Statute  of  Frauds ; 
Knight  V.  Crock/ord  {d).  So  under  the  5th  sectioii,  re- 
quiring a  will  to  be  '^  signed  by  the  party  devising,*'  a  will 
in  the  handwriting  of  the  devisor,  and  commencing  thos, 
'^  1,  John  Stanley,  make  this  my  last  will  and  testament,'' 
was  held  to  be  sufficiently  signed :  Lemayne  v.  Stanley  (e). 
In  Saunderson  v.  Ja€kson{f)y  Lord  Eldon  C.  J.,  was  of 
opinion  that  a  bill  of  parcels  in  which  the  vendor's  name  was 
printed  in  the  body  of  the  instrument,  was  a  sufficientiy 
signed  memorandum  under  the  17th  section  of  the  Statute 
of  Frauds,  although  he  did  not  decide  the  case  on  that 
ground.  But  in  Johnson  v.  Dodgson  (g),  where  the  defend- 
ant, the  purchaser,  wrote  in  his  own  book,  "  Sold  JoAa 
Dodgson"  and  this  was  signed  by  the  plaintiff's  agent,  it  was 

(a)  S  C.  &  P.  528.  (,d)  1  {Isp.  N.  P.  C.  190. 

(6)  2  C.  &  M.  459.  (e)  3  Lev.  1. 

(c)  11  A.  &E.  934;  5.  C.  3  P.  (/)  2  B.  &P.238. 

«c  D.  5^9.  (g)  2  M.  &  W.  653. 
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coosidered  a  mjemoraDduin  binding  on  the  defendant  Stokis  1844. 
V.  Moore  (a),  and  Hubert  v.  Treherne  {b),  merely  shew  that 
the  inlroduction  of  a  name  incidentally,  and  not  for  the  pur- 
pose of  authentication,  will  not  do.  And  Ihe  former  case 
was  distinguished  on  that  ground  in  Ogilvie  v.  Foljambe  (c), 
where  it  was  held  that,  provided  the  name  be  inserted  in  an 
instrument  in  such  a  manner  as  to  have  the  effect  of 
authenticating  it,  there  is  a  sufficient  signature,  and  that  it 
does  not  matter  in  what  part  of  the  instrument  the  name  is 
found.  The  third  letter  in  the  present  case  is  of  itself 
snficient,  but  all  the  letters  may  betaken  together;  Dobell 
V.  Uutekin$on{d). 

WhaUley  contri.  Although  the  authorities  appear  to 
establish  that  th^  introduction  of  a  name  for  the  purpose 
of  authentication,  in  any  part  of  an  instrument,  amounts  to 
a  signature  under  the  Statute  of  Frauds,  yet  it  may  be 
doubted  whether  the  Courts  in  so  deciding  have  not  de- 
parted from  the  intention  of  the  legislature,  and  whether 
they  would  now  so  decide  if  the  matter  were  res  integra. 
The  recent  statute  of  Wills,  7  &  8  Will.  4  &  1  Vict.  c.  26, 
s.  9}  requires  the  will  to  be  ''  signed  at  the  foot  or  end 
thereof,"  for  the  purpose,  probably,  of  avoiding  the  diffi- 
ctthies  in  which  the  Courts  had  become  mvolved  by  the 
authorities  with  respect  to  signature.  In  Selbif  v.  Selbjf{e), 
where  a  letter  was  subscribed,  ^'  Do  me  the  justice  to 
believe  me  the  most  affectionate  of  mothers,"  Sir  WilUam 
Grant,  M.  R.,  was  of  opinion  that  piere  identification  was 
not  enough,  and  that  signature  was  necessary.  In  Ogil" 
vie  V.  Foljambe  {c)  the  agreement  was  made  out  from  a 
correspondence,  and  not  from  a  single  document  Hubert 
▼•  Moreau  (/)  is  in  the  defendant's  favor,  and  has  not  been 
satisfactorily  distinguished. 

(a)  1  Cox,  ai9.  (d)  3  A.  &  £.  355;  &  C  5  N. 

(6)  3  M.  &  Gr.  743.  &  M.  251. 

(c)  3  Mer.  53.  (f )  3  Mer.  2. 

(/)  2C.&P.528. 
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1844.  But,  even  if  the  letters  were  properly  signed,  the  promise 

contained  in  them  is  conditional.  The  third  letter  shews 
it  was  written  in  answer  to  one  from  the  plaintiff,  and 
forms  part  of  a  negociation,  the  whole  of  which  does  not 
appear.  The  gist  of  it  is,  that  the  defendant  refuses  to 
give  a  bill.  It  has  been  held  that  a  promise  to  revive  a 
debt  after  bankruptcy  must  be  distinct  and  explicit.  Brook 
V.  Wood  {a),  Fleming  v.  Hayne  (6). 

Lord  Dbnman  C.  J. — I  have  no  doubt  that  the  third 
letter,  coupled  with  evidence  of'the  amount  of  the  debt, 
would  have  been  sufficient  to  prove  the  issue.  It  states 
that  the  defendant  will  not  give  a  bill,  but  it  also  states 
that  he  will  settle  the  account.  The  effect  of  the  other 
letters  is  not  so  clear.  With  regard  to  the  question  whether 
the  letters  were  signed  so  as  to  satisfy  the  statute,  there 
can  be  no  reason  for  construing  this  statute  differently  from 
Lord  TenterderCs  act  and  the  Statute  of  Frauds.  I  think 
that  the  omission  of  the  christian  name  is  not  material. 
This  case  is  distinguishable  from  Hubert  v.  Moreau{e), 
where  in  truth  there  was  no  name  at  all. 

Patteson  J. — I  do  not  see  why  this  statute  should  be 
construed  differeutly  from  the  Statute  of  Frauds  and  the 
Statute  of  Limitations.  The  name  in  these  letters  was  not 
introduced  incidentally,  but  for  the  purpose  of  authen- 
ticating them,  and  it  was  the  same  thing  as  if  they  had 
commenced  with  "  I  promise,"  and  had  then  been  sub- 
scribed with  the  defendant's  full  name.  The  statute  re- 
quires in  terms  that  the  promise  should  be  ''signed,"  and, 
if  the  Statute  of  Frauds  had  not  been  construed  as  it 
has,  I  should  perhaps  have  been  reluctant  to  say  that  what 
has  been  done  in  this  case  amounts  to  a  signature,  but,  after 
the  decisions  upon  the  Statute  of  Frauds,  we  cannot  do 
otherwise  than  conform  to  them  in  the  construction  of  this 

(a)  13  Price,  667.  (c)  2  C.  &  P.  5«8. 

(b)  1  Stark.  N.  P.  d70# 


Stavley. 
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statute.  I  had  some  doubt  whether  the  letters  contained  1844. 
any  promise.  It  did  not  appear  in  what  order  they  were  t?^ 
written,  nor  whether  there  were  any  other  letters,  nor  what  ^  v. 
was  the  course  of  the  negotiation.  This  uncertainty  how- 
ever is  the  fault  of  the  defendant.  After  considering  the 
third  letter,  however,  I  am  of  opinion  that  it  contains  an 
unconditional  promise. 

CoLERiDGB  J. — I  am  of  the  same  opinion.  It  is  ad<* 
mitted  that  the  signature  in  this  case  would  have  satisfied 
the  Statute  of  Frauds,  and  I  can  see  no  distinction  between 
that  statute  and  the  present,  and  I  think  that  the  cases 
under  the  Statute  of  Frauds  were  rightly  decided.  The 
Bankrupt  Act  requires  that  the  writing  shall  be  signed,  but 
not  that  the  name  shall  be  subscribed.  It  is  enough  if  a 
party  at  the  beginning  of  an  instrument  writes  his  name  so 
as  to  govern  what  follows.  There  is  nothing  in  the  omission 
of  the  christian  name.  On  the  other  point  I  had  some 
doubt.  The  letters  were  not  dated,  and  the  plaintiff  had 
them  read  in  the  order  he  pleased,  so  that  I  could  not  tell 
whether  they  terminated  in  a  promise.  But  I  now  think 
that  it  is  enough,  if  in  the  course  of  the  negotiation  the 
defendant  chooses  to  make  a  distinct  promise,  and  that  he 
does  make  such  a  promise  in  the  letter  which  was  read  last. 

WiGHTMAN  J. — ^The  result  of  the  authorities  is  that,  if 
a  party  insert  his  name  in  any  part  of  an  instrument  for  the 
purpose  of  authenticating  it,  it  is  enough.  I  think  also 
that  the  letter  read  last  contained  an  unconditional  promise 
to  settle  the  account,  and  that  it  does  not  matter  whether 
the  letter  was  written  before  or  after  the  others. 

Rule  discharged^ 
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1844. 

Nov,  S4f,i843.  Holmes  v.  Newlands. 

Fa.  8, 1Q44.    T-_    ,  . 

It  is  no  ground  ^^  ^»^^  csso  a  rule  had  beea  ob^iaed  calliog  on  the  plaui* 

for  setting        |^  (q  g||^^  cfuse  why  the  writ  of  sci*  fa.,  sued  out  oo  a 

aside  a  wnt  of  .  -^    , 

sci.  fa.  as  irre-  judgment  recovered  agaioat  the  defendant,  should  not  be 

S«'h«  been  "^  "'^e  for  irregularity.    ' 

no  return  to  an       It  appeared  that  the  plaintiff  had  obtained  a  writ  of  fi. 

issued  on  the    ^^*  against  the  defendant,  to  which  the  sheriff  had  returned 

samejudg-       nuHa  bona.      He  had  afterwards  obtained  writs  of  alias 

xnentf  althuugh 

something  has  f^'  fs.  and  ca.  sa.,  to  which  no  return  had  been  made  when 

undeA'ha^t  ^^^  '^^'  ^^*  issued.  The  defendant  had  been  disdiarged 
writ,  because  out  of  custody  under  the  writ  of  ca.  sa.  as  irregular,  on 
the  s'ubfect  of  ^^^  ground  that  there  had  been  no  retifrn  to  the  alias  fi. 
a  plea  to  the  fa«  J^nd  the  irregularity  now  complained  of  was,  that  the 
It  is  nosuffi-  *^^*  ^*  ^^^  ^^u^  issued  befiore  the  return  to.  the  same  writ. 

cient  answer         In  Michaelmas  Term,  1843  (a), 
to  the  SCI.  fa.,  '  ^  ^ 

that  a  writ  of 

under\^he^  H^t^  shewed  cause.    If  anything  had  been  done  under 

samejudg-  the  fi.  fa,  it  is  admitted  that  the  plaintiff  could  not  have 

^ar^after  the  ^*tied  another  writ  of  execution   until  the  former  was 

judgment,  returned ;  but  when  nothing  has  been  done»  and  the  writ 

appear  that  treated  as  a  nullity,  the  scire  focias  may  issue.    Secondly, 

the  debt  was    ^^  ^^ii^  facias  is  a  proceeding  in  the  nature  of  an  action, 

satisfied  by  ,       .    ,  .  .  .     . 

the  levy  which  and  that  it  has  been  issued  pending  a  former  writ  is  the 

2erth       8"^^""*^  '^'  ■  P***'  ^^^-  ^«-  Pleader,  3  L.  15;  and  it  is 
writ.  contrary  to  all  principle  to  decide  aummarily  on  mol^n 

sci.  fa.  stating  what  can  be  decided  in  pleading.    It  is  analogous  to  tkp 

as  above,  and^  c^se  of  an  action  on  a  judgment;  Green  v.  Elgie(b). 

that  the  shentt 
entered  under 

^?JJ"^^»^        The  defendant  in  person  contri. 

wTchluell  Car.  adv.  vuli. 

in  the  defend- 
ant's house,  is       («)  November  a4,  before  Lord      and  Coleridge  Js. 
therefore  bad,    Denman  C.  J.,  Paitesan,  Willwm         (6)  3  B.  &  Ad.  437. 
for  not  aver- 
ring that  the  goods  and  chattels  were  the  defendant's,  and  that  they  produced  satis- 
faction: also  (per  Patteton  J.,)  for  averring  that  ibe  writ  was  returned  and  filed,  without 
adding  that  there  is  a  record  of  such  writ  and  return. 

Where  such  a  plea  is  pleaded,  although  with  a  conclusion  in  abatement,  the  proper 
judgment  is  quod  nabeat  executionem. 
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The  judgment  of  the  Court  was  delivered  on  the  following         i844. 
day  by  Lord   Denman  C.  J. — In  this  case  a  rule  was      ^-■■^/""^ 
obtained  by  the  defendant  to  set  aside  the  writ  of  aci.  ht  9. 

sued  out  by  the  plaintiff,  as  irregular,  on  the  ground  that  a  Newlands. 
writ  of  fi.  fa.  had  been  previously  issued,  executed,  and 
returned,  and  an  alias  fi.  fa.  executed^  but  not  returned. 
Cause  was  shewn  on  two  grounds  :  first,  that  nothing  had 
b.een  done  under  the  alias  fi.  fa,  and  that,  therefore,  it  was 
unnecessary  to  return  it.  But  there  is  a  conclusive  reply 
to  this.  It  appears  that  in  this  case  a  writ  of  ca.  sa.  had 
been  set  aside  for  the  want  of  a  return  of  this  same  writ  of 
alias  fi.  fa.  We  must  take  it,  therefore,  that  enough  had 
been  done  under  that  writ,  to  make  it  necessary  to  have 
returned  it  before  another  ordinary  writ  of  execution  could 
issue.  The  second  ground  for  resisting  the  rule  was,  that 
it  is  unnecessary  to  take  any  specific  notice  of  prior  writs  of 
fi.  fa.  on  the  issuing  of  the  writ  of  sci.  Ai.,  because  that  writ 
being  in  the  nature  of  an  action,  and  pleadable  to,  the 
defendant  may  plead  to  it  the  taking  of  his  goods  under  the 
former  writ,  and  that,  although  such  writ  has  not  been 
returned,  nor  the  plaintiff,  in  fact,  satisfied.  There  is  no 
doubt  that  the  law  is  so ;  for  which  we  refer  to  Mountney 
V.  Andrews  (a),  and  Ckrh  v.  Withers  {b).  It  was  contended 
that  this  distinguished  the  writ  of  sci.  fa.  from  writs  of 
execution,  and  brought  it  within  the  rule  applicable  to  the 
case  of  an  action  of  debt  on  the  judgment,  in  which  the 
writ  cannot  be  set  aside  as  irregular,  on  the  ground  that 
the  fi.  fa.  has  been  issued  and  not  returned,  or  any  part  of 
the  debt  levied,  as  these  facts  may  be  pleaded  in  the  whole, 
or  in  part,  as  an  answer :  Ctreen  v.  Elgie  (c).  We  are  of 
opinion  that  this  distinction  is  sound  in  principle.  To  a 
fi.  fa.  or  ca.  sa.  nothing  can  be  pleaded.  The  Court  wiH 
require  a  return  to  be  made  of  what  has  been  done  under 
one  writ,  before  it  will  allow  its  process  to  be  a  second 
time  put  in  force.     But  the  same  reasoning  does  not  hold 

(a)  Cro.  £liz.  337.  (c)  3  B.  &  Ad.  437. 

lb)  «  Lord  Raym.  1073. 
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1844.        where  the  plaintiiF  has  recourse  to  that  which  is  in  effect 

Holmes       ^^  ^^^  nature  of  an  action,  and  in  which  the  defendant  has 

V.  an  opportunity  of  defending  himself  by  pleading  what  has 

BWLAHDt.    ^^^  j^^^  under  the  fi.  fa*,  and  there  is  the  more  reason 

for  holding  this,  because  (as  we  have  already  intimated) 

proceedings  under  that  writ  are  equally  a  defence  to  him, 

according  to  the  case  first  cited,  whether  the  sheriff  has 

returned  the  writ  or  not,  or  the  plaintiff  has  received  any 

satisfaction  or  not,  if  only  the  sheriff  has  seized  to  the 

amount  of  the  debt  that  he  levies.     We  think,  therefore, 

that  this  rule  ought  to  be  discharged. 

Rule  discharged. 

The  defendant  afterwards  pleaded  the  following  plea  to 
the  sci.  fa.  That  within  a  year  after  the  said  judgment  was 
signed,  viz.  on  the  20th  November,  1839,  the  plaintiff 
obtained  a  writ  of  £•  fa.  in  the  siim  recovered  under  the 
said  judgment,  directed  to  the  sheriff  of  Surrey,  under 
which  the  sheriff  entered  and  took  possession  of  all  the 
goods,  chattels  and  effects,  in  and  upon  the  dwelling-bouse 
of  the  said  defendant,  at  No.  19,  West  Square,  Southwark, 
in  the  said  county ;  and  that  the  said  writ  of  fi.  fa.  was 
returned  and  filed  on  or  about  the  2l8t  December,  1839. 
Verification.  Wherefore,  inasmuch  as  the  said  plaintiff 
has  come  into  this  court  within  a  year  after  the  said  judg« 
ment  was  entered  up,  and  sued  out  the  said  writ  of  fi.  fa., 
and  has  already  obtained  and  is  now  in  possession  of  the 
remedy  which  he  now  seeks  under  the  said  writ  of  sci.  fa«, 
and  as  the  writ  of  sci.  fa.  is  given  by  the  statute  in  that  case 
made  and  provided  as  a  remedy  only  to  such  as  have  not 
come  into  court  within  a  year  after  the  judgment  is  entered 
up,  and  sued  out  a  writ  of  execution,  and  are  therefore 
disabled  from  suing  out  a  writ  of  execution  without  il^ 
the  said  defendant  prays  judgment  of  the  said  writ  of  sci. 
fa.  and  declaration,  so  that  the  same  may  be  quashed. 
Special  demurrer.  Causes,  that  the  plea  does  not  state 
what  goods  and  chattels,  or  what  amount  of  goods  and 
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chattels  were  seized  by  the  sheri£F  under  the  fi.  fa. ;  nor  in 
whom  was  the  property  of  the  said  goods  and  chattels ; 
nor  whether  any  sale  took  place  under  the  seizure ;  that  it  **"^ 
does  not  state  with  sufficient  certainty  that  the  fi.  fa.  was  Newlawds. 
founded  on  the  judgment  in  question^  nor  that  the  same 
can  now  be  executed  or  continued ;  that  it  does  not  state 
what  return  was  made  to  the  fi.  fa. ;  nor  the  time  of  the 
return ;  nor  in  what  court  it  was  returnable^  &c. ;  that  it 
does  not  shew  with  sufficient  certainty  that  the  plaintiff  can 
ha?e  execution  of  the  damages  and  .interest  without  the  sci. 
fa.  That  although  the  fi.  fa.  is  stated  in  the  plea  to  have 
been  returned  and  filed,  yet  it  is  not  alleged  therein  that 
there  is  any  record  of  the  fi.  fa.  and  return,  or  either  of 
them,  nor  is  reference  made  in  the  plea  to  any  such  record ; 
nor  does  the  plea  conclude  with  a  verification  by  the  record; 
that  it  wrongly  concludes  as  a  plea  in  abatement,  not  con- 
sisting of  matter  in  abatement ;  and  that  it  does  not  give  a 
better  writ ;  and,  if  a  plea  in  abatement,  is  bad  for  want  of 
a  proper  commencement,  and  repugnant  for  commencing 
in  bar,  and  concluding  in  abatement,  8u:.  Joinder  in 
demurrer. 

Willes  for  the  plaintiffs  There  is  no  (precedent  for  such 
a  plea  as  this.  There  may,  no  doubt,  be  a  plea  to  a 
sci.  fa.,  shewing  that  the  debt  has  been  satisfied  by  an 
execution  under  a  former  writ ;  or  that  goods  have  been 
taken  by  the  sheriff  to  the  amount  of  the  debt;  Wilbraham 
V.  Snow  (a)  \  Com.  Dig.  Pleader,  3  L.  15.  But  there  is 
no  averment  here  that  the  debt  was  levied  ;  the  defence  is 
rested  solely  on  the  allegation  that  the  sheriff  entered  under 
a  writ  of  fi.  fa.  within  a  year  after  the  judgment  for  the 
sum  recovered  under  the  same  judgment,  and  took  posses* 
sion  of  the  defendant's  goods  and  chattels.  Next,  the  plea 
is  bad,  as  a  plea  in  abatement,  for  not  giving  a  better  writ. 
It  commences  as  a  plea  in  bar ;  but  the  conclusion  is  in 

(a)  3  Saund.  47  a,  note  ( I). 
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abatement,  and  the  plea  may  therefore  be  so  treated; 
Sietoard  v.  Greavei  (o). 

The  defendant  in  person  cohtrJi. 


Willes  was  not  called  on  to  reply. 

Lord  DfiNMAN  C.  J. — There  is  no  authority  to  dfaew 
that  a  scire  facias  might  not  issae^  whatever  goods  of  the 
defetidaht  majr  have  beetl  seized  uhder  the  former  writ 
Thisre  are  several  objections  to  the  averments  of  the  plea 
iti  poiht  of  form ;  bat,  supposing  those  objections  overcome, 
the  whole  plea  amounts  only  to  ati  insufficient  iihswer ;  it 
doed  nbt  shew  that  thfe  judgment  debt  was  satisfied  through 
the  l^roceeditlgs  under  the  formed  tt'rit. 

PAtt£80N  J. — Although  a  scire  facias  mdy  not  be  nece^ 
sary  where  a  former  writ  has  issued  within  a  year  after  the 
judgtilfetit,  it  does  not  follow  that  it  ihay  not  iifsue.  There 
are  no  dotibt  authorities  nvhich  ^he^  that  it  is  an  answer  b 
the  sci.  fa.  that  the  whole  debt  is  levied  already.  Ot,  if  it 
be  shewn  that  a  part  has  been  levied,  that  will  prevent 
e^tiecutibn  under  the  sci.  fa:  Except  ad  tb  the  residue.  But 
the  pleddef  has  riot  stated  this.  The  plea  only  alleges 
that  the  sherifi^  seized  all  the  goods  and  chattels  iti  the 
defendant's  housfe ;  not  even  that  they  were  the  def^hdant's 
good^  tind  chattels.  !t  then  sets  out  that  the  writ  was 
returned  and  filed,  not  that  any  money  was  levied  under  it. 
Th^  question  therefore  is  nafrowed  to  this,  whether  it  is  a 
sufflcieht  objection  to  the  issuing  of  a  sci.  fa.,  that  a  writ  of 
execution  has  been  issued  fof  the  debt  withih  a  year  aftef 
the  judgment.  For  this  there  Is  no  authority.  I  think,  in 
addition,  that  there  should  have  beefl  an  averment  of  a 
record  of  the  wHt  and  feturh.  But  if  the  plea  had  been 
well  pleaded  in  this  respect,  I  ahi  ^till  of  opiriibn  ft  would 
not  have  amounted  to  an  answer. 

(fl)  loM.&w.rn. 
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WiOHTMAN  J.  concurred  (a). 

The  defendant  contended  that  the  judgment  could  only         ^^^*' 
be  respondeat  ouster.  Nbwlamdb. 

Willes  cited  The  Dundalk  Western  Railway  v.  Tapster {b). 

Per  Curiam^  judgment  for  the  plaintiff  quod  habeat 
executiouem,  &c. 

(a)  Cohrldge  J.  was  absent.       (5)  1  Q.  6.  667 ;  5.  C.  1  G.  &  b.  657. 


IN  THE  EXCHEQUER  CHAMBER. 

(error  from  the  queen's  bench.) 


Newlands  v»  HoLttEs(c). 

In  this  case  the  judgment  of  the  Court  of  Queen's  iBeticii  1.  Where  a 

{Holmes  v,  Newlands  (J) )  had  been  affirmed  by  the  Exche-  ha"d'iMuedI"* 

quer  Chamber  {Newlands  v.  Holmes (e)).     On  taxation  of  and  the  sheriff 

the  costs  in  error^  the  Master  allowed  double  costs  to  the  sessioD^  bat 

defendant  in  error,  under  2  stat.  13  Cdr.2,  c.  2,  s.  \6,  which  ihe execution 

was  rendered 
enacts  that  "  if  any  person  or  persons  shall  sue  or  prosecute  ineffectual  by 

any  writ  or  writs  of  error  for  reversal  of  any  judgment  wtat-  ceedi'nKs'^iir 

equity,  and, 
(e)   Decided  ih  Trinity  Term,  (d)  11  A.  &  E.  44;  5.  C  3  P,  after  the  sheriff 

1843  (June  6).  &  D.  128.  had  taken  pos- 

/'*^  Q  O  n  MQ  session,  a  writ 

(e)  3Q.B.679.  of  error  was 

sued  out  by 
the  defendant  below : — Heid,  that  such  writ  was  issued  "  Hfbre  execution  had,''  under 
Stat.  8  Hen,  7,  c,  10, 

2.  Under  ibe  ennctment  of  that  statute,  tJint  where  the  plaintiff  is  delaj^ed  of  esiecu- 
tion  by  tt  writ  of  error,  and  the  Judgment  be  affirmed,  '<  the  person  against  whom  the 
writ  of  error  is  sued  shall  recover  costs  and  damages  for  his  delay"  (extended  to  double 
costs  by  13  Cor,  2,  st.  2,  c.  2,  s.  10) : — Held,  that  when  plaintiff  in  error  had  not  put  in 
bail,  under  3  Jar.  1,  c.  8,  and  6  Geo.  4,  c.  d0|  s.  1,  the  execution  tvas  not  "  delayed'^ 
within  the  meaning  of  the  statute,  even  for  the  four  days  allowed  by  practice  for  putting 
in  bail;  and  therefore,  although  the  judgment  was  affirmed;  the  defendant  in  error  was 
not  entitled  to  double  costs. 
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1844.  soever,  given  after  any  verdict  in  any  of  the  Courts  afore- 
said, and  the  said  judgment  shall  afterwards  be  affirmed, 
Vr""'  then  every  such  person  or  persons  shall  pay  unto  the  de* 
HoLHEs.  fendant  or  defendants  in  the  said  writ  or  writs  of  error  his 
or  their  double  costs,  to  be  assessed  by  the  Court  where 
such  writs  of  error  shall  be  depending,  for  the  delaying 
of  execution.** 

In  Hilary  Vacation,  1843,  the  plaintiff  in  error  obtained 
a  rule  of  the  Court  of  Exchequer  Chamber,  calling  on  the 
defendant  in  error  to  shew  cause  why  the  taxation  should 
not  be  reviewed. 

It  appeared  that  judgment  was  signed  by  the  plaintiff 
below  in  the  action  {Holmes  v.  Newlands(a),  which  was  an 
action  of  trespass),  on  November  25,  1839.  On  the  same 
day  a  fi.  fa.  was  sued  out  by  Holmes*  On  the  28th  the 
sheriff  took  possession,  and  on  the  same  day  an  injunction 
was  issued  out  of  Chancery  at  the  suit  of  Newlands*  wife 
to  the  sheriff,  to  restrain  him  from  seizing.  This  injunction 
was  granted  on  a  bill  filed  by  the  wife  of  Newlands,  claim- 
ing the  goods  as  her  separate  property.  The  sheriff  with- 
drew from  possession,  and  returned  nulla  bona.  After 
some  other  intermediate  proceedings  in  equity,  the  Master 
reported  (Jan.  £9,  1841)  that  the  goods  were  her  separate 
property,  and  as  such  not  liable  to  the  execution. 

On  December  21,  1839,  an  alias  fi.  fa.  had  issued  at  the 
suit  of  Holmes,  under  which  the  sheriff  retook  possession ; 
but,  in  consequence  of  the  proceedings  before  the  Master, 
the  sheriff  again  withdrew,  December  31, 1840,  there  having 
been  no  return  to  the  writ  of  December  21. 

On  January  11,  1842,  Holmes  obtained  a  ca.  sa.  against 
NewlandSf  who  was  arrested  on  the  15th,  but  discharged 
by  a  rule  of  the  Court  of  Queen's  Bench  on  the  10th 
February,  1842,  on  the  ground  that  the  alias  fi.  fa.  ought 
to  have  been  returned  before  the  ca.  sa  issued. 

On  the  26th  April,  1842,  Newlands  brought  a  writ  o^ 

(a)  11  A.  &  £.  44;  S,  C.  3  P.  &  D.  1^8. 
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error^  which  was  relied  on  by  the  defendant  in  error  as 
having  delayed  the  execution.  Newlands  applied  to  pro- 
ceed in  error  without  putting  in  bail,  but  this  was  refused. 
Judgment  was  affirmed  in  Trinity  Vacation,  1842.  New- 
lands  stated  in  his  affidavit  that  '*  the  said  writ  of  error  was 
sued  out  after  execution  had,  and  never  was  a  stay  or  super* 
sedeas  of  execution." 

Martin  shewed  cause  (a).  He  cited  M'Cormick  v.  Mel- 
ian(b),  Colbns  v.  Beaumont {c\  Rule  Hil.  4  Will.  4,  Reg. 
Gen.  9,  Lane  v.  Bacchus  (d),  Gravall  v.  Stimpson(e),  Jaques 
V.  Nixon  {/), 

The  plaintiff  in  error,  in  person,  contra,  cited  1  HuUock 
on  Costs,  «86,  Wright  v.  Fairfield  {g). 

Cur,  adv.  vult. 


TiNDAL  C.J.  now  delivered  the  judgment  of  the  Court. 
«— This  was  a  rule  obtained  by  the  plaintiff  in  error,  calling 
upon  the  defendant  in  error  to  shew  cause  why  the  Master 
should  not  review  his  taxation  of  costs  upon  the  affirmance 
of  judgment  upon  the  writ  of  error.  The  complaint  on 
the  part  of  the  defendant  in  error  is,  that  the  Master,  in 
taxing  the  costs  of  the  plaintiff  below,  has  given  him  double 
costs  under  2  stat.  13  Car.  2,  c.  2»  s.  10,  on  the  ground  of 
delay;  whereas,  as  the  plaintiff  in  error  contends,  there  has 
been  no  delay  of  execution,  and  no  costs  were  allowable. 
The  defendant  in  error,  on  the  other  hand,  contends  that, 
even  if  no  actual  delay  has  been  occasioned,  yet  the  proper 
construction  of  the  several  statutes  authorises  the  Master 
to  give  double  costs  in  all  cases  where  the  judgment  for  tae 
plaintiff  below  has  been  affirmed  after  verdict ;  but  that,  at 


(a)  May  IS,  1843,  before  Tin- 
dal  C.  J.,  Ertkine  and  CrettweU 
Js.,  Farke,  Aldenon  and  Rolft  Bg. 

[h)  1  C.  M.  &  R.  535 ;  5.  C.  8 
Dowl.P.C.  815. 

(c)  10  A.  &E.  895;  S.  C.  2  P. 

TOL.  1. — D.  M. 


&  D.  363. 

{d)  «  T.  R.  44. 
(e)   1  Bos.  &  P.  476. 
(/)  1  T.  R.  279. 
{g)  S  B.  &  Ad.  959. 
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all  events,  there  has  been  the  delay  of  four  days  in  the  pre- 
sent case,  which  the  plaintiff  in  error  had  in  order  to  put 
in  and  perfect  bail  in  error. 

The  first  statute,  SHen.  7,  c.  10  (and  which  is  the  ground 
work  of  the  whole  law  as  to  the  costs  in  error),  recites  that, 
'^  where  oftentimes  plaintiff  or  demandant,  that  have  judg- 
ment to  recover,  be  delayed  of  execution,  for  that  the  de« 
fendant  or  tenant '  sueth  a  writ'  of  error  to  annul  and  reverse 
the  said  judgment,  to  the  intent  only  to  delay  execution  of 
the  said  judgment,**  and  then  proceeds  to  enact,  ^'  that  if 
any  such  defendant  or  tenant  sue  afore  execution  had^  any 
writ  of  error  to  reverse  any  such  judgment,  in  delaying 
of  execution,  that  then,  if  the  same  judgment  be  affirmed 
good  in  the  said  writ  of  error,  and  not  erroneous^  &c.|  the 
said  person  or  persons,  against  whom  the  said  writ  of  error 
is  sued,  shall  recover  his  costs  and  damage  for  his  delay  and 
wrongful  vexation  in  the  same,  by  discretion  of  the  justice 
afore  whom  the  said  writ  of  error  is  sued/' 

And  we  think  the  legal  construction  of  this  statute  is, 
that  costs  or  damage  are  given  thereby  in  the  case  where 
the  plaintiff  who  has  obtained  the  judgment  in  the  Court 
below  is  actually  delayed  in  his  execution,  and  not  other- 
wise ;  the  provision,  that  such  costs  and  damage  shall  be  in 
the  discretion  of  the  Court,  implying,  as  it  appears  to  us, 
that  they  may  be  greater  or  less,  according  to  the  actual 
delay,  and  consequently  that  if  there  be  no  delay  there  shall 
be  no  costs  or  damage.  And  although  if  no  subsequent 
statute  had  been  passed  requiring  bail  in  error,  and  the 
question  had  turned  upon  the  statute  of  Hen.  7  alone,  it 
might  have  been  contended  that  in  every  case  where  a  writ 
of  error  is  sued  out  there  must  be  some  delay  of  execu- 
tion, yet  an  important  difference  in  this  respect  is  created 
by  the  statutes  relating  to  bail  in  error,  as  will  hereafter 
appear. 

And  as  to  stat.  2,  13  Car.  2,  c.  39#  which  recites  the  stat. 
3  Jac.  ],  c.  8,  as  the  preamble  to  the  8th  section,  and  then 
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proceeds  in  the  lOtb  section  to  give  double  costs,  where         1844. 

the  judgment  for  the  plaintiff  below  is  affirmed  after  ver-    J^^ 

,    ^     ^  "^         .  Newlands 

diet,  the  statute  must,  we  thmk,  be  considered  as  made  in  v. 

paria  materia  with  the  former,  and  to  be  applicable  to  those      ^^^^s- 

cases  only  where  single  costs  were  given  by  the  former 

statute,  that  is,  to  those  cases  only  where  there  is  actual 

delay. 

Now,  in  order  to  make  a  writ  of  error  a  supersedeas,  and 
consequently  a  delay  of  execution,  *^  two  things  are  requi- 
slte,**  as  Mr.  Justice  Butter  observes  in  Gravall  v.  Stimp- 
son  (a) ;  there  must  not  only  be  an  allowance  of  the  writ  of 
error,  but  bail  in  error  must  be  put  in  and  perfected. 

The  statute  3  Jac.  1,  c.  8,  which  is  extended  to  all  per- 
sonal actions  by  stat.  6  Geo.  4,  c.  96,  is  express  upon  the 
point,  that  "  no  execution  shall  be  stayed  or  delayed  upon 
or  by  any  writ  of  error,  or  supersedeas  thereupon  (without 
special  order),  unless  such  person  or  persons  in  whose 
name  or  names  such  writ  of  error  shall  be  brought,  with 
two  sufficient  sureties,  shall  first,  before  such  stay  made  or 
supersedeas  to  be  awarded,''  enter  into  the  recognizance  by 
the  statute  of  J ac.  1  directed.  In  this  case  no  such  re- 
cognizance of  bail  in  error  was  put  in,  and  although  the 
plaintiff  below  thought  it  prudent  to  wait  for  the  four  days, 
in  order  to  see  whether  it  was  put  in  or  not,  yet  in  the  event 
which  has  happened,  it  appears  he  might  safely  have  sued, 
out  his  execution  instanter  after  signing  judgment,  and 
therefore,  in  fact,  no  delay  of  execution  took  place. 

We  therefore  think  the  rule  must  be  made  absolute. 

Rule  absolute. 
(«)  1  Bos.  ar  P.  478. 
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Magnay,  Rogers  and  Walter  v.  Burt. 

Held  in  the      ErROR  from  the  Queen's  Bench,  in  the  case  of  Burt  v. 

Exchequer 

Chamber,  (re-  Magnay,  Rogers  and  Walier,  on  the  following  judgment. 

versing  the  rpj,g  declaration  stated  that  heretofore,  and  before  and  at 

judgment  of  .    .  »  . 

the  Queen's      the  time  of  the  committing  of  the  grievance  thereinafter 

No  action     mentioned,  the  defendants  Magnay  and  Rogers  had  been 

lies  against       and  were  sheriff  of  Middlesex,  and  the  defendant  Walter 

his  officer  for    ^as  then  an  oiScer  of  the  said  other  defendants ;  and  that 

arresting  a        before  the  committing,  &c„  on,  &c.,  an  order  was  made  by 
person  attend-    .      _,  t^     .  .      i  i.  rr  ^i      i 

ing  Court  as      the  Court  of  Review,  in  the  matter  of  one  Henry  Charles 

a  witness,  Curlewisy  of,  &c.,  against  whom  a  fiat  in  bankruptcy  had 

alleged  that  issued,  whereby  the  said  Court  of  Review  did  order  that 

knew  that  he"  >'  ^^  referred  to  William  Scrope  Jyrton,  Esquire,  an  oflScer 

was  privileged  of  her  Majesty's  Court  of  Bankruptcy,  to  inquire  and  state 

him  roali-  whether,  at  the  date  and  suing  forth  of  the  said  fiat,  there 

ciously.  ^1^3  siQY  and  yfli2ii  debt  due  from  the  said  if.  C.  Curlewis 

And  for 
maliciously       to  plaintiff,  the  petitioning  creditor  under  the  said  fiat,  in 

^ft  ^'"h"^^'%  ^^^  ^^^^  order  mentioned,  sufficient  in  amount  to  support 

had  ordered      the  said  fiat,  and  that  for  better  making  the  said  inquiry, 

and  the  d^*'    *^''  necessary  and  proper  parties  were  severally  to  be  cxa- 

fendants  had     mined  before  the  said  W.  S,  Ayrton,  upon  interrogatories 
notice  thereof,  ,         .  i  •         i  •  •  • « 

quaere,  if  any    ^^  Otherwise,  touching  the  matters  in  question,  as  the  said 

action  lies,        jy.  S.  Ayrton  should  think  fit,  &c.,  and  that  the  said  W.  S. 

but,  at  all  ^  '         '  . 

events,  if  any,  Ayrton  was  to  be  at  liberty  to  examine  the  said  H,  C.  Cur- 

treroass  and     '^*^'*»  ^^^  ^^^^  petitioner  in  the  said  order  mentioned,  and 
not  case.  the  said  plaintiff,  the  said  respondent  in  the  said  order 

mentioned,  or  either  of  them,  as  by  the  said  order,  &c. 
will  more  fully  appear. 

That  afterwards,  and  before  the  committing  of  the  griev- 
ances, 8cc.,  to  wit,  on,  8cc.,  the  said  W.  S,  Ayrton  did,  in 
pursuance  of  the  said  order,  by  a  summons  in  writing, 
signed  by  the  said  W.  S.  Ayrton,  summon  plaintiff  (de- 
fendant in  error)  to  appear  before  him  on  Tuesday,  the 
28th  day  of  June,  1842,  at  eleven  o'clock  in  the  forenoon, 
at  the  office  of  the  Registrar  in  Bankruptcy,  Quality  Court, 
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Chancery  Lane,  there  to  be  examined  by  or  before  him  the 
said  FF.  S.  Ayrton,  in  the  aforesaid  matter  of  the  said  H. 
C.  Curletvis,  That  afterwards^  and  before  the  committing, 
&c.«  to  wit>  on,  &c.,  plaintiff  was  duly  served  with  the  said 
summons,  and  in  obedience  thereto  he  did  afterwards^  to 
wit,  at  eleven  o'clock^  on,  &c.,  the  day  and  year  in  the  said 
summons  mentioned,  attend  at  the  said  Registry  Office  in 
his  own  person,  before  the  said  W.  S,  Ayrton,  in  the  afore- 
said matter,  under  the  aforesaid  reference ;  and  that  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  and  after 
plaintiff  had  been  attending  at  the  Registry  Office,  before 
the  said  W.  S.  Ayrton,  for  the  purpose  aforesaid,  and 
whilst  he  was  leaving  the  said  Registry  Office  for  the  pur- 
pose of  returning  to  his  place  of  abode,  and  was  returning 
to  his  place  of  abode,  defendants,  so  being  such  sheriff  and 
such  officer  as  aforesaid,  and  before  any  reasonable  time 
had  elapsed  for  the  return  of  plaintiff  to  his  said  place  of 
abode,  well  knowing  that  plaintiff  was  then  privileged  from 
arrest,  and  disregarding  their  duty  in  that  behalf,  wrongfully 
and  maliciously  took  and  arrested  plaintiff  by  his  body,  and 
then  kept  and  detained  plaintiff  in  custody  for  a  space  of 
time,  to  wity  five  days,  after  defendants  had  been  requested 
to  discharge  plaintiff  from  and  out  of  their  custody,  under 
and  by  virtue  of  a  certain  writ  of  capias  ad  satisfaciendum, 
directed  to  defendants  Rogers  ^nA.Magnay,  as  such  sheriff* 
of  Middlesex,  whereby  our  said  Lady  the  Queen  com- 
manded the  said  sheriff  that  he  should  take  plaintiff,  &c., 
so  that  he  might  have  his  body  before  the  Barons  of  her 
Majesty's  Exchequer,  &c.,  to  satisfy  one  S.  L.  Curlewis 
the  sum  of  300/.,  which  by  the  consideration  and  judgment 
of  the  said  Court  was  then  and  there  adjudged  to  the  said 
S.  L.  Curlewis  for  his  damages,  &c.,  as  by  the  record,  &c. 
That  afterwards,  to  wit,  on,  8cc.,  by  a  certain  order  then 
made  by  the  said  Court  of  Review,  in  the  matter  of  the 
said  H.  C.  Curletms,  a  bankrupt,  bearing  date  the  day  and 
year  aforesaid,  it  was  ordered  that  the  sheriff  of  Middlesex 
should  discharge  plaintiff  out  of  the  custody  of  defendants 
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Magmy  and  Roger$  as  such  sbeiiff  of  Middlesex  as  afore- 
said,  in  which  custody  plaintiiF  was  detained  at  the  suit  of 
the  said  S.  L.  Curkwu\  of  all  which  premises  defendants 
had  notice.  Yet  defendanto,  further  disregarding  their 
doty  in  that  behalf,  did  not  nor  would  then  discharge 
plaintiff  out  of  the  custody  of  defendanU  Magnay  and 
Rogen  as  such  sheriff  of  Middlesex  as  aforesaid*  but  on 
tho  contrary  thereof  wrongfully*  unlawfully  and  maliciously, 
and  against  the  will  of  plaintiff*  kept  and  detained  plaintiff 
in  their  custody  for  a  long  time,  to  wit,  for  a  space  of  fi?e 
hours*  after  they  had  notice  of  the  said  last  meatioaed 
order. 

The  plaintiff  having  obtained  a  yerdia  in  this  case  in 
Hilary  Term,  1843, 

Kennedy t  in  the  same  term*  moved  in  arrest  of  judgment 
The  declaration  does  not  disclose  any  ground  of  action 
against  tho  sheriff.  The  sheriff  cannot  take  notice  of  pri- 
vilege* it  must  be  pleaded:  per  GoM  J.  in  Cro$shy  v. 
Shaw(ja).  In  Cameron  v.  Lightfoot{b)  it  was  held  that 
trespass  would  not  lie  for  arresting  a  person  privileged 
redeundo  from  the  Court  of  Common  Pleas;  but  the 
whole  reasoning  of  De  Grey  C*  J.,  in  delivering  the  Judg- 
ment of  the  Court,  shews  that  no  action  at  all  wiU  lie  for 
such  a  cause.  ''  The  question,"  says  the  learned  Chief 
Justice*  "  is,  whether  the  privilege  of  the  King's  Court 
extended  to  suitors  redeundo,  so  vitiates  an  arrest  or  sus* 
pends  the  operation  of  the  writ*  that  the  taking  a  man 
thereon  becomes  an  act  of  trespass  to  the  party  taken.  The 
ancient  way  of  availing  oneself  of  the  privilege  of  the 
Courts  was  by  suing  out  a  writ  of  privilege :  see  Co*  Entr. 
436*  437 ;  Rast.  474, 8u:.*  for  suitors*  jurors  and  witnesses. 
But  this  privilege  is  not  considered  as  the  privilege  of  the 
person  attending  the  Court,  but  of  the  Court  which  be 
attends;  and  therefore  the  allowing  or  not  allowing  the 
privilege  is  discretionary^  and  it  hath  been  disallowed  in 

(«)  2  W.  Bl.  1065.  {h)  9  W.  Bl.  1199. 
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collatiTe  actions.  East.  476;  and  in  vexatious  on68|  11 
Mod.  79;  or  where  the  party  attended  as  a  volunteer  and 
not  upon  process,  Salk.  544.  The  writ  of  privilege  at 
common  law  was  always  accompanied  by  either  a  habeas 
corpus  or  a  certiorari,  as  the  case  required.  If  on  the 
return  the  party  appeared  entitled  to  privilege,  he  was  de- 
livered (or  his  goods,  as  the  case  might  be)  and  a  superse- 
deas was  granted;  otherwise  a  procedendo  issued.  But 
still  the  irregularity,  even  in  cases  of  privilege,  did  not  lie 
in  the  process  itself,  but  in  the  service  of  it.  Therefore  in 
Co.  Entr.  ubi  supra,  where  the  party  was  detained  upon 
six  actions,  and  the  privilege  was  allowed,  still  the  Court 
obliged  him  to  give  bail.  It  is  not  a  void  process ;  for  it 
remains  as  the  foundation  of  subsequent  proceedings.  So 
in  Clarkv.Molineux,  1  Keb.  845;  Raym.  100;  1  Lev.  159; 
1  Sid.  269 ;  where  it  was  held  that  the  quarter  sessions 
could  not  discharge  but  might  punish  for  the  contempt  in 
arresting  an  attendant  on  their  Court,  the  arrest  was  not 
held  to  be  void.  The  modern  way  of  giving  the  same 
relief  as  was  had  by  the  tedious  method  of  a  writ  of  privi- 
lege, is  by  a  summary  motion  to  discharge.  This  was  pur- 
sued in  the  case  at  bar.  But  Courts  will  be  very  scrupulous 
in  discharging,  if  their  allowance  of  privilege  will  lay  a 
ground  for  an  action  of  trespass.  A  trespass  (by  the  way) 
must  be  certain,  and  either  an  injury  to  the  party  or  not  so 
at  the  time  the  act  is  done.  It  cannot  depend  on  the  sub- 
sequent discretion  of  the  Court  in  granting  or  refusing  the 
discharge.  And  therefore  it  has  been  held  in  Vandevald 
and  Lluellyn,  I  Keb.  220,  that  a  witness  arrested  during 
his  attendance  hath  no  remedy  but  by  habeas  corpus  to 
deliver  him.  But  the  officer,  8cc.,  who  knew  the  reason  of 
bis  attendance,  might  be  attached  for  the  contempt.  So 
in  Styles*  Pract  Reg.  195, 227,  395,  8vo.,  a  like  distinction 
is  taken.  If  one  be  arrested  on  a  writ  unduly  obtained, 
false  imprisonment  lies  against  the  plaintiff.  But,  if  one 
who  hath  a  suit  depending  be  arrested  eundo  vel  redeundo, 
the  Court  upon  motion  will  set  him  at  liberty,  and  punish 
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the  party  that  arrested  him,  if  he  knew  the  cause  of  bis 
attendance.  In  none  of  the  books  is  there  any  intimation 
of  an  action  being  maintainable  for  such  an  arrest*  but  the 
question  has  always  been  merely  the  delivery  of  the  party ; 
the  process  still  continuing  legal  and  capable  of  being  ex- 
ecuted at  a  subsequent  time,  when  privilege  does  not  inter- 
vene/* This  case  was  recognised  in  Tarlton  v.  Fisher  (a). 
The  sheriff  may  if  he  pleases  refuse  to  arrest,  and  take 
the  chance  of  the  privilege  being  allowed;  butjf  he  is  sued 
for  not  arresting  a  person  who  claimed  privilege*  the  Court 
will  not  stay  the  proceedings:  Sherwood  v.  Benumijb). 
[Coleridge  J.  The  declaration  states  the  defendanU  knew 
the  plaintiff  was  privileged,  and  that  they  arrested  him 
maliciously.']  That  is  immaterial ;  if  the  arrest  per  se  was 
lawful,  they  had  a  right  to  make  it  maliciously;  malice  m 
such  a  case  is  immaterial ;  it  is  not  like  a  question  of  bona 
fides,  as  in  Lucas  v.  Nockells{c).  [PaitesouJ.  Your  aifu- 
ment  may  apply  to  an  action  of  trespass,  but  malice  seems 
very  material  in  an  action  on  the  case.]  If  any  action  at 
all  lies  it  is  trespass.  [PaUeson  J.  How  so,  if  malice  be 
the  gist  of  the  action  i]  The  mahce  must  be  manifested 
by  an  act,  and  the  form  of  action  will  be  case  or  trespass, 
according  to  the  act.  Iffighiman  J.  In  Tarlton  v.  Fish€r(a), 
Lord  Mansfield  C.  J.  says,  "  In  trespass  innocence  of  in- 
tention is  no  excuse;  in  case,  the  whole  turns  upon  it; 
malice  or  the  quo  animo  is  the  very  gist  of  the  action/*] 
Willes  J.,  in  the  same  case,  intimated  that  "trespass  might 
lie  if  the  party  were  detained  longer  than  was  necessary  for 
making  the  proper  inquiries."  In  Stokes  v.  White  (d)  the 
defendant  sued  out  bailable  process  against  the  plaintiff, 
bis  debtor,  and  the  sheriff  arrested  the  plaintiff  whilst  he 
was  privileged  as  a  witness.  The  plaintiff  brought  an 
action  on  the  case,  and  the  case  went  off  upon  the  point 
that  the  action  was  not  maintainable,  because  it  did  not 
appear  that  the  defendant  had  any  knowledge  that  the 

(a)  9  Doag.  671.  (c)  10  Bing.  157. 

(6)  4  Taanc.  631.  {d)  1  C.  M.  &  R.  8<3. 
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plaiDtiflF  was  attending  as  a  witness  when  the  defendant  i844. 
delivered  the  writ  to  the  sheriiF  to  be  executed.  ICok- 
ridge  J.  You  must  go  the  length  of  saying  that,  if  any 
special  damage  arose  from  unreasonable  detention^  no 
action  would  lie.]  The  only  special  damage  in  this  case 
would  be  the  costs  of  applying  for  the  discharge,  but  the 
Court  of  Bankruptcy  might,  if  it  pleased,  have  given  a 
remedy  by  making  the  sheriff  pay  costs. 

Lord  Denman  C.J. — I  have  no  doubt,  where  the  sheriff 
acts  apparently  under  a  legal  authority,  but  maliciously,  and 
thereby  produces  damage  to  the  plaintiff,  that  an  action 
on  the  case  will  lie. 

Patt£SON  J. — The  question  is,  whether  any  action  is 
maintainable  under  the  circumstances,  and  if  it  is  main- 
tainable, whether  it  should  be  trespass  or  case.  Although 
it  has  never  been  decided,  I  think  it  clear  that,  where  the 
sheriff  maliciously  arrests  a  privileged  person,  an  action 
will  lie.  But  it  is  said  that,  if  the  malice  makes  the  arrest 
illegal,  the  form  should  be  trespass.  But  where  the  gist 
of  the  action  is  malice,  and  the  fact  of  arrest  is  itself  legal, 
I  think  case  is  the  right  form. 

CoLERiDGB  J. — I  think  the  authorities  shew  that,  if  any 
action  lies,  it  should  be  case,  for  it  is  not  the  act  of  arrest 
per  se,  but  the  doing  it  maliciously  that  gives  the  right  of 
action.  I  have  no  doubt  that  an  action  will  lie  if  a  public 
officer  acts  maliciously. 

WiGHTMAN  J*  concurred. 

Rule  refused  (a). 

The  case  in  error  was  argued  in  Easter  Vacation,  1843 
(May  13),  before  Tindal  C.  J.,  Erskine  and  Creiswell  Js., 
and  Parke,  Aldenon  and  Rolfe  Bs. 

(a)  A  rule  was  also  nefased  on  the  ground  of  misdirectioo. 


Magmat 
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1844.  Kennedy  for  the  plaintiffs  in  error  (the  defendants  below), 

as  to  the  first  breach  for  arrestingi  cited  the  following  an- 
"v.  "~      thorities  in  addition  to  those  cited  in  the  Court  below: 

BuET.  j^  jf^  action  at  all  lies  for  the  arrest.     It  is  not  a  matter 

of  course  that  the  privilege  should  be  allowed ;  it  woald 
not  be  allowed  unless  the  attendance  in  Court  has  been 
bon&  fide:  Meekim  y.  Smiih{a).  In  Tarlion  v.  FUker{b)f 
Ashhurst  J.  says,  "  It  would  be  extremely  hard  indeed  upon 
a  sheriff  or  his  officers,  if  they  were  bound  to  inquire  into 
the  truth  of  that  exemption  (i.  e.  the  privilege),  and  deter- 
mine upon  it  at  their  own  peril/'  In  Whalley  v.  Pepper  {c), 
IdttUdak  J.  held  that  case  was  maintainable  against  the 
plaintiff  in  an  action  for  causing  a  privileged  person  to  be 
arrested. 

2.  The  form  of  action  for  the  arrest  should  have  been 
trespass.  The  arrest  is  trespass ;  and  the  trespass  cannot 
be  waived  in  the  present  case  any  more  than  in  an  action 
for  a  battery.  In  Smith  v.  Egginton{d)  trespass  was 
brought  for  assault  and  false  imprisonment,  where  it  was 
alleged  that  the  defendant  had  not  discharged  a  prisoner 
for  contempt  of  the  Court  of  Chancery  in  proper  time 
after  the  arrest,  as  prescribed  by  stat  1 1  Geo.  4  &  1  WiB. 
4,  c.  S6,  s.  15,  rule.  The  Court  certainly  held  that  the 
action  ought  to  have  been  case,  but  at  the  same  time  the 
Court  seemed  to  think  that  no  action  would  lie  at  all. 

3.  As  to  the  second  count  or  breach,  for  detaining  the 
plaintiff  an  unreasonable  time  after  the  Court  of  Bank- 
ruptcy had  ordered  his  discharge.  The  form  of  action, 
if  any  action  at  all  can  be  maintained,  should  be  tres- 
pass. The  detention  was  a  continuing  trespass.  In 
Lambert  v.  Hodgson  {e),  to  an  action  for  an  assault  and 
false  imprisonment,  the  defendant  pleaded  that  he,  being 
bail  for  plaintiff,  arrested  him  to  render  him  in  discharge, 
and  detained  him  till  he  had  satisfied  the  demand  in  the 

(a)  1  H.  Bl.  6S6.  ((2)  7  A.  ft  B.  167  i  8.C  9  K. 

(6)  2  Doug.  671.  ft  P.  143. 

(c)  7  C.  ft  P.  M6.  (e)  1  Biog.  317. 


HILART  VACATION^  VII  VICT.  069 

action*  Replication  de  injuria  and  issue  thereon.  It  ap-  1844. 
peared  that  defendant,  in  addition  to  detaining  plaintiff  till 
he  satisfied  the  demand  in  the  action^  detained  him  an  hour 
longer,  till  he  paid  the  expenses  of  defendant's  becoming 
bail.  Held,  that  this  was  one  continuing  trespass,  and  that 
therefore  to  recover  for  that  part  of  it  which  was  unjusti- 
fiable the  plaintiff  ought  to  ha?e  newly  assigned.  The 
same  opinion  was  expressed  by  Bayley  J.  in  Martin  v* 
Francis  {a).  See  also  Blessley  v*  Sloman{b),  Morgan  v. 
Hughes  {c).  Turner  v,  Hawkins  {d),  Ogle  v.  Barnes  (e),  and 
Lekme  v.  Bray(f).  If  case  may  be  maintained  for  the 
subject-matter  of  the  first  breach  or  count,  and  if  trespass 
ia  the  proper  form  of  action  for  the  subject-matter  oT  the 
second  breach  or  count,  then  there  is  a  misjoinder. 

Jervis  contrd.  TarUon  v.  Fisher  (g),  Cameron  v.  Light- 
foot{h)  and  Crossley  v.  Sham{JL\  all  shew  that  the  arrest  is 
not  ground  for  an  action  of  trespass.  It  is  said  that  the 
sheriff  cannot  know  whether  the  claim  of  privilege  is  well 
founded.  But  the  declaration  alleges  that  he  was  cognizant 
of  the  privilege  in  this  case,  and  that  he  arrested  mali- 
ciously. Besides,  the  ignorance  of  the  sheriff  is  no  excuse ; 
he  is  liable  in  trover  to  the  assignees  of  a  bankrupt,  whose 
goods  he  has  sold  under  a  fi.  fa.,  after  a  secret  act  of  bank- 
ruptcy and  before  the  issuing  of  the  commission ;  Balme 
V.  Hutton  (ft).  Even  in  cases  where  an  act  is  done  under 
sufficient  authority,  the  animus  of  the  agent  may  render 
the  act  illegal :  Lucas  v.  Nockells  (/}.  So  in  Porter  v« 
Weston{m)f  where  defendant  induced  the  bail  to  render  his 
principal  by  saying  that  the  latter  was  likely  to  abscond,  it 
was  held  that  no  action  lay  against  the  defendant  at  the 
suit  of  the  principal,  without  alleging  and  proving  express 

(a)  1  Chitty,  e44.  (g)  2  Doug.  671. 

(h)  8  M.  &  w.  40.  (h)  a  w.  Bi.  iioa 

(c)  2  T.  R.  325.  (i)  2  W.  Bl.  1085. 

(d)  1  B.  &  P.  473.  (h)  9  Bing,  471. 

(e)  8  T.  R.  laa  (/)  10  Bing.  157. 
(/)  a  Easlf  593.  (m)  A  Bing.  N.  C.  715. 
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1844.  malice.  Oakes  v.  Wood  {a)  seems  to  establish  no  more 
than  that  the  motive  inducing  a  person  to  exercise  autho- 
rity given  by  law,  could  not  be  inquired  into  where  the 
replication  to  a  plea  justifying  under  such  authority  was  de 
injuria. 

Case  is  the  proper  form  of  action.  The  complaint  is, 
that  the  defendants,  under  colour  of  the  law,  have  acted 
vezatiously  and  oppressively.  In  Heyvoood  v.  Collinge{b) 
it  was  held  that  an  action  on  the  case  lay  for  maliciously 
and  without  probable  cause  arresting  the  plaintiff  pending 
a  former  suit  by  defendant,  for  the  same  cause  of  action  in 
which  the  plaintiff  had  been  arrested  and  discharged;  and 
the  judgment  in  that  case  went  entirely  upon  the  malice 
by  which  the  act  was  accompanied. 

As  to  that  which  is  called  the  second  breach  or  count,  it 
is  merely  part  of  the  one  entire  complaint.  In  respect  of 
the  latter  part  as  well  as  the  former,  malice  is  alleged,  and, 
even  if  trespass  would  lie,  it  does  not  follow  that  case  also 
will  not  lie. 

Kennedy  in  reply.     The  declaration  states  merely  that 

the  privilege  existed,  not  that  it  was  claimed.    [Jlderson  B. 

referred  to  Luntley  v.  Battine  (c),  as  to  the  discretion  of 

the  Court,  whether  to  discharge  a  prisoner  or  to  leave  him 

to  his  writ  of  privilege.] 

Cur.  adv.  vulL 

TiNDAL  C.  J.  delivered  the  judgment  of  the  Court  as 
follows(d): — ^The  main  question  in  this  case,  which  has  been 
brought  before  us  by  the  plaintiff  in  error,  is,  whether  any 
action  is  maintainable  against  the  sheriff  for  arresting  a 
person  who,  at  the  time  of  such  arrest,  is  privileged  by 
reason  of  his  attendance  to  give  evidence  before  a  court  of 
competent  jurisdiction.  The  plaintiff  has  declared  in  case, 
and  in  the  first  count  of  his  declaration  alleges,  that  whilst 
he  was  returning  to  his  place  of  abode  from  the  Registry 

(a)  2  M.  &  W.  791.  (c)  S  B.  &  Aid.  234. 

(6)  9A.&£.sa8;  &C.  1P.&D.302.    (cQ  lDMich.Vac.ia8t(Nov.28.) 
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OflSce  of  the  Court  of  Review  in  Bankruptcy,  to  which 
he  had  been  summoned  by  an  order  of  the  said  Court,  for 
the  purpose  of  being  examined  under  a  fiat,  the  defendants, 
well  knowing  that  he  was  privileged  from  arrest,  wrongfully 
and  maliciously  arrested  him  under  a  writ  of  ca.sa.,  directed 
to  the  two  first-named  defendants  as  the  sheriff  of  Mid- 
dlesex. And  if  an  arrest  under  such  circumstances  affords 
no  ground  of  action  at  law  for  damages,  but  is  only  the 
subject  of  an  application  to  the  Court  under  whose  autho- 
rity the  party  had  been  compelled  to  appear  as  a  witness, 
the  plaintiff  below  will  be  out  of  Court  as  to  the  first 
count  or  breach  in  his  declaration. 

And  we  are  of  opinion  that  the  arrest  by  the  sheriff 
under  a  writ  from  any  of  the  Queen's  Courts,  of  a  person 
privileged  from  arrest  by  reason  of  attendance  as  a  witness 
under  the  process  of  another  Court,  does  not  form  the 
ground  of  any  action  at  law. 

That  an  action  of  trespass  and  false  imprisonment  is  not 
maintainable  has  been  long  settled  by  the  two  cases  of 
Cameron  v.  Lightfoot  {a)  and  Tarlton  v.  Fisher  and  others  (fi). 
And  had  it  not  been  for  the  question  made  by  Lord  Mans^ 
JUld  in  the  latter  case,  at  the  end  of  the  opinion  given  by 
him,  we  should  have  thought  the  question  equally  settled 
as  to  an  action  on  the  case,  for  the  reasons  upon  which  the 
judgment  of  the  Court  proceeds,  as  well  in  the  one  case 
as  the  other,  appears  to  apply  to  both  forms  of  action. 

That  broad  ground  is,  that  the  privilege,  the  breach  of 
which  is  the  subject  of  complaint,  is  not  to  be  considered 
(as  it  was  accurately  laid  down  by  Lord  Chief  Justice  De 
Grey,  in  the  case  of  Cameron  v.  Lightfoot  (a)  )  *'  to  be  the 
privilege  of  the  person  attending  the  Court,  but  of  the 
Court  which  he  attends.  And  therefore  the  allowing  or 
not  allowing  the  privilege  is  discretionary ;  and  it  hath  been 
disallowed  in  collusive  actions,  and  in  vexatious  ones,  as  in 
the  Anonymous  case  in  1 1  Mod.  79i  or  where  the  party 
attended  as  a  volunteer,  and  not  upon  process." 
(a)  2  W,  Bl.  1190.  (6)  2  Doug.  671. 
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l84i.  The  extreme  difficulty  cast  upon  the  sheriff  of  determin- 

ing whether  the  privilege^  set  up  by  the  party,  is  founded  in 
truth,  is  another  ground  for  holding  the  action  not  to  lie. 
He  cannot,  as  was  observed  by  the  Court  in  Tarletofi  ▼. 
Fisher  {a),  administer  an  oath,  and  he  must  refuse  to  exe- 
cute the  process  of  the  Court  at  his  peril,  and  it  may  be 
added,  that,  though  the  sheriff  may  know  the  party  has  the 
privilege,  it  is  impossible  for  him  to  be  certain  that  the 
party  means  to  claim  it,  and  unless  he  does  claim  it,  he  is 
in  lawful  custody  and  the  judgment  satisfied.  For  these 
and  other  reasons  stated  by  the  Court  in  their  judgments, 
given  in  each  of  the  cases  above  referred  to,  it  was  decided, 
without  any  doubt,  that  under  such  circumstances  no  action 
of  trespass  lay  against  the  sheriff,  and  that  the  only  mode 
of  redress  was  in  ancient  times  by  suing  out  the  writ  of 
privilege,  and  in  modern  times  by  summary  motion  to 
discharge  the  prisoner,  and  we  think  these  reasons  extend 
equally  to  an  action  on  the  case.  The  ground  on  which 
case  is  contended  to  be  maintainable  is,  that  the  allegation, 
in  the  declaration,  of  knowledge  on  the  part  of  the  sheriff, 
shews  that  the  arrest  was  malicious,  and  that  a  malicious 
arrest  is  the  proper  subject  of  an  action  on  the  case.  But 
the  older  authorities  prove  that  no  such  distinction  exists. 
In  1  Keble,  220,  the  case  is,  ''  If  a  witness,  coming  to  tes- 
tify in  a  cause  in  Middlesex  is  arrested  in  London,  by  one 
knowing  the  cause,  he  hath  no  remedy  but  by  habeas  corpus, 
to  examine  and  deliver  him  thereby;  but,  if  there  be  any 
contempt  by  the  officer,  &c.  an  attachment  may  afterwards 
be  awarded  against  him.''  ''  And  in  no  book,  as  observed 
by  the  Court  in  Cameron  v.  Lightfoot{b),  is  there  any  inti- 
mation of  an  action  being  maintainable  for  such  an  arrest, 
but  the  question  has  always  been  merely  the  delivery  of  the 
party,  the  process  still  continuing  legal,  and  capable  of 
being  executed  at  a  subsequent  time,  when  privilege  does 
not  intervene.''    And  this  application  of  the  Court  appears 

(•)  2  Doug.  671.  (b)  ft  W.  Bl.  1100. 
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therefore  to  provide  both  for  the  case  where  the  sheriff  i844. 
innocently  and  in  ignorance  of  the  privilege  arrests  the  wit- 
ness, and  where  he  maliciously  and  with  knowledge  of  the 
privilege  makes  the  arrest;  in  the  one  case  the  Court 
simply  discharging  from  the  custody  of  the  sheriff,  in  the 
other,  punishing  for  a  contempt;  but  in  both  cases  con- 
sidering the  privilege  as  that  of  the  Court,  and  not  as  the 
privilege  of  the  party. 

We  therefore  think  the  first  count  discloses  no  ground 
of  action. 

As  to  the  second  count  or  breach,  which  is  also  framed 
in  case,  being  upon  a  nonfeasance  or  omission  of  duty  in 
not  discharging  the  plaintiff,  we  think  the  cause  of  action 
stated  in  that  count,  if  the  ground  of  any  action,  which  may 
be  very  questionable,  is  the  ground  of  an  action  of  trespass 
and  false  imprisonment,  and  not  of  an  action  on  the  case. 
That  count  states  that  after  the  Court  of  Review  had 
ordered  his  discharge,  and  such  order  was  made  known  to 
the  sheriffs,  they  still  kept  and  detained  him  in  custody. 
Admitting  that  the  Court  of  Review  had  the  power  so  to 
do,  the  further  detention  of  the  plaintiff,  without  the  au- 
thority of  any  writ  to  justify  it,  became  a  new  trespass  and 
false  imprisonment,  in  the  same  manner  as  if  there  had 
been  a  new  caption.  And  if  the  plaintiff  had  declared  in 
trespass,  and  the  sheriff  justified  under  the  writ,  the  plain- 
tiff might  have  new  assigned  this  illegal  detainer  as  the 
trespass  and  imprisonment  of  which  he  complained. 

On  the  ground  therefore  that  the  plaintiff  has  no  cause 
of  action  upon  the  first  count,  and  no  ground  for  an  action 
on  the  case  in  the  second,  we  think  the  judgment  of  the 
Court  below  should  be  reversed. 

Judgment  reversed. 
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HaLSTEAO  V.  SKELTON(a). 

Atsompsit  by    CRROR  from  the  Coort  of  Queen's  Bench. 

MaiMraccep-      Assumpsit.    The  first  count  of  the  declaration  stated, 

tor  of  a  bill  of  that  one  Harland,  on,  8cc.,  made  bis  bill  of  exchange  in 

cepted^  pay-    writing,  and  directed  the  same  to  defendant,  &c.,  "  and  the 

able  at  C.  h     defendant  then  accepted  the  said  bill,  payable  at  Messrs. 

London."    '     Cuntiffe  &  Co.,  bankers,  London :"  that  Harland  indorsed 

on^r""Md   '^  plwntiff,  and  that  defendant  "  then  promised  the  plaintiff 

that  as  an  ao-   to  pay  her  the  said  bill,  according  to  the  tenor  and  effect 

aSSe^t^^^'  thereof  and  of  the  said  acceptance  and  indorsement." 

banker's  gene-       Special  demurrer  on  the  ground,  that  although  the  bill 

the  restrictive   Appeared   to   have  been  specially  accepted  by  defendant, 

words  of  Stat,  g^d  by  him  made  payable  at  Messrs.   Cunliffe  &  Co., 

c.78,<<and      bankers,  London,  yet  it  did  not  appear  that  the  bill  was 

"^wITis  a     ®^®'  presented  there  according  to  the  terms  of  the  accept- 

genend  accept-  ance. 

oo^t  to  be  so       ^^^^  demurrer,  on  motion  in  the  Bail  Court  (ft),  was  set 

declared  upon,  aside  as  frivolous,  and  the  plaintiff  afterwards  signed  jadg- 
tbereforelhe  .^      ,  r    .  o         .»     « 

declaration,      ment  by  default, 

b^  upon  an       Error  and  joinder  in  error, 
acceptance  "^ 

payable  at  a 

fcSito^?      ^^^^^^  ^^^  *®  plaintiff  in  error  (defendant  below)  (c). 

to  mean  an      The  declaration  must   be  taken  to  state  the  acceptance 

paya^le^ata     according   to  its   legal   effect,   and,  as  it  states  that  the 

banker's  and     defendant  accepted  the  bill  '^  payable  at  Messrs.  Cunliffe 

not  elsewhere,  «   ^       .      ,  »       .      tt  •.  ■         i         i 

and  was  bad  for  8c  Co.,  bankers,  London,''  it  must  be  taken  the  acceptance 

not  avemng      ^^^^  j,^  ^^^^  ^  f^^ o,  ^^  ^^  make  the  bill  payable  at  the  place 
presentment  at  .  '^ 

tbebanker^s.     mentioned,  and  no  other,  so  as  to  constitute  a  qualified 

en^bthS      acceptance  within  stat.  1  &  2  Geo.  4,  c.  78,  s.  1.    The 

Exchequer       declaration  is  bad  therefore  in  substance,  for  not  averring 

Chamber,) 

that  such  aver-      (a)  Decided  in  Trinity  Vacation  (e)  Jane  16tb,  before   lUM 

n^ttaJ?  m'    la«^(J«n«««)-  C.  J.,  Co/<man,  Ersfctiw  and  Jlimfc 

the  effect  of  (^)  ^^  Skelton  v.  Hahlead^  3      Js.,  Fatkc  and  Bx^Jfe  Bs. 

such  an  ac-       Dowl.  P.  G.  (N.  S.)  69. 

ceptance  as 

that  declared  upon  was  to  make  the  presentment  at  the  banker*s  a  good  presentment,  but 

not  to  make  presentment  there  necessary,  and  therefore  that  the  dedaranon  was  good. 
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presentment  at  the  place  mentioned  ;  Rowe  v.  Young  (a).  i844. 
The  first  section  of  the  statute  enacts :  '^  If  any  person 
shall  accept  a  bill  of  exchange  payable  at  the  house  of  a 
banker  or  other  place,  without  further  expression  in  his  Skelton. 
acceptance,  such  acceptance  shall  be  deemed  and  taken  to 
be  to  all  intents  and  purposes  a  general  acceptance  of  such 
bill ;  but,  if  the  acceptor  shall  in  his  acceptance  express 
that  he  accepts  the  bill  payable  at  a  banker's  house  or  other 
place  only,  and  not  otherwise  or  elsewhere,  such  acceptance 
shall  be  deemed  and  taken  to  be  to  all  intents  and  purposes 
a  qualified  acceptance  of  such  bill,  and  the  acceptor  shall 
not  be  liable  to  pay  the  said  bill,  except  in  default  of  pay- 
ment, when  such  payment  shall  have  been  first  duly  de- 
manded at  such  banker's  house,  or  other  place."  The 
statute  does  not  affect  the  rules  of  pleading.  The  same 
words  which  in  pleading  would,  before  the  statute,  aver  a 
qualified  acceptance,  will  do  so  now.  The  statute  merely 
applies  to  the  form  and  effect  of  such  acceptance,  and  says 
that  it  shall  not  be  a  qualified  acceptance,  unless  the 
acceptor,  in  addition  to  expressing  that  he  accepts  the  bill 
payable  "  at  a  banker's  house  or  other  place,"  add,  "  and 
not  otherwise  or  elsewhere."  Since  therefore  the  decla- 
ration avers  this  to  be  a  qualified  acceptance,  it  must  be 
taken  that  it  had  the  words,  *'  and  not  otherwise  or  else- 
where." Fayle  V.  Bird(b),  in  which  this  Court  decided 
that  where  a  bill  was  dravm  payable  in  London,  and 
accepted  payable  there,  it  was  as  much  a  general  acceptance 
under  the  statute,  as  if  the  bill  had  been  rendered  there 
payable  by  the  language  of  the  acceptance  only,  went 
entirely  upon  the  authority  of  Selby  v.  Eden  (c).  But  it  is 
clear  that  the  words  "  general  acceptance"  were  not  very 
nicely  appreciated  in  Selby  v.  Eden  (c) :  for  the  unqualified 
acceptance  of  a  bill  required  by  the  drawer  to  be  paid  at  a 
particular  place,  is  not ''  general"  quoad  place,  for  the  place 

(fl)  2  B.  &  B.  165.  (c)  3  Bing.  611, 

(6)  6  B.  &  C.  531 ;  S.  C.  9  D.  «c  R.  639. 
yOL.  I. —  D.  M.  XX 
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1844.        is  specified  in  the  drawing,  it  is  merely  '*  general'^  quoad 
the   absence   of  any  qualification   of  the   terms    of  the 


IIalstead 


Sk ELTON. 


V.  drawing.     See  Gihb  v.  Mather  {a)  and  Parh  v.  Edgt{b). 

In  Blake  V.  Beaumont  {c\  ih^  h\\\  was  accepted  generally. 
and  there  was  a  mere  memorandum  making  it  payable  at 
Messrs.  WUliamf,  Deacon  &  Co.,  and  TuidaiC.  J.  obsenred 
in  his  judgment,  ^'  Although  there  is  in  the  present  case  a 
general  acceptance  of  the  bill,  that  will  include  the  place 
at  which  the  bill  is  stated  to  be  payable  in  the  count  as  weU 
as  all  others,  and  it  does  not  lie  in  the  mouth  of  the 
defendant  to  say  that  the  bill  is  not  payable  at  the  place 
specified  in  the  count,  when  that  is  the  very  place  which 
he  has  pointed  out  by  his  acceptmice  as  that  at  which  the 
instrument  will  be  paid." 

Cowling  contr^.  It  may  be  conceded  that  the  bill  is  set 
out  according  to  its  legal  effect.  But  it  does  not  follow, 
from  the  averment,  that  the  bill  was  accepted  payable  at 
Cnnliffe's,  that  this  was  a  qualified  acceptance  so  as  to 
render  presentment  there  necessary.  For  the  averment 
amounts  to  this  and  no  more,  that  the  bill  was  payable  at 
Cunliffe's  if  the  holder  chose  to  present  it  there.  The 
proof  of  a  bill  "  payable  at  Cunliffe^s**  would  support  the 
declaration.  In  Blake  v.  Beaumont  (c),  (he  declaration 
was  on  a  bill  *'  payable  at  Messrs.  Williams,  Deacon  fc 
Co.,"  and  alleged  presentment  there.  The  bill  produced 
bore  a  general  acceptance,  with  a  memorandum  making  it 
payable  at  Messrs.  Williams,  Deacon  &  Co.  It  was  held 
that  there  was  no  variance,  as  although  -the  bill  was  not 
payable  at  Messrs.  Williams  8c  Co.  only,  yet  the  acceptance 
pointed  out  their  house  as  a  place  of  payment.  In  Gibb 
V.  Maiheria)  and  Park$  v.  Edge  (6)  the  actions  were  not 
against  the  acceptor. 

(a)  2  C.  &  J.  254.  (c)  1  Dowl.  P.  C.  (N.  S.),  697. 

(6)  1  C.  &  M.  429. 
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Martin  in  reply,    i^ti  acceptance  making  a  bill  payable         i844. 
at  a  particular  place,  without  the  words  '*  and  not  elae- 
where/'  is  since  the  statute  quite  inoperative  for  the  pur- 
pose of  limiting  the  place  of  payment.      If  therefore  a     Skeitok. 
place  of  payment  is  mentioned  without  the  words  ''  not 
elsewhere/'  it  should  be  stated  that  the  acceptor  accepted, 
without  more.     It  must  be  taken,  therefore,  that  the  words, 
''  payable  at  Messrs.  Cunliffe  in  Co.,"  allege  a  qualified   . 
acceptance. 

Cur.  adv.  vult, 

TiNDAL  C.  J.  now  delivered  the  jtidgment  of  the 
Court.— 'This  was  an  action  by  the  indorsee  of  a  bill  of 
exchange  against  the  acceptor.  The  declaration  stated  the 
bill  to  have  been  accepted  payable  at  a  particular  banker's 
in  London,  and  did  not  aver  any  presentment  at  the  house 
of  that  banker;  and  the  question  argued  before  us  was, 
whether  the  omission  of  such  an  averment  made  the  decla- 
ration bad.  The  plaintiff  in  error  contended  that  it  did, 
for  that,  since  the  statute  1  8c  2  Geo,  4,  c.  7B,  an  acceptance 
payable  at  a  banker's  generally,  without  restrictive  words, 
is  a  general  acceptance,  and  ought  to  be  so  pleaded ; 
whereas  by  declaring,  as  in  this  case,  on  an  acceptance 
payable  at  a  banker's,  the  plaintiff  must  be  understood  as 
referring  to  an  acceptance  payable  at  a  banker's  only,  and 
not  elaewhere.  And,  if  the  plaintiff  in  error  is  right  in  this 
proposition,  it  must  certainly  follow  that  the  declaration  is 
bad  for  not  averring  performance  of  what,  according  to  his 
argument,  is  a  condition  precedent  to  any  right  of  action, 
namely,  a  presentment  at  the  banker's. 

But  we  are  of  opinion  that  the  argument  of  the  plaintiff 
in  error  cannot  be  supported. 

The  statute  enacts  that,  where  a  bill  is  accepted  payable 
at  a  banker's,  without  further  expression  in  the  acceptance, 
such  acceptance  shall  be  deemed  and  taken  to  be  to  all 
intents  and   purposes  a  general  acceptance  of  such  bill ; 

X  X  2 
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1844.  but  the  meaning  of  this  enactment  is  not,  that  in  such  a 
case  presentment  at  the  banker's  shall  be  an  invalid  pre- 
sentment, but  that,  in  an  action  against  the  acceptor,  pre- 
sentment to  him  shall  be  good,  and  consequently  that  it 
shall  be  unnecessary  to  present,  or  to  aver  presentment  at 
the  banker's.  A  bill  of  exchange  drawn  generally  on  a 
party,  may  be  accepted  in  three  different  forms;  either 
generally,  or  payable  at  a  particular  banker's,  or  payable  at 
a  particular  banker's  and  not  elsewhere.  If  the  drawee 
accepts  generally,  he  undertakes  to  pay  the  bill  at  maturity 
when  presented  to  him  for  payment.  If  he  accepts  payable 
at  a  banker's,  he  undertakes  (since  the  statute)  to  pay  the 
bill  at  maturity  when  presented  for  payment  either  to  himself 
or  at  the  banker's.  If  he  accepts  payable  at  a  banker's, 
and  not  elsewhere,  he  contracts  to  pay  the  bill  at  maturity, 
provided  it  is  presented  at  the  banker's,  but  not  otherwise. 
Here  the  bill  was  accepted  according  to  the  second  of 
these  three  forms,  i.  e.  payable  at  a  banker's,  without  any 
restrictive  words ;  so  that  presentment  at  the  banker's, 
(though  if  made  it  would  have  been  good  presentment) 
was  yet  not,  as  against  the  acceptor,  necessary.  Acceding, 
therefore,  as  wc  do,  to  the  argument  of  the  plaintiff  in 
error,  that  the  bill  must  be  taken  to  have  been  pleaded 
according  to  its  legal  effect,  we  do  not  go  along  with  him 
in  the  conclusion  at  which  he  arrives.  For  the  reasons 
which  we  have  given,  we  do  not  think  that,  in  this  case,  the 
legal  effect  of  the  bill  as  pleaded  was  to  render  necessary 
any  presentment  at  the  banker's,  and  the  judgment  of  the 
Court  below  will  therefore  be  affirmed. 

Judgment  affirmed. 
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Collins  and  Rigley  v.  Evans  and  Wheelton,  Esqrs     J^"'^^', 

^         February  lit. 

£RR0R  iu  the  Exchequer  Chamber  upon  the  judgment  plaintiffs  ns^ 
given  iu  Evans  v.  Collins{a\  sheriffofMid- 

rfM        1     1        •        •  ,  .  1      .      dlesex  against 

i  be  declaration  in  an  action  on  the  case^  brought  by  the  defendants 

Evans  and  Wheelton,  SheriflFof  Middlesex,  against  Collins  a»a"oniie8of 
_  .  TAir*  ^^^  Jrcwcr,  tor 

and  Kiglejf,  attornies  for  one  David  Power,  charged  them  falsely  repre- 

with  falsely  representing  to  the  plainliflFs  that  one  John  *®a^n"^°thar 

Wright,  who  was  ihen  in  iheir  custody  as  sheriff,  and  en-  one  J.  IT.,  who 

titled  lo  his  discharge,  was  another  John  Wright,  ugzinst  |heir  custody 

whom   the   defendants,  as   attornies  for   the   said    David  «» sheriff,  and 

Power,  had  sued  out  a  writ  of  ca.  sa.,  and  delivered  the  discharge,  was 

same   to    the  plaintiffs,  by  reason    whereof  the   plaintiffs  another  X  IT., 

,  .  against  whom 

wrongfully  detained  the  first-mentioned    J.    Wright,   and  the  defendants 

were  afterwards  obliged  to  pay  him  10/.  and  the  costs  of  the\"?d"p(^r 

an  action  commenced  against  them  by  him  for  the  unlawful  had  sued  out  a 

1   -   .  writ  of  ca.  sa., 

dc^a^nc''-  and  delivered 

After  the  above  statement  of  the  delivery  of  the  writ  to  ^^  same  to 

the  plaintiffs,  and   that  the  J\   Wright  in    their  custody  y^y  reason 

was  not  the  same  person  as  the  J.  Wright  mentioned  in  whereof  the 

the  writ,  and  that  he  was  entitled   to  his  discharge,  the  wrongfully 

declaration  averred  that  the  defendants  well  knowing  the  firefmeniioncd 

premises,  for  the  purpose  of  preventing  the  plaintiffs,  as  such  J-  W»9  and 

were  After* 

sheriff,    from  discharging  the  last-mentioned  J.    Wright,  wards  obliged 

made  the  false  representation.  ^^  pay  ^OL, 

_  '^  ,      ,    ,     .  I        <  I         and  the  costs 

The  defendants  (below)  pleaded  that  at  the  time  they  of  an  action 

made  the  representation  and  declaration  they  had  good  and  ^°™^|"hem 

by  him  for  the 

(a)  See  the  case,  ante,  72.  unlawful  de- 

^  '  '        '  tamer.    The 

declaration, 
after  stating  the  deliverjf  of  the  writ  to  the  plaintiffs,  and  that  the  J.  W,  then  in  their 
custody  was  not  the  same  person  as  the  J.  W.  mentioned  in  the  writ,  and  that  he  was 
entitled  to  his  discharge,  went  on  to  aver  that  the  defendants,  well  knowing  the  premises, 
and,  for  the  purpose  of  preventing  the  plaintiffs  from  discharging  the  said  J.  tV.,  made 
the  false  representation. 

Held  (on  error  in  the  Exchequer  Chamber,  reversing  the  judgment  of  the  Court  o( 
Queen's  Bench,)  that  a  plea  alleging  that  defendants  hadf  reasonable  and  probable 
cause  to  believe  and  diH.  believe  their  representation  to  be  true,  was  an  answer  to  the 
action. 
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probable  reason  to  believe,  and  did  with  good  faith  believe, 
that  the  representation  was  true. 

To  this  the  plaintiffs  replied  de  injunft,  8lc.,  on  which 
issue  was  joined. 

The  issue  was  found  for  the  defendants,  and  the  error 
was  brought  upon  the  judgment  for  the  plaintiffs,  which 
the  Court  of  Queen*s  Bench  had  given  nou  obstante  the 
verdict  for  the  defendants. 

The  errors  assigned  were  (among  others),  that  the  decla- 
ration was  bad,  and  the  plea  sufficient. 


Peacock,  for  tli€  plaintiffs  in  error  (the  defendants 
below(a)).  It  appears  upon  the  whole  record  that,  al- 
though the  defendants  made  a  representation  which  was 
untrue,  yet  that  they  believed  it  to  be  true,  and  had  good 
grounds  for  believing  it  to  be  so.  The  record,  therefore, 
does  not  show  any  cause  of  action.  To  give  a  cause  of 
action  the  misrepresentation  must  be  frauduienr.  The  rule 
is  laid  down  by  BuHer,  J.  in  Pasley  v.  Freeman  {b). 
*'  Fraud  without  damage,  or  damage  without  fraud,  gives 
no  cause  of  action,  but  where  those  two  concur  the  action 
lies(c)."  Tapp  v.  hee{d)  is  to  the  same  effect.  Foster  v. 
Charles{e),Polhillv.  Walter {f),2LViA  Corbett  v.  Brown {g\ 
were  followed  in  Freeman  v.  Baker  (/i).  The  only  au- 
thority on  which  the  liability  of  the  defendants  can  be  put 
is  Humphrys  v.  Pratt  (i).  The  grounds  of  the  judgment 
in  that  case  are  not  given,  but  it  was  directly  alleged  iu  the 
declaration,  that  the  defendant  required  the  plaintiff  to 
seize  the  goods  in  execution,  and  that  the  plaintiff  did  seize 
at  the  request  and  by  the  direction  and  at  the  requisition 


(a)  The  case  was  argued  in  last 
Michaelmas  Vacation  before  Tin-' 
dal  C  J.,  CoUmaUf  Erskine  and 
Monk  Jb.,  and  Parke^  Aidertom^ 
Gurnet/  and  Rolfe  Bs. 

(6)  3  T.  R.  61—56. 

(c)  Per  CrokeJ.  3  Buisl.  95. 


(cO  3  B.  &  P.  367. 

(c)  6  Bing.  396;  7  Bing.  105. 

(/)  3B.&Ad,114. 

<g)  8  Biiig. 

(/i)  5B.fr  Ad.  797. 

(«)  5  Bligh,  N.  S.  154. 
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of  Ibe  defendant,  so  (bat  the  defendant  was  alleged  to  have  1844. 
taken  such  a  part  as  would  have  made  him  liable  to  the 
owner  of  the  goods  in  trespass.  The  case  of  an  auctioneer 
eniplojfed  by  the  defendant  to  sell  goods  which  did  not 
belong  to  him  (Adafwou  v.  Jams  (a))  is  a  similar  case. 
In  such  cases  the  action  may  be  maintained,  because  a 
party  for  his  own  benefit  has  required  another  to  do  an  un* 
lawful  act,  which  the  latter  does  not  know  to  be  unlawful, 
so  that  au  indemnity  is  implied  against  the  defendant.  In 
this  case  the  defendants  did  not  require  the  plaintiffs  to 
arrest. 

Erie  contr4.  The  representation  in  this  case  was  not 
made  by  a  stranger,  which  distinguishes  it  from  many  of 
the  cases  cited  ;  and  though  it  cannot  be  intended,  after  the 
decision  in  Ramsey  v.  Eaion{b),  that  the  sheriff  is  the 
execution  creditor's  agent  for  all  purposes,  still  there  is  a 
manifest  responsibility  on  the  part  of  the  sheriff  to  the 
execution  creditor.  Freeman  v.  Baker  (c)  was  a  mere  case 
of  vendor  and  purchaser,  in  which  the  maxim  of  caveat 
emptor  was  applicable.  But  where  the  relation  of  employer 
and  employed  subsists,  and  a  representation  is  made  by  the 
employer,  who  is  likely  to  have  knowledge  of  the  facts,  for 
the  purpose  of  inducing  the  employed  to  do  a  particular 
act,  the  employer,  if  the  representation  turns  out  to  be  un- 
true, is  liable  for  any  damage  which  may  accrue  to  the 
employed  from  his  representation.  Adamson  v.  Jervis  (d), 
Crosee  v.  Gardner  (e),  and  Medina  v.  Sioughton  (/),  are 
illustrative  of  this  principle.  Hnmphrys  v.  PraU{g)  is 
not  distinguishable.  It  does  not  appear  that  anything 
turned  in  that  case  on  the  request  alleged ;  nor  can  any 
thing  turn  on  the  distinction  that  in  that  case  the  goods  of 
the  debtor  were  to  be  taken,  and  in  this  case  his  body. 

(a)  4  fiiog.  66,  76.  (e)  Garth.  90. 

(6)  10  M.  &  W.  22.  (/)  1  Salk.  210. 

(c)  5  B.  &  Aid.  79r.  (g)  5  Bligh,  N.  S.  154; 
id)  4Biiig.65,7d. 
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The  same  benefit  to  the  creditor  from  the  seizure  is  contem- 
plated ia  either  case.  [Tindal  C.  J.,  referred  to  Uaycrafi 
V.  Crcaiy(a)0  la  PolhiU  v.  Wak€r{b\  where  the  defeadasi 
fabely  represented  that  he  was  authorised  b;  the  drawee  to 
accept  a  bill,  the  defendant  was  held  liable,  though  he 
believed  that  the  drawee  would  sanction  the  acceptance. 
[Parhe  B.  There  the  defendant  knew  that  he  had  not 
authority  at  that  time.  He  did  not  merely  say  he  should 
get  authority  at  a  future  time.]  So  here  the  defendafti 
should  have  asserted  his  belief,  but  he  asserted  his  know- 
ledge.    He  cited  also  Fuller  v.  Wilson  (c). 

Peacock  replied  and  cited  Shrewsbury  v.  Blautii  (d). 

Cur.  adv.  vult. 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the  Court 
as  follows:— The  question  upon  this  record  arises  upon 
the  third  plea  to  the  declaration,  and  the  issue  thereon, 
which  was  found  for  the  defendants,  the  Court  of  Queen's 
Bench  having  given  a  judgment  for  the  plaintiffs  below  not* 
withstanding  the  verdict  found  for  the  defendants  on  that 
plea,  upon  the  ground  that  such  plea  affords  no  legal 
answer  to  the  plaintiffs'  action.  The  declaration  alleges 
that  the  defendants  falsely  represented  and  declared  to  the 
plaintiffs,  being  sheriff  of  the  counly  of  Middlesex,  that  one 
John  Wrig/Uf  who  was  then  in  the  lawful  custody  of  the 
plaintiffs  as  sheriff  of  the  county  of  Middlesex,  was  the 
same  person,  John  Wright,  against  whom  a  writ  of  testatum 
capias  ad  satisfaciendum  had  been  issued  by  the  defendants 
below,  whereas,  in  truth  and  in  fact,  he  was  not  the  same 
person  but  another  and  different  person.  The  defendants 
pleaded  (thirdly)  that  they  had  good  and  probable  reason 
to  believe,  and  then  did  with  good  faitli  believe,  that  the 
said  representation  and  declaration  was  true,  and  that  the 

(a)  3  East,  92.  (c)  3  Q.  B.  58. 

(6)  3  B.  &  Ad.  114.  (lO  3  M.  &  G.  476. 
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said  J.  Wrigki,  then  in  the  custody  of  the  plaintiffs  as  such        1844. 
sheriff,  was  the  same  person  as  the  other  J.  Wright,  against 
whom  the  writ  of  testatum  ca.  sa.  had  been  issued ;  which 
plea  was  traversed  by  the  plaintiffs,  but  found  by  the  jury       Evaks. 
for  the  defendants  below. 

The  question,  therefore,  before  us  is,  whether  the  defend 
ants,  having  reason  to  believe  4ind  actually  believing  a  fact 
to  be  true,  and  representing  it  as  such  to  the  plaintiffs,  are 
liable  to  an  action  if  it  turns  out  in  the  event  that  they  were 
mistaken,  that  is,  whether  falsehood  in  a  statement  without 
fraud  is  actionable.  It  is  unnecessary  to  determine  (upon 
which,  however,  a  question  has  been  made)  whether  the 
declaration  contains  an  allegation  sufficiently  distinct  and 
precise  that  the  defendants  did  know  the  statement  to  be 
false ;  for,  even  if  there  is  such  allegation,  the  finding  of 
the  jury  on  the  third  plea  negatives  it,  and  the  question  is 
brought  round  again  precisely  to  the  same  point,  viz. 
whether  a  statement  or  representation,  which  is  false  in 
fact,  but  not  known  so  to  the  party  making  it,  but,  on  the 
contrary,  made  honestly  and  in  the  full  belief  that  it  is  true, 
affords  a  ground  of  action. 

The  current  of  the  authorities  from  Pasley  v.  Free* 
man  (a)  downwards  has  laid  down  the  general  rule  of  hiw 
to  be  that  fraud  must  concur  with  the  false  statement,  in 
order  to  give  a  ground  of  action.  In  Pasky  v.  Free- 
man {a)  l\it  defendant  knew  that  the  statement  which  he 
had  made  was  false,  and  the  action  was  held  to  be  main- 
tainable. In  Haycraft  v.  Creasy  {b)  the  defendant  made  a 
false  representation,  but  did  not  know  it  to  be  false,  on  the 
contrary  he  believed  it  to  be  true,  and  it  was  held  no  action 
wouM  lie.  And  in  the  latter  case  nothing  could  be  stronger 
than  the  terms  of  asseveration  used  by  the  defendant,  or 
more  calculated  to  deceive  the  plaintiff,  namely,  that  he 
could  positively  state  the  solvency  of  the  party  from  his 
own  knowledge,  and  not  from  hearsay.     The  three  judges, 

(a)  dT.R.51.  (6)  2  East,  9^4 
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u|KMi  whose  aiuhorily  that  CMe  was  decided  for  the  defend- 
ant, holding  that,  in  the  absence  of  frand,  the  asserlioa 
amounted  to  no  more  than  an  expression  of  firm  belief  and 
conviction,  and  not  absolute  knowledge  in  the  strict  sense 
of  that  word,  and  this  doctrine  has  been  opheld  by  manj 
cases  of  later  date,  referred  to  in  the  argaroent,  and  has 
been  contradicted,  so  far  as  we  are  aware,  by  none. 

Unless,  therefore,  the  present  case  can  either  be  dis- 
tinguished from  those  referred  to,  or  can  be  held  to  be 
governed  by  the  direct  authority  of  some  decided  case 
bearing  on  the  very  point,  we  think  the  covciusion  must 
follow,  that  the  plaintiffs  are  not  entitled  to  recover  upon 
this  record. 

And  we  think  the  circumstance,  that  the  defendania  had 
better  means  of  knowledge  than  the  plaintiis  of  the  truth 
of  the  statement  made,  which  was  one  ground  of  distinction 
relied  upon  in  argument,  is  not  a  sound  reason  for  hoidiog 
the  present  defendants  liable ;  for  sucb  was  a  Aict  common 
to  all  the  cases  of  action  for  false  representations.  The 
plaintiff  in  alt  those  cases,  being  ignorant  of  the  state  of  his 
debtor's  solvency,  makes  inquiries  of  those  who  have 
better  means  of  knowledge  than  himself,  and  yet  in  all 
those  cases,  if  the  answer  given  is  honest,  though  ontme  in 
point  of  fact,  the  action  has  been  held  not  to  be  sustain* 
able.  Neither  again  can  this  case  be  distinguished  from 
the  others,  on  the  ground  that  the  defendants  had  an  interest 
in  the  representation  they  made,  and  that  it  was  informa- 
tion given  for  their  own  benefit,  for  they  couM  have  no 
interest  in  stating  the  J.  Wright,  who  was  then  in  actual 
custody,  to  be  the  defendant  against  whom  the  writ  was 
issued,  if  he  was  not  so)  on  the  contrary,  it  would  be  so  far 
from  a  benefit  to  them  that  it  would  be  an  actual  injury  if 
the  wrong  man  was  detained,  as  it  would  give  the  real 
defendants  in  the  action  the  greater  opportunity  of  avoiding 
the  arrest  under  the  writ. 

The  only  question,  therefore,  is  whether  the  present 
case  is  to  be  governed  by  the  decision  of  Humphrys  v. 
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PraU{a)y  which  forma  the  nain  ground  upon  which  Ihe  i844. 
Court  of  Queen's  Bench  have  rested  their  judgment  in 
favour  of  the  plaintiffs  below.  For,  if  the  decision  in  that 
case  applies  to  the  facts  of  the  present  case>  the  law  to  be 
collected  from  it,  brought  as  it  was  before  the  highest 
tribunai,  must  be  taken  to  govern  our  decision.  In  that 
case  the  declaration  stated  that  the  defendant  represented 
and  affirmed  to  the  plaintiff  (the  sheriff)  that  the  judgment 
debtor  was  possessed  of  certain  goods  and  chattels  liabie 
to  be  seized  under  the  writ,  which  goods  and  chattels  the 
defendant  did  then  and  there  cause  to  be  shown  to  the 
plaistiff,  and  then  and  there  required  the  plaintiff  to  seise 
the  said  goods  and  chattels  under  the  said  execution ;  and 
the  declaration  then  proceeds  to  allege  that  the  ptaintiff  did 
afterwards,  believing  the  representation  to  be  true,  at  the 
request  and  by  the  direction  and  at  the  requisition  of  the 
said  defendant,  seize  goods  and  chattels,  which  were  then 
and  there  shewn  by  the  defendant  to  the  plaintiffs  as  and 
for  the  goods  atxl  chattels  liabie  to  be  seized  under  the 
writ;  and  conclude^  by  alleging  that  the  defendant  then 
and  there  deceived  and  defrauded  the  plaintiff  in  this,  that 
the  said  goods  and  chattels  were  not  the  property  of  the 
judgment  debtor.  Upon  this  state  of  the  record  the  House 
of  Lords  held  that  the  plaintiff  below  was  entitled  to  retain 
his  judgment,  notwithstanding  the  declaration  did  not 
allege  that  the  defendant  below  knew  his  representation  to 
be  untrue.  No  reasons  are  assigned  for  the  decision,  but 
there  is  a  ground  apparent  on  the  face  of  the  declaration 
which  will  well  support  it,  without  breaking  in  on  the 
authority  of  any  of  the  decided  cases.  The  declaration 
states  that  the  judgment  creditor  pointed  out  the  goods 
and  required  the  sheriff  to  take  them.  He  made  the 
sheriff  his  mandatory  or  agent  for  the  purpose  of  taking 
the  goods,  and  if  the  sheriff,  acting  innocently  in  obedience 
to  that  command,  commits  a  trespass,  there  is  no  doubt  but 
he,  as  any  other  individual  in  that  position,  whether  sheriff 
(a)  5  Bligh,  N.  S.  154. 
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1844.        or  not,  may  recover  over  against  his  master  or  principal  tlie 
"^^^^      damages  he  has  been  obliged  to  pay  in  consequence  of 
V.  obeying  such  directions.      To  make  that  case  parallel  with 

EvAMs.  ||,g  present,  it  ought  to  have  i^peared  upon  this  record 
that  the  defendants  below  had  not  only  represented  J. 
Wrighi  to  be  the  real  party  liable  to  the  arrest,  but  had 
required  the  sheriff  to  take  or  to  detain  him,  which  is  so  far 
from  being  the  case,  that  the  sheriff  was  left  after  such  re- 
presentation to  his  own  discretion  whether  he  would  act 
upon  it  or  not.  It  is  obvious  that  the  sheriff  by  the  single 
inquiry,  whether  the  plaintiff  in  the  action  required  him  to 
take  or  detain  the  individual  or  not,  or  by  asking  whether 
the  plaintiff  would  indemnify  him  or  not,  might  have  pro- 
tected himself  from  any  danger  ;  but  not  having  so  done, 
and  the  case  resting  upon  a  mere  representation,  untrue  in 
fact,  but  honestly  made,  we  think,  in  accordance  with  the 
decided  cases,  that  the  plaintiffs  are  not  entitled  to  judg- 
ment noB  obstante  veredicto,  but  that  such  judgment  must 
be  reversed  and  judgment  given  for  the  defendants. 

Judgment  reversed. 


END  OF  HILARY  VACATION. 
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EASTER  TERM. 

IN 

THE  SEVENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 

The  Judges  in  Banc  this  Term  were, 
Lord  Denman  C.  J.  Williams  J. 

PaTTESON  J.  WlOHTMAN   J 


In  the  Bail  Courts 
Coleridge  J. 


The  Queen  v.  The  Mayor,  AUermeD  and  Burgesses 

of  Gloucbsteb.  Wednetday, 

April  24. 

A  RULE  nisi  had  been  obtained  in  the  Bail  Court  before  f^f  «vhicb  a 

Pattison  J.,  calling  on  the  above  parties  to  shew  cause  why  In  a  borough, ' 

a  mandamus  should   not  go,  directing  them  to  pay  two  "  nothorised 

sums  of  48/.  8«.  and  83/.  135.  6d.  respectively  to  Samuel  table  regularly 

Commendinef  the  prosecutor,  being  sums  due  to  him  in  ^nfiimed 

respect  of  expenses  incurred  in  carrying  into  effect  the  on^er  5  &  6 

provisions  of  5  8c  6  Will.  4,  c.  76,  out  of  the  borough  fund.  ,,  \^^  \^'^^ ' 

The  following  were  the  substantial  facts  disclosed  by  spectof 

the  affidavits.     Mr.  Commendine,  the  prosecutor,  was  clerk  agaiiistper- 

to  the  justices  for  the  city   of  Gloucester,  regularly  ap-  u®"j!J'*'*^ 

pointed  according  to  5  8c  6  Will.  4,  c.  76,  s.  102.    This  brought  before 

officer  was  remunerated  according  to  a  table  of  fees  con*  justicerby 

firmed  and  allowed  by  the  Secretary  of  State  for  the  Home  consubles  ap- 
pointed by  the 
watch  com- 
mitlee,  disposed  of  by  such  justices,  and  which  fees  the  clerk  to  the  justices  cannot 
recover  from  such  persons,  or  other  parties,  either  on  account  of  their  not  being  speci- 
fically imposed  on  tnem  by  acts  of  parliament,  or  from  their  inability  to  pay,  are  *'  expenses 
necessarily  incurred  in  carrying  into  effect  the  provisions  of  the  act"  under  section  92, 
and  a  mandamus  will  go  to  direct  their  payment  out  of  the  borough  fund. 
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Department  in  1839,  according  to  section  124  of  the  same 
act. 
V.  There  was  a  watch  committee  in  the  borough,  appointed 

^^^vcirEn!  according  to  5  &  6  fVUL  4,  c.  76,  s.  76.  The  committee 
had  appointed  constables  for  the  borough,  and  had  given 
them  general  orders  to  bring  before  the  justices  for  the 
borough  all  offenders  apprehended  by  them.  Mr.  Cont" 
mendine  regularly  attended  the  meetings  of  the  justices, 
he  made  out  the  commitments,  warrants,  8cc.,  and  supplied 
the  stationery  for  the  purpose  of  ingrossing  them.  The 
fees  which  Mr.  Commendim  now  required  to  be  made  up 
to  him  out  of  the  borough  fund,  were  of  two  kinds :  1.  Fees 
charged  according  to  the  table,  and  payable  in  respect  of 
business  done  at  the  instance  of  the  police  of  the  borough, 
with  regard  to  persons  apprehended  by  them  and  brought 
before  the  justices^  and  also  in  respect  of  informations  and 
other  summary  proceedings^  where  these  became  payable 
on  conviction,  &Lc»f  under  acts  of  parliament  which  do  not 
impose  the  payment  of  the  expenses  either  on  the  party 
convicted  or  any  one  else  :  2.  Where  the  act  of  parliament 
provides  for  the  payment  of  such  expenses,  but  the  parties 
liable  were  wholly  unable  to  pay»^  In  both  these  cases  a 
portion  of  the  expense,  the  stationery,  &c.,  came  out  of  the 
pocket  of  Mr.  Commendine. 

The  two  sums  were  claimed  in  respect  of  two  successive 
years,  the  first  from  the  Qth  November,  1840,  to  the  gth 
November,  1841,  being  the  balance  of  a  gross  sum  of  1 17/. 
165.  6d.,  after  deducting  18/.  135.  6d.,  with  which  the  cor- 
poration were  credited,  as  being  the  amount  of  penalties 
and  forfeitures  recovered  summarily  before  the  borough 
justices,  and  54/.  155.  which  the  council  had  paid  in  respect 
of  the  bill.  As  to  this,  it  appeared  that  the  town  council 
had  taken  Mr.  Commendine^s  claim  into  consideration,  and 
determined  in  February,  1842,  that  the  amount  should 
be  reduced  to  this  sum.  At  die  same  time  they  made  a 
farther  resolution,  that  they  could  not  recommend  the 
council  to  sanction  any  farther  payment  of  fees  on  summary 
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convictions  arising  out  of  informations  by  the  borovgh        I8i4» 
police,  until  they  were  satisfied  that  the  ordinary  income  of   .p.  ^  Queen 
the  justices'  clerk  was  an  insufficient  remuneration  for  the  v. 

duties  of  his  office.  The  second  sum,  BSL  Ids  6d.^  was  g^^c^e^ 
the  balance  of  a  gross  snm  of  105/.  8s.  for  the  years  1841, 
IM2,  the  only  deduction  being  21/.  9s.  6d.  received  for 
penalties*  and  credited  to  the  corporation  as  before  men* 
tiooed,  the  watch  committee,  agreeably  to  the  above  spe« 
cified  resolution,  having  refused  to  recommend  the  town 
oouncil  to  pay  any  part  of  this  bill.  The  ground  on 
which  the  rule  nisi  was  obtained  was,  that  the  expenses 
here  sought  to  be  thrown  on  the  borough  fund  came 
within  the  words  of  the  5  8c  6  WilL  4,  c.  76,  s.  9^,  by  which 
such  fund  is  to  be  applied,  inter  alia,  in  boroughs  which 
have  a  court  of  quarter  sessions,  *'  towards  the  expenses  of 
the  proseeution,  maintenance  and  punishment  of  offenders;" 
and  ^*  towards  the  payment  of  the  constables*  and  of  all 
other  expenses  not  herein  otherwise  provided  for,  whieh 
shall  be  necessarily  incurred  in  carrying  into  effect  the  pro* 
visions  of  this  act." 

CIdUon  and  Frandlbm  now  shewed  cause.  These 
fees  cannot  be  called  ''  necessary  expenses"  within  the 
meaning  of  this  act.  The  justices'  clerk  must  obtain  his 
payment  in  the  first  instance  from  those  on  whom  the 
acts  of  parliament  under  which  proceedings  take  place  have 
thrown  it,  from  the  party  convicted,  under  18  Geo.  d,c.  ]0» 
ss.  1  and  2 ;  if  not,  from  the  prosecutor;  if  he  can  obtain 
them  from  neither  of  these  sources*  he  loses  them ;  that  is 
the  risk  which  he  incurs  in  holding  the  office.  The  sane 
risk  is  undertaken  by  justices'  clerks  in  counties,  where 
there  exists  no  fund  analogous  to  the  borough  fund  on  which 
it  is  possible  to  charge  these  expenses,  and  who  therefore 
lose  their  fees,  if  they  cannot  recover  them  from  the  parties, 
though  they  are  entitled  to  charge  them  under  26  Geo.  2,  c. 
14,  s.  1,  in  the  same  manner  as  clerks  in  boroughs  are  by 
the  Municipal  Corporation  Act.     Similar  charges  were  not 
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considered  within  the  act  in  Reg,  v.  The  Town  Council  of 

TheQujsEii    Stamford  {a),  Reg.  v.   Thompson  (b),  Reg.  v.  The  Tom 

Mayor,  &c.  of  CouncU  of  Lichfield  (c).    If  these  expenses  are  within  the 

Glodcesteb.  ^Qrdg  Qf  section  92,  it  is  nevertheless  discretionary  with 

the  town  council  to  order  their  payment,  and  this  court  will 

not  interfere ;  they  fall  within  the  words  of  section  89,  as 

''  charges  and  expenses"  which  the  watch  committee  shall, 

subject  to  the  approbation  of  the  council,  direct  to  be  paid 

for  the  purposes  of  the  constabulary  force.     [Patiesofi  J. 

referred  to  JReg.  v.  The  Inhabitants  of  Chelmsford  {d).]  This 

Court  also  will  not  order  the  payment  of  past  expenses, 

which  would  render  a  retrospective  rate  necessary.    Woods 

V.  Reed{e). 

J.  W.  Smith  contrii.  The  last  objection  could  only  be 
valid  on  a  return  to  this  mandamus ;  it  does  not  appear 
that  the  borough  has  no  funds  in  hand.  The  other  cases 
cited  are  not  in  point.  The  ground  of  the  decision  in  Reg. 
V.  The  Town  Council  qf  Lichfield  (c)  was,  that  the  expenses 
of  a  prosecution^  which  it  was  clearly  discretionary  with  the 
town  council  to  undertake  or  not,  could  not  be  charged  on 
the  borough  fund,  unless  there  had  been  a  prior  resolution 
authorising  it.  Here  the  police  were  acting  under  the 
express  directions  of  the  watch  committee,  given  under  the 
authority  del^ated  to  them  for  that  purpose,  and  thus  not 
only  labour,  but  expense,  were  necessarily  thrown  on  the 
clerk  to  the  justices.  In  the  Stamford  case  the  expenses 
were  incurred  in  defending,  not  prosecuting,  indictments. 
In  the  present  case  the  magistrates  have,  through  the  order 
of  the  watch  committee,  a  necessary  duty  thrown  on  them 
lo  perform;  they  must  dispose  of  the  offenders  brought 
before  them;  they  cannot  do  so  without  the  assistance 
of  their  clerk ;  the  clerk's  expens4;s  are,  therefore,  ''  ex- 
penses necessarily  incurred  in  carrying  into  effect  the  pro* 

(a)  4  Q.  B.  900,  note.  (rf)  3  G.  &  D.  S57. 

(b)  5  Q.  B.  477 ;  S.  C.  ante,  497.  (e)  2  M.  &  W.  777. 

(c)  4  Q.  B.  893;  5.  C.  nme,  491. 
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visions  of  the  act"  in  the  strictest  sense.     By  section  1^4         1844. 
the  council  are  to  settle  the  table  of  fees,  and  it  is  provided      ^^-^^ 
that  they  may  from  time  to  time  make  a  new  one ;  the  only  v. 

reason  for  their  intended  interference  appears  to  be,  that  ^*y®^  ^^  ^^ 

GLOUCEST£ft« 

the  legislature  contemplated  that  such  fees  might  become 
a  burden  on  the  borough  fund  under  their  control. 

Lord  Denman  C.  J. — I  think  these  are  expenses  **  ne- 
cessarily incurred/*  and  that  the  council  are  authorised, 
when  there  is  no  money  forthcoming  for  the  payment  of 
fees  from  the  party  fined,  to  pay  them  out  of  the  borough 
fund.  Under  section  78*  constables  appointed  by  the  watch 
committee  are  to  apprehend  ofFenders,  in  order  to  their 
being  brought  before  a  justice  of  the  peace ;  here  is  an 
express  direction,  throwing,  of  necessity,  a  burden  on  the 
justices'  clerk.  As  to  the  objection  that  it  may  become 
necessary  to  make  a  retrospective  rate,  that  can  only  arise 
on  the  return. 

Patteson  J. — I  am  also  of  opinion  that  these  expenses 
are  properly  chargeable  to  the  borough  fund.  The  dHB- 
culty  on  my  mind,  when  the  rule  was  moved  for,  arose 
from  the  peculiar  language  of  section  92.  That  section 
directs  the  application  of  the  borough  fund,  ''  in  boroughs 
having  a  separate  court  of  sessions,  towards  the  expenses  of 
the  prosecution,  maintenance,  and  punbbment  of  offenders," 
(that  is  apparently  of  offenders  to  be  tried  at  the  sessions) 
''  and  towards  such  other  sum  to  be  paid  by  such  borough 
to  the  treasurer  of  the  county  as  is  hereinafter  provided/' 
(referring  to  a  provision  applicable  only  to  boroughs  having 
such  a  court) ''  and  towards  the  maintenance  of  the  borough 
gaol,  &c.,  and  towards  the  payment  of  the  constables,  and 
of  all  other  expenses  not  herein  otherwise  provided  for^ 
which  shall  be  necessarily  incurred  in  carrying  into  effect 
the  provisions  of  this  act."  Now,  since  the  former  part  of 
these  provisions  relates  to  boroughs  having  courts  of  quarter 

VOL.  I. —  D.  M.  Y  Y 
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1844.         sessions,  it  appears  at  first  sight  as  if  the  latter  part  related 
to  such  boroughs  also ;  and,  if  so,  it  would  be  strange  if 
these  expenses  of  summary  convictions,  &c»p  were  compre- 
Mayor,  «cc.  of  hended  within  it,  because  there  would  then  be  a  provision 

\jL0t7CESTCR 

for  such  expenses  in  the  case  of  boroughs  having  a  quarter 
sessions,  and  none  in  the  case  of  boroughs  without  a  quarter 
sessions,  the  rights  and  duties  of  the  clerks  to  justices  being 
apparently  the  same  in  both.  But  I  thinks  when  the  sec* 
tion  is  more  closely  examined,  the  latter  words  rather 
appear  to  be  confined  to  no  particular  class  of  boroughs, 
and,  if  so,  I  have  no  difficulty  in  regarding  these  expenses 
as  within  them. 

Williams  J.  and  Wiohtman  J.  concurred. 

Rule  absolute. 


^  w?2t'  '^^^  Queen  v.  Joseph  Jonathan  Deighton. 

By^^^e7Will.  Declaration  in   quo   warranto  for   usurping  the 
78,  s.  45,         office  of  alderman  in  the  borough  of  Cambridge. 
fo'ftlfe^^''^"        The  plea  stated  that  John  Deighton  was  seised  in  fee  of  a 
eleciion  of        house  and  premises  in  Trinity  Street,  in  the  parish  of  St 
mustwntain     Michael,  Cambridge.   That  by  indenture,  dated  1.5th  Nov., 

the  •'  place  of    1828,  J.  Deighton  entered  into  partnership  with  the  defend* 
abode''  of  the  .•../.  r  .       t 

person  voted     &"(  ^s  booksellers  for  twenty-one  years  from  J st  January, 

for:  Held,        1829,  the  business  to  be  carried  on  at  the  said  house  of  J. 

thatthia  requi-    ->  .  .   .  -^ 

site  was  not      Deighton  in  Trinity  Street ;  J.  Deighton  to  require  no  rent 

satisfied  by 

papers  naming  the  house  where  the  person  voted  for  carried  on  the  business  of  a  book- 
seller, sleeping  elsewhere. 

This  defect  is  not  cured  by  the  general  provision  of  6  &  6  Will.  4,  c.  76,  s.  149,  that 
no  inaccurate  description  in  any  voting  paper  "  required  by  this  act"  shall  hinder  the 
full  operation  **  of  this  act." 

The  defendant  entered  hy  indenture  into  partnership  with  J.  D.,  who  was  owner  in 
fee  of  a  house  within  a  borough,  in  which  it  was  agreed  that  the  business  of  bookselliog 
was  to  be  carried  on  by  them  jointly  in  the  house,  /.  D.  to  require  no  rent  for  the  parts 
of  the  house  in  which  the  business  was  carried  on,  and  the  fixtures  in  those  parts  to  be 
joint  property.  The  defendant  and  J.  D.  carried  on  business  in  the  house,  and  were 
jointly  rated,  the  defendant  residing  eUewhvre;  sembie,  that  the  defendant  was  an 
*'  occupier/'  and  entitled  to  be  a  burgess  within  the  3  &  6  Will.  4,  c.  76,  s.  9. 
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for  the  parts  of  the  house  in  which  the  business  was  carried         1844. 
on»  and  the  fixtures  in  those  parts  of  the  house  to  be  the      ''*^ 
property  of  the  joint  trade.     That  the  defendant  and  J.  ^ 

Deighton  occupied  the  house  jointly  in  pursuance  ofHthe  I>«w«w«. 
said  agreement,  and  were  jointly  rated.  That  the  defend- 
antf  before  and  during  ]8d6»  and  thence  to  the  10th  May, 
184ly  was  an  inhabitant  householder  within  the  borough  of 
Cambridge,  inhabiting  a  house  in  Regent  Street,  in  the 
parish  of  St.  Benedict  in  the  said  borough.  That  on 
10th  May,  1841,  he  went  to  reside  at  a  house,  of  which  he 
became  tenant,  at  Harston,  within  seven  miles  of  the 
borough  of  Cambridge,  where  he  resided  until  and  after 
the  29th  September,  1841.  That  he,  the  said  J.  J. 
DeightOHf  continually,  from  the  time  of  the  passing  of  the 
Municipal  Corporation  Act,  had  been  enrolled  a  burgess  of 
the  said  borough,  according  to  the  provisions  of  the  said 
act,  and  that  the  words  ^'  house.  Trinity  Street,"  were  siic- 
cessiveiy  inserted  in  the  successive  lists  of  burgesses  and 
burgess  rolls  annually  made  out  for  the  said  borough,  as 
the  description  from  time  to  time  of  the  nature  and  situation 
of  the  property,  in  respect  of  which  the  name  of  the  said 
defendant  J.  •/.  Deighton,  was  inserted  in  the  said  sue* 
ceasive  lists  as  aforesaid,  and  that  the  said  words  ''  House, 
Trinity  Street,''  in  the  said  lists  and  rolls  respectively  meant 
and  intended  the  said  house  in  the  said  indenture  and  lease 
hereinbefore  mentioned  ;  and  that  the  burgess  lists  were,  in 
each  and  every  of  the  said  years  in  which  his  name  was  so 
inserted  therein,  revised  according  to  the  provisions  of  the 
said  statute  by  the  mayor  and  assessors  for  the  said  borough 
at  an  open  court  held  in  each  of  the  said  years  for  that  pur- 
pase,  and  that  he,  the  said  ./.  J.  Deighton^  was  not  at  any 
time  during  the  whole  of  that  period  objected  to.  The 
plea  then  stated  that  he,  the  said  J.  J.  Deighton^  being 
duly  qualified,  &c.,  was  before,  8cc.,  elected  to  be  an  alder- 
man on  the  9th  of  November,  1841. 

Replication.  That  the  voting  papers  personally  delivered 
to  the  mayor  of  the  said  borough,  at  the  said  meeting,  for 
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the  said  J. ./.  Deighton  to  be  alderman  of  the  said  borough 
(he,  the  said  mayor,  then  and  there  being  the  chairman  of 
and  at  the  said  meeting,)  did  not,  nor  did  the  said  voting 
papers  of  any  or  either  of  the  said  last-mentioned  members 
of  the  said  council,  contain  the  place  of  abode  of  the  said 
J.  J.  Deighton,  for  whom  the  said  last-mentioned  members 
of  the  said  council  then  and  there  at  the  said  meeting  voted 
to  be  such  alderman ;  and  that  the  said  voting  papers  con- 
tained an  inaccurate  and  untrue  statement  of  the  place  of 
abode  of  the  said  ./.  J.  Deighton  in  this,  that  the  place  of 
abode  of  the  said  J.  J.  Deighton  is  in  the  voting  papers 
stated  to  be  Trinity  Street,  whereas  in  truth  and  in  fact 
the  place  of  abode  of  the  said  J.  J.  Deighton,  before  and 
at  the  time  of  the  holding  of  such  meeting,  and  at  the  time 
of  the  delivery  of  the  said  voting  papers  to  the  said  mayor 
as  aforesaidi  and  at  the  time  of  his  being  so  elected  an 
alderman  of  the  said  borough,  was  at  Harston,  in  the 
county  of  Cambridge,  and  not  at  Trinity  Street  or  else- 
where than  at  Harston  aforesaid,  in  the  county  aforesaid. 
Verification. 

Rejoinder.  That  in  each  of  the  said  voting  papers,  per- 
sonally delivered  to  the  mayor  of  the  said  borough,  at  the 
said  meeting,  by  the  members  of  the  said  council  who 
voted  at  such  meeting  for  the  said  J,  J.  Deighton  to  be  an 
alderman  as  aforesaid,  he,  the  said  J.  J.  Deighton,  was  de- 
scribed as  of  Trinity  Street,  bookseller ;  and  the  said  J.  J. 
Deighton  saith,  that  he  was  so  described  in  the  said  voting 
papers  and  each  of  them  without  any  fraud  or  intention  to 
mislead  in  him  the  said  J.  J.  Deighton,  or  any  of  the  mem- 
bers of  the  council  who  so  voted  for  him  as  aforesaid,  and 
that  the  said  description  of  the  said  J.  J.  Deighton  was,  at 
the  time  of  the  said  election,  and  at  the  time  of  the  delivery 
of  the  said  voting  papers  and  every  of  them,  such  as  to  be 
commonly  understood,  and  the  same  was  then  commonly 
understood  as  the  description  of  the  said  J.  J,  Deighton,  and 
the  same  description  then  and  there  was  such  as  to  be,  and 
the  same  then  and  there  was,  commonly  understood  by  and 
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amongst  the  then  members  of  the  said  council,  and  the  then  1844. 
burgesses  of  the  said  borough,  and  other  the  persons  in- 
terested in  the  said  election,  and  the  said  J.  J.  Deighton  was  '""  9/ 
then  and  there  perfectly  well  known  by  the  said  description,  Dbiohtom. 
and  as  well  known  by  the  members  of  the  said  council,  and 
the  said  burgesses  and  the  said  other  persons,  as  if  he  had 
been  then  and  there  described,  or  as  if  his  place  of  abode  had 
been  mentioned  and  set  forth  in  the  said  voting  papers,  or 
any  of  them,  in  any  other  manner  than  as  above  is  men- 
tioned. 

General  demurrer  and  joinder. 

The  case  was  argued  this  term  (a)  by 

Gunning  for  the  crown.  The  election  of  aldermen  is  thus 
provided  for  by  7  Will.  4  and  I  Fict.  c.  78,  s,  14: — Every 
member  of  the  council  entitled  to  vote  in  that  election  ''  may 
vote  for  any  number  of  persons,  not  exceeding  the  number  of 
aldermen  then  to  be  chosen,  by  personally  delivering  at  such 
meeting  to  the  mayor  or  chairman  of  the  meeting  a  voting 
paper,  containing  the  christian  name  and  surname  of  the  per- 
sons for  whom  he  votes,  with  their  respective  places  of  abode 
and  descriptions,  such  paper  being  previously  signed  with  the 
name  of  the  member  of  council  voting."  Here,  the  ''place  of 
abode'*  of  the  defendant  was  not  truly  stated  in  the  voting 
papers,  but,  instead  of  it,  those  papers  contained  the  descrip- 
tion of  his  place  of  business  in  Trinity  Street,  wherehe  carried 
on  the  bookselling  trade,  but  never  resided.  The  answer  in 
the  rejoinder,  that  there  was  no  fraud  or  intention  to  mis- 
lead, is  beside  the  purpose ;  the  simple  question  is,  whether 
the  specific  directions  of  an  act  of  parliament  have  been 
complied  with.  It  is  true  that  there  is  a  provision  in  the 
5  &  6  Will.  4,  c.  76,  s.  142,  that  ^'  no  misnomer  or  inac*^ 
curate  description  of  any  person,  body  corporate  or  place 
named  in  any  schedule  to  this  act  annexed,  or  in  any  roll, 
list,  notice  or  voting  paper  required  by  this  act,  shall  hinder 
the  full  operation  of  this  act;"  but  there  is  no  similar  pro- 

(a)  April  S4»  before  Lord  Denman  C.  J.,  Patteson,  WUHam  and 
Wighlman  Js. 
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iM4.  wion  in  7  WilL  4  and  I  Vict.  c.  78,  nor  can  the  provision 

Th^o^^  of  the  former  statute  be  extended  by  implication  to  the 

V.  tatter.     The  presumption  rather  is  that  it  was  designedly 

DaioBiM.  ^jBiitled :  Afo«es  v.  Newman  {a). 

Byks,  Serjt  contri^.  The  description  is  sufficiently  ac- 
curate. The  terms  "  place  of  abode"  or  of  '*  residence** 
do  not  necessarily  imply  the  house  in  which  a  party  sleeps. 
His  '^  place  of  abode"  may  be  said  with  equal  or  at  least 
sufficient  propriety  to  be  where  he  carries  on  his  ordinary 
business.  But,  even  if  this  were  otherwise,  it  does  not 
follow  that  an  election  is  invalidated  by  so  slight  a  mistake. 
And  the  3  &  6  WilL  4,  c.  76,  s.  142,  applies,  for  the 
election  of  aldermen  is  a  proceeding  under  that  act ;  both 
acts  must  be  taken  together^  The  election  of  aldermen 
is  provided  for  by  the  former  act,  sect.  25  ;  the  latter  only 
adds  certain  particulars  as  to  the  mode  of  election. 

Gunning  in  reply.  The  same  heading  *^  place  of  abode" 
is  found  in  schedules  3  and  6  of  2  WW.  4,  c.  45,  where  it 
clearly  means  something  different  from  place  of  business, 
and  has  been  uniformly  so  held. 

Cur.  adv.  vuli. 

The  judgment  of  the  Court  was  now  delivered  by 
Lord  Dbnman  C.  J. — We  are  of  opinion  that  the  elec* 
tion  of  J.  J.  Deighton  to  the  office  of  alderman  of  the 
borough  of  Cambridge  is  not  a  good  election.  We  think 
that  the  description  of  his  residence  in  all  the  voting  papers 
ia  not  a  true  description,  and  that  it  is  not  cured  by  any* 
thing  in  the  act  of  parliament.  It  is  unnecessary,  therefore, 
to  consider  any  of  the  other  points. 

Judgment  for  the  Crown  (6). 

(a)  6  Bii)^.  550.  points  were  laised  and  argued: — 

{h)  The     fbllm^tng    addiiir>n:\t       WlwtKer  the  meeting  at  which  the 
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•le«li<Mi  io  quettioD  took  place 
wa«  illegal  aud  void,  on  the  ground 
that  no  "  notice  of  the  time  and 
place  of  such  meeting  was  given 
thrae  clear  days  before  the  meet* 
ing,"  nor  any  '^  summons  to  attend 
the  council,  specifying  the  business 
proposed  to  be  transacted  at  such 
meeting,"  left  at  the  usual  abode 
of  toy  member  of  tbeoooncil  three 
clear  days  before  the  meeting,  as 
required  by  5  &  6  Will.  4,  c.  76, 
s.  69,  it  being  contended  on  the 
part  of  the  defendant,  that  as  the 
election  look  place  at  one  of  the 
quarterly  meetings  for  the  transac- 
tion of  general  business  mentioned 
in  the  same  section,  no  such  notice 
or  sammoDs  was  necessary,  and 
thaty  at  all  events,  the  want  of 
them  did  not  invalidate  the  elec- 
tion.   But  as  the  Court  gave  no 


opinion  on  these  points,  the  part 
of  the  pleadings  and  arguments  re- 
lating to  them  is  omitted. 

Tt  was  also  contended,  on  the 
part  of  the  crown,  that  the  occu- 
pation of  the  premises  in  Trinity 
Street  by  Mr.  J.  J.  Deighton,  as 
shown  in  the  plea,  was  not  suffi- 
cient within  the  meaning  of  5  ft  6 
Will.  4,  c.  76,  s.  9 ;  that  the  lease 
passed  no  right  to  the  soil  to  the 
defendant,  but  simply  an  easement 
or  permission  from  the  owner  to 
carry  on  a  particular  trade  on  the 
premises,  and  Rex  v.  Tht  Com^ 
pany  of  Proprietors  of  ike  Mersey 
and  Irwell  Navigatiofif  9  B.  &  C. 
95  ;  5.  C.  1  Man.  ft  Ryl.  84,  was 
cited.  But  on  this  point  counsel 
for  the  defendant  was  stopped  by 
the  Court. 


1844. 


The  QuBEN 
v. 

DfilOHTOV. 


The  Queen,  on  the  prosecution  of  Robert  Bullock,  i\      2'hursday 

Clark-  Apri^  25M. 

x/«  Where  a  judge 

XiELLY,  in  Hilary  Term  last,  obtained  a  rule  calling  on  of  assize,  after 

the  defendant,  surveyor  of  the  highways  within  the  parish  d?ctment"for' 

of  Chipping  Barnet,  in  the  county  of  Hertford,  to  shew  non  repair  of 
I  1  1       .  ,  •  «•       1  •       a  road  under 

cause  why  a  mandamus  should  not  is«jue  commanding  hmi  st^it. 5k 6 Will, 

to  pay  to  Robert  Bullock,  the  prosecutor  of  an  indictment  ^9^'  ^0,  s.  95, 

.  '  '^  .  makes  an 

against  the  inhabitants  of  the  said  parish  for  non  repair  of  order  that  the 

a  highway,  or  to  his  attorney,  the  costs  of  the  prosecution.    K^^Jhe   arUh 

In  November,  1840,  at  a  special  sessions  for  the  highways,  but  does  not 

the  justices  of  the  liberty  of  St.  Alban's,  Hertfordshire,  amount  of 

ordered  that  the  said  Bullock  should  prefer  a  bill  of  indict-  ^^^^  '^^  ^^ 

1  o     z^  TT7*ii  11  order,  nor  as- 

meot,  under  stat.  5  oC  o  WtU.  4,  c.  9^,  at  the  then  next  certain  and  fix 

Hertfordshire  Assizes,  against  the  inhabitants  of  th^  parish  ^^^  amount 

of  Chipping  Barnet,  in  the  said  liberty,  for  non  repair  of  a  at  any  subse- 

quent  time, 
this  Court  will  not  enforce  such  an  order  by  a  mandamus^ 


688  CAS£S  IK  THE  dUEEKS  BENCH, 

1M4.  highway.  The  bill  was  preferred  accordingly  and  found  a 
true  bill|  and  the  case  was  tried  before  Gurney  B.  at  the 
Hertfordshire  Spring  Assizes,  184£,  when  a  verdict  of 
guilty  was  returned*  The  learned  judge  respited  the  judg*. 
ment  and  recognizances  until  the  following  summer  assizes, 
and  made  an  order  for  costs,  which  was  thus  entered  by  the 
clerk  of  assize  and  signed  by  the  learned  judge,  **  The  in* 
habitants  of  the  parish  of  Chipping  Barnet  for  non  repair 
of  a  road.  It  is  ordered  by  Mr.  Baron  Gurney  that  the 
costs  of  this  prosecution  be  paid  out  of  the  rate  made  and 
lisvied,  or  to  be  made  and  leviedf  in  pursuance  of  the  5  ISc 
6  Will.  4»  c.  50,  in  the  said  parish  of  Chipping  Barnet." 
At  the  following  summer  assizes  the  judgment  and  recog- 
nizances were  again  respited  until  the  spring  assizes  for 
1843.  After  the  summer  assizes  for  J84£,  application  was 
made  to  the  taxing  masters  of  the  Crown  Office,  and  to  the 
deputy  clerk  of  assize  for  the  Home  Circuit,  to  tax  the 
costs,  all  of  whom  declined  to  do  so,  considering  that  they 
had  no  authority  in  the  matter.  In  October,  184£,  Gurney 
B.  was  applied  to  to  ascertain  the  amount  of  costs,  and  to 
insert  the  same  in  his  order.  The  learned  judge  declined 
to  do  so»  At  the  spring  assizes,  1843,  the  prosecutor  ap- 
peared before  Paiteson  J.  in  the  Crown  Court,  and  did  not 
apply  for  judgment,  as  tlie  road  bad  then  been  repaired,  but 
applied  for  the  costs.  The  learned  judge,  after  consultation 
with  Lord  Denman  C.  J.,  the  other  judge  of  assize,  dis- 
missed the  application,  and  respited  the  judgment  to  the 
next  summer  assizes.  At  the  last  mentioned  assizes  appli- 
cation was  made  to  Parke  B.  in  the  Crown  Court  for 
judgment  and  also  for  the  costs.  The  learned  judge  im- 
posed a  nominal  fine  on  the  inhabitants,  discharged  the 
recognizances,  and  dismissed  the  application  for  costs. 
The  costs  were  subsequently  taxed  at  S901.  by  the  clerk  of 
the  peace  for  the  county  at  the  request  of  the  prosecutor. 
The  amount  had  been  demanded  of  the  defendant,  who  was 
then  surveyor,  but  was  not  so  when  the  bill  was  preferred 
or  when  the  indictment  was  tried. 
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Piatt  and  Godson  now  shewed  cause.  This  Court  has 
no  power  to  interfere  by  mandamus  to  enforce  payment  of 
the  costs  in  question,  for  the  learned  judge  who  ordered  the 
payment  did  not  state  the  amount  in  his  order.  This  ap- 
plication is  made  under  section  9^  of  stat.  5  8c  6  WilL  4, 
c,  50f  which,  after  enacting  that  an  indictment  for  non 
repair  of  a  highway  may  be  directed  by  justices  to  be 
preferred  either  at  the  quarter  sessions  or  at  the  assises, 
goes  on  to  provide  ''that  the  costs  of  such  prosecution 
shall  be  directed  by  the  judge  of  assize  before  whom 
the  said  indictment  is  tried,  or  by  the  justices  at  such 
quarter  sessions,  to  be  paid  out  of  the  rate  made  and 
levied  in  pursuance  of  this  act,  in  the  parish  in  which  such 
highway  shall  be  situate.'^  In  Stllwood  v.  Mount  {a)  it  was 
decided  that  under  the  QOtb  section,  which  allows  costs  to 
be  awarded  on  appeals  against  an  order  for  stopping  up  a 
highway,  an  order  of  sessions  omitting  to  insert  the  amount 
of  costs  could  not  be  enforced;  and  this  authority  was 
acted  upon  in  Reg.  v.  Long{b)  with  respect  to  the  costs 
of  an  appeal  at  the  borough  sessions  against  the  order  of 
removal,  although  the  amount  had  been  submitted  to  the 
recorder  after  the  termination  of  the  sessions  and  approved 
by  him.  In  the  present  case,  after  the  termination  of  the 
assizes,  the  judge  was  functus  officio,  and  neither  he  nor 
any  one  else  could  ascertain  the  amount  of  costs.  [Pii/#e- 
8on  J.  Suppose  it  had  been  the  last  case  at  the  assizes?] 
The  bill  of  costs  should  have  been  ready  at  the  time  of 
trial. 

Kelfy  and  Bramwell  contri,  The  terms  of  the  statute 
do  not  authorise  the  judge  to  do  more  than  make  a  general 
order  for  costs.  Under  stat.  7  Geo.  4,  c.  64,  s.  22,  it  is 
expressly  enacted  that  the  costs  on  prosecutions  for  felonies 
shall  be  ascertained  ''  by  the  proper  officer  of  the  Court." 
Under  the  Highway  Act,  which  contains  no  such  express 
provision,  no  officer  can  be  authorised  to  tax  the  costs ; 

{a)  1  Q.  B.  796;  S.  C.  1  G.  &  {b)  1  Q.  B.  740;  S.  C.  1  a  & 

D.  358.  D.  367. 
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1844.  «iid>  as  it  would  be  absurd  to  suppose  it  any  part  of  the 
judge's  duty  to  tax  tbem,  the  law  must  ascertain  the  amount 
under  a  general  order  for  payment.  In  section  gO  of  cbe 
Highway  Act,  it  is  enacted  that  the  **  Court  shall  award  the 
costs,"  which  distinguishes  Sellwood  v.  Mouni  {a)  from  the 
present  case.  So  under  section  8^  of  stat.  4  &  5  WilL  4, 
c.  76,  under  which  i2eg.  v.  Long  {b)  was  decided,  it  is  for  the 
''  Court"  to  order  costs.  Now  a  Court  has  an  officer  who 
may  be  employed  to  tax  costs,  but  a  ''judge  of  assise**  as 
such  has  no  officer,  and  in  this  case  the  judge  did  not  act 
as  a  Court,  but  rather  like  a  judge  giving  a  certificate  as  to 
the  amount  of  damages  for  the  purpose  of  carrying  costs* 
In  this  case  the  judge  in  effect  could  do  no  more  than  cer* 
tify  that  the  prosecutor  was  entitled  to  costs.  These  costs 
are  no  consequence  of  a  judgment,  but  are  collateral. 
[Paiieson  J.  If  the  order  is  good,  why  not  indict  for  the 
non  payment?  That  was  held  in  Rex  v.  The  Treasurer  ef 
the  ComUjf  of  Surrey  (c)  to  be  the  proper  remedy  against 
the  treasurer  of  a  county  who  refused  to  pay  the  ezpeDses 
of  a  witness  in  a  case  of  felony.]  In  Rex  v.  The  Shtini 
Katherine  Dock  Compamf{d)  a  mandamus  went  to  enforce, 
inter  alia,  payment  of  an  unascertained  amount  of  costs. 
The  Court  will  allow  a  mandamus  where  it  is  the  most  con- 
venient remedy;  Rex  v.  The  Severn  and  Wye  Railway 
Company  (e),  and  Reg.  v.  The  Bristol  Ihek  Companyif). 

Lord  Denman  C.  J. — ^This  is  a  case  which  places  Che 
Court  in  some  difficulty.  A  parish  has  been  indicted  for 
non  repair  of  a  road,  and  has  been  found  guilty.  Un- 
doubtedly the  statute  meant  that  in  such  a  case  the  parish 
should  pay  costs.    The  only  question  in  this  case  is, 

(•)  1  Q.  B.  790;  B.  C^G^k,  (<0  4  B.  ft  Ad.  SeO;  8.  C.  t 

D.86&  N.&M.131. 

(6)  1  a  B.  740 ;  &  C.  1  O.  &  (0  3  B.  &  Aid.  646. 

D.  367.  (J)  2  Q.  B.  64;  S.  C.  1  G.  & 

(c)  1  Chit.  650.  T>.  286. 
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whether  the  manner  in  which  the  parish  is  called  on  to  paj  1844. 
is  the  proper  manner.  The  95th  section  enacts  "  that  the 
costs  of  such  prosecution  shall  be  directed  by  the  judge  of 
assize  before  whom  the  said  indictment  is  tried/'  I  ibink 
this  must  mean  either  that  the  amount  of  costs  shall  be  as* 
certained  by  the  judge  himself,  or  that,  if  he  makes  hia 
direction  in  general  terms,  the  costs  shall  be  put  in  the 
usual  course  of  taxation  by  the  proper  officer.  There  was 
a  proper  officer  in  Court  for  that  purpose.  I  do  not  enter 
into  the  question  whether  the  judge  on  this  occasion  was  a 
Court  of  Oyer  and  Terminer.  The  judge  did  not  ascertain 
the  amount  of  costs,  nor  did  he  put  the  oiBcer  in  motion  to 
ascertain  them.  We  are  now  called  upon  to  order  the  pay- 
ment of  costs  not  ascertained,  but  of  costs  generally,  so 
that  they  would  remain  to  be  ascertained  after  the  issuing 
of  our  writ.  It  appears  to  me  that  we  cannot  call  upon 
the  surveyor  to  obey  before  he  knows  the  amount  of  costs. 
I  do  not  inquire  how  far  the  change  of  parties  might  in* 
fluence  us,  if  it  were  a  matter  of  discretion  with  us  to  issne 
or  withhold  the  writ  prayed  for.  If  the  learned  judge  who 
tried  the  case  has  now  the  power  of  ascertaining  the  costs 
he  may  be  called  on  to  act ;  if  he  has  not,  the  case  must 
fall  to  the  ground.  When  costs  are  spoken  of  in  a  court  of 
Justice,  they  are  not  such  costs  as  may  be  ascertained  ali« 
unde,  but  such  costs  as  the  judge  may  apply  his  mind  to 
and  ascertain.  If,  as  the  prosecutor  contended,  the  judge 
exercised  a  merely  collateral  power  in  directing  costs,  and 
can  fix  the  amount  afterwards,  the  prosecutor  may  apply  to 
him  now ;  but  we  cannot  interfere. 

Patteson  J. — Assuming  that  mandamus  is  the  proper 
remedy  in  this  case,  as  to  which  I  am  not  clear,  even  if  the 
amount  of  costs  had  been  ascertained,  we  are  called  upon 
to  issue  a  mandamus,  either  to  compel  payment  of  an  un- 
ascertained sum  or  to  ascertain  it  ourselves.  It  is  quite  plain, 
when  the  legislature  says  that  the  judge  shall  direct  costs 
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to  be  paid,  that  it  must  mean  that  the  judge  should  super- 
intend the  inquiry  and  ascertain  the  amount,  either  by  him- 
self or  by  his  officer.  Whether  it  was  intended  that  this 
should  be  done  at  the  time  or  at  any  future  tiroe«  it  was  a| 
all  events  intended  that  it  should  be  done  under  the  direc* 
tion  of  the  judge,  and  not  under  the  direction  of  this  Court 
We  cannot  issue  a  mandamus  for  an  unascertained  aou>uot 
of  costs. 


Williams  J. — Undoubtedly  this  is  a  case  in  which  the 
costs  ought  to  be  paid.  I  have  considered  whether  there 
has  been  any  omission  on  the  part  of  the  applicant,  and  I 
think  there  has.  For,  suppose  the  judge  to  have  made  a 
valid  order  for  costs,  it  does  not  appear  that  the  applicant 
required  the  officer  to  tax  them  before  the  commission  ex- 
pired. If  the  clerk  of  assize  had  been  applied  to  for  that 
purpose  and  refused,  it  would  have  been  just  as  hopeful  to 
have  applied  for  a  mandamus  against  him  as  to  have  applied 
for  this  mandamus.  How  can  a  mandamus  go  for  an  un- 
ascertained sum?     That  is  a  decisive  objection. 

WioHTMAN  J. — I  come  to  the  same  conclusion  with  great 
reluctance,  for  it  is  clear  the  parish  ought  to  pay  these  costs. 
But,  if  the  mandamus  issue,  it  would  direct  payment  gene- 
rally. How  then  could  it  be  obeyed  ?  Suppose  a  peremp* 
tory  mandamus  to  issue,  would  it  be  for  such  amount  as 
the  prosecutor  chooses  to  demand  ?  I  think  there  would  be 
insuperable  difficulty  in  giving  effect  to  the  writ. 


Rule  discharged. 
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The  Queen  r.  Tordoft.  Tuesday, 

J.  April  SOib. 

ISAAC  TORDOFTf  being  in  the  custody  of  the  keeper  in  a  commit- 
of  the  house  of  correction  at  Wakefield,  in  the  west  riding  ™®i"o„*"  *n^^ 
of  the  county  of  York,  a  writ  of  habeas  corpos  was  ob**  sut.  4  Geo.  4, 
tained  to  bring  up  the  body,  with  cause,  &c.    The  keeper  ^'jjj^jj  (^  j^ 

returned  that  the  prisoner  was  detained  under  the  folbw-  tended  by  the 

statute  to  ope- 
ing  warrant  rate  as  a  con- 

\MT      "D'jr     "x  viction,  the 

f  y'  S»*"^(     ^^  George  Kershaw,  the  constable  of  Bam-  warrant  must 
""   io^wit!"*')sley,  in   the  West  Riding  of  the  county  of  Jj^jjl^^yj;^ 
York,  and  to  the  keeper  of  the  house  of  correction  at  done  all  that 
Wakefield,  in   the  said  West   Riding  of  the   county  of  io"S^e 
York.  conviction 

Whereas   information  and  complaint  hath  been   made  fon  where  it 

before  me,  William  Bennet  Martin,  Esq.,  one  of  her  Ma-  **  °°^  •"®" 

ciently  appear, 
jesty's  justices  of  the  peace  in  and  for  the  West  Riding  of  on  the  face  of 

the  county  of  York,  by  Andrew  Faulds,  of  Worsbrough,  in  SJ^^*[JJ|J'^^ 
the  said  West  Riding,  colliery  proprietor,  upon  the  oath  of  that  the  Wie- 
the said  Andrew  Faulds,  against  Isaac  Tordoft,  late  of  TOrTof  Uic"^ 
Stainbrough,  in  the  said  West  Riding,  collier,  for  that  he  char]ge  had 
the  said  Isaac  Tordoft,  contracted  with  the  said  Andrew  in  the  prison- 
Faulds  and  others,  his  partners  in  trade,  as  colliery  pro-  er'spresence: 
prietors,  to  wit,  on  the   1st  day  of  January,  in  the  year  hewasen- 
of  our  Lord  1842,  in  the  West  Riding  aforesaid,  to  serve  ^^^^^e**" 
them  the   said   Andrew   Faulds   and    others  in    the   said 
capacity  and    employment  of  a  collier  in  the  said   West 
Riding  from  thence  until  the  end  of  one  month  after  he 
should  have  given  to  or  received  from  his  said  masters 
notice  to  quit  and  leave  his  said  masters'  service,  and  that 
the  said  Isaac  Tordoft,  in  pursuance  of  the  said  contract, 
entered  into  the  service  of  the  said  Andrew  Faulds  and 
others  accordingly,  and  that  afterwards  he  did  unlawfully 
absent  himself  from    his   said   service  without   his   said 
masters'  consent,  in  the  Riding  aforesaid,  to  wit,  on  the 
«drd,  24th,  26th,  and  the  27th  days  of  February  last  past 
respectively,  before  the  time  of  his  said  contract  was  com- 
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pleted,  to  wit,  after  the  comraencement  of  the  said  con- 
tract, and  before  the  end  of  one  month  after  he  had  given 
notice  to  or  received  from  his  said  masters  notice  to  quit 
and  leave  his  said  masters'  service,  and  hath  from  thence 
hitherto  neglected  to  fulfil  his  said  contract,  against  the 
f<inn  of  the  statutes  in  such  case  made  and  provided.  And 
whereas  the  said  Isaac  Tordofi,  in  pursuance  of  my  warrant 
for  that  purpose,  bath  this  day  appeared  before  me  to  an- 
swer the  said  complaint,  but  hath  not  proved  that  be  is 
not  guilty  of  the  said  complaint  and  charge,  and  whereas, 
in  pursuance  of  the  statutes  in  that  case  made  and  pro- 
vided, I  have  duly  examined  the  proofs  and  allegationi 
upon  oath  of  both  the  said  parties  touching  the  matter  of 
the  said  complaint,  and  upon  due  consideration  had 
thereof  have  adjudged  and  determined  the  said  complaint 
to  be  true,  and  that  be  the  said  Isaac  Tordoft  did  contract 
with  the  said  Andrew  Faulds  and  others  to  serve  them  the 
said  Andrew  Faulds  and  others  as  aforesaid,  in  the  Riding 
aforesaid,  and  did  afterwards  absent  himself  from  the  said 
service  before  the  time  of  his  said  contract  was  completed 
as  aforesaid,  to  wit,  on  the  several  days  aforesaid  in  the  year 
aforesaid,  and  I  do  therefore  convict  him  the  said  Isaac 
Tordoft  of  the  said  offence,  in  pursuance  of  the  statutes  in 
that  case  made  and  provided  : 

These  are  therefore  to  command  you,  the  said  George 
Kershaw,  forthwith  to  convey  the  said  Isaac  Tordoft  to  the 
said  house  of  correction  at  Wakefield  aforesaid,  and  to  de- 
liver him  to  the  keeper  thereof,  together  with  this  warrant 
And  I  do  hereby  commaud  you  the  said  keeper  to  receive 
the  said  Isaac  Tordoft  into  your  custody  in  the  said  house  of 
correction,  there  to  remain  and  be  held  to  hard  labour  for 
the  space  of  three  months  from  the  date  hereof*  and  for 
your  so  doing  this  shall  be  your  sufficient  warrant  And 
whereas  it  having  appeared  to  me,  upon  the  proofs  and  alle- 
gations of  both  die  said  parties  upon  oath  as  aforesaid, 
that  no  wages  are  now  or  will  hereafter  become  due  to  the 
said  Isaac  Tordoft  from  the  said  Andrew  Faulds  and  others 
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during  tke  period  that  the  Mid  I&aac  Tordofi  will  be  con-        1844. 
fined  in  the  8«id  house  of  correction  as  aforesaid,  I  have      V^^^^ 
adjudged  and  determined  that  no  wages  are  now  or  will  «. 

hereafter  become  doe  to  the  said  Isaac  Tordoft  from  the  ToaMrr. 
said  Andrew  Faulds  and  others  during  the  said  period  thait 
the  said  Isaac  Tordoft  will  be  confined  in  the  said  house 
of  correction  aforesaid,  I  have  not  made,  and  I  do  not 
make  any  order  to  abate  a  proportionable  part  of  his  wages 
for  and  during  such  period  as  he  shall  be  confined  in  the 
house  of  correction  as  aforesaid. 

Given  under  my  hand  and  seal,  at  the  court  house  ia 
Barnsley,  in  the  said  West  Riding  of  the  county  of  York, 
the  6th  day  of  March,  in  the  year  of  our  Lord,  1844. 

W.  Bennet  Martin  (l.  s«) 

BodUn  now  moved  that  the  prisoner  might  be  di»- 
cbarged.  The  warrant  of  commitment  is  founded  on  stel. 
4  Gio»  4,  c.  34,  s«  3,  wjiich  enacts,  that  if  any  collier  sbaH 
contract  with  any  person  to  serve  him  for  any  time  or 
times  whatsoever,  or  in  any  other  manner,  and  having 
entered  into  such  service  shall  absent  himself  from  his  ser- 
vice before  the  time  of  his  contract  shall  be  completed,  it 
shall  be  lawful  for  any  justice  of  the  peace  for  the  county 
or  place  where  he  shall  have  so  contracted,  or  be  employed, 
or  be  found,  upon  complaint  thereof  made  to  him  upon 
oath,  to  issue  a  warrant  for  his  apprehension,  and  to  ex- 
amine  into  the  nature  of  the  complaint,  and  if  it  shall  ap* 
pear  to  such  justice  that  any  collier  shall  not  have  fulfilled 
soch  contract,  to  commit  him  to  the  house  of  correction, 
there  to  be  held  to  hard  labour  for  not  exceeding  three  ca- 
lendar months.  The  instrument  returned  does  not  recite 
n  coaviction,  but  is  a  conviction  and  warrant  of  commit- 
ment in  execution  at  the  same  time.  It  must  therefore  be 
construed  with  the  same  strictness  as  a  conviction,  and 
most  not  only  shew  the  jurisdiction  of  the  justices  on  the 
face  of  it,  but  also  that  the  prisoner  has  been  legally  con- 
victed of  the  offence  charged^  the  commitment  being  in- 
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1844.  tended  b^  the  act  to  operate  as  a  conviction ;  Rex  v.  Staf- 
fordshire Justices  {a).  Ex  parte  Johnson  (fi),  Johnson  ?• 
Reid(c)f  and  Reg.  v.  Lewis{d).  He  then  proceeded  to  take 
ToRDOFT.  several  objections  to  the  warrant  of  commitment,  but  the 
only  one  upon  which  the  Court  pronounced  any  opinion 
was  the  following,  viz.  that  it  does  not  appear  from  the 
whole  document  that  the  prisoner  was  present  when  the 
witnesses  against  him  were  examined.  After  reciting  the 
information  and  complaint,  the  commitment  goes  on  to 
state,  ^*  and  whereas  the  said  Isaac  Tordofi  hath,  in  pursu- 
ance of  my  warrant  for  that  purpose,  this  day  appeared 
before  me  to  answer  the  said  complaint,  but  hath  not 
proved  that  he  is  not  guilty  of  the  complaint  and  charge; 
and  whereas,  in  pursuance  of  the  statutes  in  that  case 
made  and  provided,  I  have  duly  examined  the  proofs  and 
allegations  upon  oath  of  the  said  parties  touching  the 
matter  of  the  said  complaint,  and  upon  due  consideration 
had  thereof,  have  adjudged  the  san^e  to  be  true."  This  is 
quite  consistent  with  the  complaint  on  oath  having  been 
heard,  and  the  witnesses  in  support  of  it  examined  in  the 
absence  of  the  prisoner  on  one  day,  and  his  case  being 
afterwards  gone  into  on  his  appearance  on  a  subsequent 
day.  It  cannot  be  inferred  from  the  mere  averment  that 
the  prisoner  hath  this  day  appeared,  and  hath  not  proved 
that  he  is  not  guilty  of  the  charge,  that  the  witnesses  were 
examined  on  that  occasion  in  his  presence,  and  it  is  con- 
sistent with  the  justice  having  examined  the  proofs  and 
allegations  on  both  sides,  that  he  had  heard  them  at  dif- 
ferent times,  that  of  the  one  party  upon  the  information, 
and  that  of  the  other  upon  his  appearance. 

Fry  and  Huddlestone,  on  the  same  side,  were  stopped 
by  the  Court. 

Erk,  £.  Yardley  and  Overend,  contrai.     It  is  conceded 

(a)  12  East,  572.  (c)  6  M.  &  W.  124. 

(h)  7  Dow.  702.  (rf)  13  L.  J.  N.  S.  M.  C.  4^. 
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that  this  commitment  is  intended  to  operate  as  a  convic- 
tion, and  that  it  does  not  require  any  conviction  to  support 
it.  If  then  a  want  of  jurisdiction  had  appeared  on  the 
face  of  the  instrument,  it  would  have  been  clearly  bad. 
But  it  differs  essentially  from  a  conviction,  and  it  is  suffi- 
cient to  its  validity  that  the  requisitions  of  the  act  have 
been  substantially  complied  with,  and  that  the  jurisdiction 
of  the  justices  appears  on  the  face  of  the  warrant.  Now 
the  act  only  requires  an  information  upon  oath,  a  warrant 
to  apprehend  the  party  charged,  and  an  examination  by  the 
justice  into  the  subject*matter  of  the  complaint.  All  this 
is  stated  in  the  body  of  the  instrument.  But  if  it  is  to  be 
considered  as  a  conviction,  then  the  evidence  also  ought  to 
be  set  out.  This  however  has  never  been  considered 
necessary  in  warrants  of  this  sort ;  see  the  precedent  in 
Chitty*s  Bum*$  Justice,  vol.  5,  p.  934,  Paley  on  Convic- 
tions, p.  236.  The  Court  will  not  construe  them  with 
the  same  strictness  as  convictions.  [Patieson  J.  It  has 
never  been  held  that  there  is  any  difference  between  a 
warrant  of  commitment  of  this  sort  and  a  conviction.]  But 
it  is  sufficiently  plain  from  the  terms  of  the  warrant  that  the 
whole  of  the  proceedings  took  place  on  the  same  day;  it  will 
therefore  be  intended  that  the  prisoner  was  present  when  the 
witnesses  in  support  of  the  charge  were  examined.  The 
statement  is  in  effect  "  the  said  haac  Tordojt  hath  this  day 
appeared.  I  have  examined  the  proofs  and  allegations 
upon  oath  of  both  the  said  parties.  I  do  convict.**  It  will 
therefore  be  presumed  in  this  case  that  the  evidence  was 
given  in  the  presence  of  the  prisoner,  unless  the  contrary 
appear.  Rex  v.  Baher(a\  Rex  v.  Aihin{b\  Rex  v.  Kemp- 
sonic).  Rex  v.  Thomp$on{d),  Rex  v.  SwaUow(e).  Where  it 
appears  that  the  whole  of  the  proceedings  were  not  on 
the  same  day,  or  it  is  manifest  that  the  evidence  was  not 
given  in  the  presence  of  the  prisoner,  the  conviction  is  bad. 
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{h)  3  Burr.  1785. 
(c)  1  Cowp.  241. 

VOL,  I,— D.  M. 


(d)  8  T.  R.  18. 
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1844.  Rex  f.  Fipont  (a),    fiat  that  it  is  not  so  here.    The  cases 

J^^C^  are  all  collected  in  Po/f  y  on  Convidions,  p.  143,  edition  of 

V.  1838,  and  the  result  of  them  is,  that  where  all  the  proceed- 

ToKPOFT.  j^^  1^^^  ^^1^^^  pl^^  j^  ^^  j^y^  ^^  nothing  appears  oa 

the  face  of  the  conviction  to  contradict  the  intendment,  it 
will  be  presumed  that  the  evidence  was  given  in  the  pri- 
soner's presence  (ft). 

Cur.  ado.  vuU. 

Lord  Dbnm AN  C.  J.|  on  a  subsequent  day  delivered  the 
judgment  of  the  Court. — The  Court  desired  tiase  to  ooa- 
sider  one  of  the  objections  preferred  against  the  warrant  of 
commitment  under  which  the  applicant  was  impriaonad. 

His  offence  appears  to  have  been  '^absenting  himself 
from  the  service  for  which  he  had  contracted,**  under  4  Geo. 
4,  c.  34,  an  offence  of  which  it  seems  a  party  may  be  duly 
convicted  on  the  face  of  the  instrument  itself,  which  con- 
signs him  to  imprisonment :  Johmon  v.  Reid{c).  It  is  how- 
ever necessary  to  the  validity  of  that  course  of  proceediogy 
that  the  warrant  of  commitment  should  show  that  the  magis- 
trate has  done  all  that  is  necessary  to  make  the  convictioa 
lawful. 

For  the  prisoner  it  was  contended  that  that  cannot  be, 
unless  the  witnesses  against  him  appear  to  hare  been  ei- 
amined  in  his  presence.  In  this  principle  we  fully  concur; 
the  learned  counsel  for  the  crown  did  not  dispute  it,  but 
argued  that  the  witnesses  against  the  prisoner  do  suffici- 
ently appear  by  the  warrant  to  have  been  examined  in  his 
presence,  relying  on  the  case  of  Rex  v.  Baker  {d),  and  on 
numerous  decisions  which  have  followed  it(e). 

We  have  examined  those  cases,  which  afford  an  example 
of  the  inconvenience  of  departing  from  those  rnles  of  pro- 

(ft)  2  Burr.  1164.  dence  was  given  in  the  presence 

(6)  But  see  the  case  of  R.  v.  of  the  prisoner. 

Sclmay,  2  Chit.  522.   All  the  cases  (r)  6  M.  &  W.  124. 

referred  to  were  prior  to  the  9  Geo,  (d)  2  Stra.  124. 

4,  c.  23.   The  general  form  of  con-  (f)  See  K.  v.  SrAMy,  2  C^ic. 

victions  given  by  that  statute  pre-  522. 

scribes  an  allegation  that  the  evi- 
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cedttre  which  ave  founded  on  the  prtnciples  of  univerMil         IM4. 
justice.     No  possible  mischief,  except  the  escape  of  one    j^  q«eek 
oiender  for  a  single  defectiw  conviction,  could  have  arisen  v. 

firooft  jreqMring  a  plain  statement  in  all  summary  coni^c*  ^^^f^' 
tions  that  the  witnesses  were  examined  in  the  prisoner's 
preseace.  It  is  remarkable  that  the  statute(a),  which  gives 
the  most  general  form,  requires  this  statement  to  be  ex- 
pressly made.  But  equivalents  have  been  admitted,  though 
with  regret,  by  so  many  learned  judges,  that  the  Court  is 
compelled  to  take  the  trouble  of  sifting  the  details  of  each 
'  conviction,  to  discover  whether  some  words  there  do  not 
import  that  essential  feet.  On  minutely  looking  at  the 
language  of  the  commitment  before  us,  we  do  not  find  that 
fact,  but  infer  the  contrary. 

A  compbrnt  was  previously  made  on  oath  against  the 
prisoner;  he  was  then  summoned,  and  **  did  not  prove 
bioMelf  not  guilty  of  the  said  complaint  and  charge,"  ac- 
cording to  the  statement  of  the  magistrate,  who  adds,  '^in 
pursuance  of  the  statutes  in  that  case  made  and  provided, 
I  have  duly  examined  the  proofs  and  allegations  upon  oath 
of  both  parties  touching  the  matter  of  the  said  complaint, 
and  upon  due  consideration  had  thereof"  have  adjudged 
and  determined  the  said  complaint  to  be  true. 

As  the  information  on  oath  was  previously  before  the 
magistrate,  who  states  that  he  required  the  prisoner  to  an- 
swer it  by  proof  that  he  was  not  guilty,  we  think  the 
natural  construction  is  that  no  other  allegation  or  proof 
was  brought  against  the  prisoner.  Consistently  with  the 
recitals,  no  vivft  voce  evidence  may  have  been  adduced 
against  him.  But  if  there  were,  nothing  was  urged  as 
showing  that  it  was  given  in  his  presence,  except  the  order 
of  time  in  which  the  proceedings  are  set  forth  in  the  docu- 
ment. We  are  clearly  of  opinion  that  none  of  the  cases 
decided  would  justify  us  in  making  that  presumption.  We 
cannot  at  all  accede  to  the  argument  that  this  commitment 
is  a  distinct  act  from  the  conviction,  which  ought  to  be 
presumed  good,  though  neither  returned  nor  recited.     If 

(a)  3  Oeo,  4,  c.  S3,  s.  1. 
z  z  S 
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there  was  such  a  conviction  in  fact,  it  ought  to  have  been 
drawn  up  in  a  proper  form.  But  the  warrant  of  commit- 
ment is  alone  before  us;  we  think  it  insufficient,  and  the 
prisoner  is  entitled  to  be  discharged.  We  say  nothing  on 
the  other  grounds  of  objection. 

Prisoner  discharged. 


Monday^ 
April  15. 

One  of  a  firm 
of  attornies 
has  no  general 
authority  to 
bind  the  firm 
b^  a  guarantee 
given  to  pay 
debt  and  costs, 
in  considera- 
tion of  the 
plaintiff  dis- 
charging his 
debtor  out  of 
custody. 


Hasleham  v.  Samuel  Young  and  William  Samuel 
Young. 

Assumpsit.  The  first  count  of  the  declaration  stated 
that  before  the  promise,  8cc.,  one  Dick  was  lawfully  io 
custody  under  a  ca.  sa.  at  the  suit  of  the  plaintiff,  and  that 
in  consideration  that  the  plaintiff  at  the  request  of  the 
defendants  would  give  Dick  his  discharge,  the  defendants, 
by  a  certain  memorandum  in  writing,  then  agreed  to  pay  to 
the  plaintiff  or  his  attorney,  Sic,  on,  &c.,  99^  \\s,t  with 
interest,  8cc.  That  plaintiff  did  discharge  Dick.  Breach, 
non-payment  by  defendants  after  default  by  Dick. 

Second  count,  on  an  account  stated. 

Plea,  nou  assumpsit,  and  issue  thereon. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  London 
Sittings  after  Easter  Term,  1843,  it  appeared  that  the  de- 
fendants were  father  and  son,  and  in  partnership  as  attor- 
nies. A  memorandum  in  the  terms  stated  in  the  decla- 
ration was  put  in  evidence.  The  memorandum  was  signed 
by  the  son,  "  ]:ouMg&  Son,"  which  words  had  been  followed 
by  the  words,  '^  defendant's  attorneys,*'  but  the  son  after- 
wards erased  them.  It  appeared  that  the  son  had  been 
employed  by  Dick  to  settle  with  the  plaintiff,  and  had  pro- 
cured his  discharge  in  the  manner  stated  in  the  declaration. 
It  did  not,  however,  appear  whether  the  son  in  this  matter 
acted  on  behalf  of  the  firm,  or  had  the  authority  of  the 
father  for  giving  the  guarantee.  His  Lordship  directed  a 
verdict  for  the  plaintiff,  and  reserved  leave  to  the  defendants 
to  move  to  enter  a  nonsuit. 

Petersdorff  in  the  following  Trinity  Term  obtained  a 
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rule  accordingly,  after  citing  Hedky  v.  Bainbridge  {a),  in         1844. 
which  it  was  decided  that  one  partner  of  a  firm  of  attor- 


Hasleham 


Young. 


neys  has  no  authority  to  make  a  promissory  note  in  the  v. 

name  of  a  firm,  though  it  be  made  for  money  delivered  to 
him  in  the  course  of  business,  to  be  invested  by  the  firm 
on  mortgage,  and  Duncan  v.  Lowndes  {b),  in  which  it  was 
decided  that  the  general  partnership  authority  does  not 
empower  merchants  to  bind  each  other  by  a  guarantee. 

Pearson  now  shewed  cause.  Hedky  v.  Bainbridge  (a) 
is  distinguishable,  for  a  negotiable  instrument  given  by  one 
partner  constitutes  a  contract  with  any  person  whatever 
to  whom  the  instrument  may  be  passed,  and  this  distinction 
appears  to  have  been  present  to  the  mind  of  Alderson  B.  in 
Levy  V.  Pyne  (c),  and  in  Duncan  v.  Lowndes  {b)  the 
guarantee  did  not  appear  to  relate  to  business  done  by  the 
firm,  whereas  in  this  case  the  adjustment  of  Dick's  affairs, 
and  the  procurement  of  his  release,  were  obviously  matters 
within  the  province  of  the  defendants  as  attorneys. 

Petersdorff  contr^.  In  Sandilands  v.  Marsh  (d)  a 
guarantee  given  by  a  navy  agent  was  held  to  be  binding  on 
the  firm ;  but  there  the  guarantee  was  shewn  to  relate  to  a 
partnership  transaction,  and  had  been  adopted  by  the  other 
partner  after  it  had  been  given.  Here  it  does  not  appear 
that  the  father  knew  that  the  guarantee  had  been  given. 
(He  was  then  stopped.) 

Lord  Den  MAN  C.  J. — The  case  is  quite  clear.  The 
guarantee  was  not  given  in  the  usual  course  of  business. 
Even  if  the  father  had  been  attorney  for  Dick,  he  would 
not  be  bound  by  the  undertaking,  unless  some  evidence 
had  been  given  to  connect  him  with  it. 

Patteson  J. — ^There  was  no  evidence  to  shew  that  the 

(a)  3  Q.  B.  316 ;  S.  C.  9  G.  &         (c)  Car.  S&  M.  453. 
D.  483.  (d)  8  B.  &  Aid.  673. 

(6)  SCampb.  478. 
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guarantee  was  giv«H  aocordiiig  to.  any  «i8«al  practice  of  the 
defenidaiits,  and  it  certeinly  wyb  not  according  In  the  nsnil 
practice  of  attorneys  generally^ 

Wiohtmaii  J.  concaited. 

Rnle  afcaotnte. 


SaturdaVf 
Affril  27 ih.  T4»e  QvEEN  «.  The  iDbafekantii  of  Cattemau, 

complaint  on    ^^  appeal  to  tlie  Lancasliire  Quarter  Sessions  against  an 

which  a  pauper  order  for  tlie  removal  of  William  t>JuUal  and  child  from 
IS  removed  w  .**»,  i-^wx  ».l 

made  by  an      me  township  of  X;atteral  to  the  township  of  Dutton,  both 

assistant  over-  j^^  ^^^  ^^^j^  county,  the  sessions  quashed  the  order,  subject 
seer,  ^ti^pCf  * 

whether  on       to  the  opinion  of  (his  Court  upon  a  case. 

tfeord^f *  ^^  ^**^  ®^*  ^"^  (among  other  things)  the  complaint  as 

removal,  the  foTloWs  :  '^  Lancashire  to  wit.     The  information  and  com- 

receive  evi-  plaint  of  Jlichard  Haby,  tlie  assistant  overseer  of  the  poor 
dence  to  shew  ^f  jj^g  toWnsWp  of  Catteral  in  the  said  county,  tal(en  upon 

plaint  was  oath  before  us,  &c.,  who  saith,  that  fV.  Nuttal  and  Mary 

authorised.  ^^^'  ^8^^  about  fifteen  months,  his  child,  have  come  to 

An  ezami-  inbabit  in  the  said  township  of  Catteral,  &c.,  and  tbat  tbqr 

•I  the  pauper'  ^^^  P^^'  ^°^  actually  chargeable  to  the  said  township  of 

came  to  live  Catteral,  and  <hat  he  is  informed  and  believes  their  lart 

as  farm  ser-  l^g^tl  Settlement  is  in  the  townsfcp  of  Dutton,  in  the  sait 

vant,  he  wm  eouftFty,  to  whidh  place  he  desires  an  order  to  remove  them.* 
not  engaged  •'  ^  ^  ^ 

for  anj  parti-        William  Bowin  stated,  ''  I  am  a  farmer  in  tbe  township 

bat*my™ather   ^^  Dilworth  in  this  county,  and  reside  at  a  farm  called 

found  him       Written  Stone.     I  was  married  in  December,    1853.    I 

washing,  fiveA  at  home  with  my  father  about  a  year  and  a  half  afta 

lodnng  and  niy  mamage,  when  1  went  to  live  at  the  farm  I  now  reside 
clothes,  for  so  *»     *.  h      i  .      «       Mr.n.         «      .  ,  .     •• 

long  a  time  as   at.     My  father  s  name  is  also  Wttliam  BwBtn^  and  he  uvei 

he  stayed.  The  ^^  ^  f^^^  ^j  Dutton,  in  this  county,  caTled  Gudgeons,  which 
pauper  con-  ./ »  o         > 

tinued  in  my  he  has  lived  upon  for  upwards  of  thirty  years.  Better 
father's  service 

in  that  manner,  without  leaving,  for  more  than  two  years,  during  all  which  time  be  lived 
and  slept  on  my  father's  farm.  There  never  was  any  other  agreement  come  to  wbibt  I 
lived  at  home,  but  my  father  fdund  the  pauper  with  board,  washing,  clothing  and  lodgii^ 
during  the  said  service." 

Held  bad,  as  it  did  not  shew  any  hiring  whatever. 
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than  two  ^ars  before  i  was  married^  the  pauper,  W.  Nuital,        1844. 

came  to  live  with  my  father  as  a  farm  servant ;  be  was  not    ^?^^^ 

The  Quam 
engaged  fo€  any  partkniar  time,  but  my  father  found  him  «. 

in  board,  waflbibg,  lodging  and  clothes  for  bo  long  a  time  ^^^JJ^^^,,^ 

as  he  stayed.     The  pauper,   W.  Nuitai,  contitt«ied  in  my 

father's  service  in  that  manner,  without  ieavingi  from  the 

two  yefuv  before  I  was  married,  until  after  I  kft  home  to 

live  at  Written  Stone  Farm ;  durin^aM  which  time  he  livod 

and  slept  in  my  father's  6Nrm  in  Dutton;  and  during  ail 

which   time   he  was   a  bachelor.     There  never  was  any 

other  agreeorant  come  to  whilst  I  lived  at  hoofie ;  but  my 

father /ound  the  pauper,  W.  Nutiai,  with  board,  vrasbing, 

clothing  and  lodging,  during  the  said  service.*' 

The  examination  of  the  pauper,   fV.  NuiiaU,  staled, 

^  Better  than  two  years  before  the  witness,  W.  Bowm,  was 

married,  I  went  to  his  ladier's,  iV.  JBoiDiit,  of  Dutton  Farm, 

as  a  farm  servant.     There  was   no  agreement  as   to  the 

length  of  any  service,  but  I  was  found  with  board,  lodging, 

clothing  and  washing  whilst  I  stayed,     i  continued  in  the 

service  from  the  commencement  of  tlie  time  I  went  until 

dM  witness,  fV.  Bomn,  left  home  to  live  at  Written  Stone, 

being  altogether  upwards  of  three  years  and  a  half,  during 

all  which  time  my  said  master,  fV»  Bowin^  fo«nd  nse  beard, 

lodging,  clothing  and  washing.     I  slept  at  bis  farm,  &c." 

The  principal  grounds   of  appeal  were,  "  \.  ThaA  the 

wder  is  void,  and  w*as  made  without  any  complmnt  of  or 

by  the  parties  who  by  law  are  authorised  and  -required  to 

make  sudh  complaint ;  2.  That  the  examinations,  on  which 

the  said  order  of  removal  was  made,  were  not  and  are  not 

in  law  sufficient  to  justify  the  making  of  the  said  order ; 

9.  That  the  examinations  are  bad  upon  the  face  «f  them, 

and  do  not  state  the  necessary  fiicts  from  which  it  can,  or 

may,  or  ought  to  be  implied  that  the  said  W.  Nuitai  did 

gain  a  settlement  by  hiring  and  service  as  in  the   said 

examination  pretended ;  4.  That  the  examinations  do  not 

state  or  sufficiently  ahew  that,  at  the  time  of  the  alleged 

hiring  and  service,  the  said    W.  Nuttal  was  an  unmarried 

person  not  having  a  child  or  children,  as  by  law  required*" 


The  Qussir 
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1844.  When  the  appeal  came  on  to  be  beard,  the  respondents 

offered  to  produce  evidence  in  support  of  their  order,  but 
V.  the  appellants  objected  that  the  complaint  and  examination, 

^"c^TTBaAi^^  or  one  of  them,  were  or  was  insufficient,  so  that  the  order 
was  incapable  of  being  supported  by  any  evidence.  The 
sessions,  after  argument  and  without  hearing  the  evidence, 
offered  to  set  aside  the  order  of  removal  for  the  insuffi- 
ciency of  the  examinations,  and  subject  to  the  opinion  of 
this  Court  as  to  the  sufficiency  of  the  complaint  and 
examinations. 

If  the  Court  should  be  of  opinion  that  the  objections 
taken  by  the  grounds  of  appeal,  or  any  or  either  of  them, 
ought  to  have  prevailed,  then  the  order  of  sessions  set- 
ting aside  the  order  of  removal  to  be  confirmed.  If  the 
Court  should  be  of  the  contrary  opinion,  then  the  order  of 
sessions  to  be  quashed,  and  the  order  of  removal  con- 
firmed, 

IVhigham  in  support  of  the  order  of  sessions.  The 
complaint  by  the  assistant  overseer  was  insufficient.  He 
referred  to  stat.  13  &  14  Car.  2,  c.  J  2,  s.  1,  and  stat  59 
Geo.  3,  c.  12,  s.  7»  and  to  Bennet  v.  Edwards  {a)»  The 
Court  then  called  on 

Qnoling  upon  this  point.  In  Rex  v.  Bedingham{b)  the 
complaint  was  by  a  single  overseer,  and  it  was  held  suffi- 
cient, because  it  had  in  fact  been  made  with  the  consent  of 
the  other  overseers  and  on  their  behalf.  Again,  it  might 
have  been  one  of  the  assigned  duties  of  the  assistant  over- 
seer, under  stat.  59  Geo,  3,  to  make  such  a  complaint*  All 
this  might  have  appeared,  if  the  sessions  had  not  rejected 
the  evidence  offered*  The  appellants  could  not  have  been 
prejudiced,  for  the  respondents  had  adopted  the  complaint, 
so  that  it  would  have  concluded  them;  Reg  v.  Leomin" 
$ter  (c). 

(a)  7  B.  & C.  686  ;  S.  C.  1  M.         (6)  6  Q.  B.  653;  S.  C.  ante,  98. 
k.  R.  68S.  (c)  5  Q.  fi.  640. 


£AST£R  TERM^  VJI  VICT.  705 

fVhigham  as  to  the  other  point.    The  evidence  does  not        i844. 

shew  any  hiring  whatever.     In  Rex  v.  Wincaunton (a\  and    J^l*^ 
/  .  ,  .  ....  .       .  The  QuBBH 

cases  of  the  same  class,  where  a  hiring  for  a  year  has  been  v, 

inferred,  there  has  been  proof  of  some  hiring.    The  pre-  ^  cIttmIo.^^ 

sent  case  is  precisely  like  Rex  v.  Christ*s  Parish  in  York{b)i 

the  pauper  might  have  left  at  any  time. 

The  Court  then  called  upon. 

Cowling  contri.  The  words  in  the  examination,  ''There 
was  never  any  other  agreement  come  to/'  shew  there  was 
some  hiring.  A  general  hiring  is  a  hiring  for  a  year ;  Rex 
V.  Stockbridge  (c). 

Lord  Denman  C.  J. — No  obligation  of  any  sort  is 
stated  here;  there  is  no  hiring  whatever.  The  inference* 
of  a  hiring  for  a  year  from  a  general  hiring  is  a  very 
different  matter. 

Patteson,  Wiluams  and  Wightman  Js.  concurred. 

Order  of  Sessions  confirmed. 

(a)  Bar.  S.  C.  399.  (c)  Bur.  S.  C.  759. 

(6)  3  B.  &  C.  469;  &  C.  5  D.  &  R.  314. 


Mary  Evans  v.  Gwyn,  Clerk.  3Wm/<9, 

Prohibition.     The  declaration  stated  that  in  Octo-  y^^  ^  ^^^ 

ber,  1842.  a  citation  was  issued  from  the  Consistory  Court  is  institated  in 

theSpintaal 
of  the  diocese  of  St.  David's,  holden  at  Carmarthen,  citing  Coortfordefa^ 

the  said  Evans  to  answer  the  said  Gwj/h  in  a  cause  of  «n*^o">  ^^^ . 

^  words  contain- 

defamation  and  slander ;  that  Evans  appeared,  and  Gwyn  ing  both  im- 
putations fbr^ 
which  an  action  would  lie,  and  other  imputations  formine  matter  of  ecclesiastical  cogni* 
iance^  if  the  words  are  libelled  together  as  forming  one  cnargey  and  the  sentence  appears 
to  proceed  on  all  the  words,  a  prohibition  will  go. 

And  this  although  the  party  aggrieved  by  the  defamatory  words  was  a  clemman  | 
the  rule,  if  it  exists,  that  the  Cfivirfind  Ecclesiastical  Ck)urt8  have  concurrent  jurisdiction 
when  a  spiritual  person  is  aggrieved,  applying  only  where  he  is  aggrieved  in  his  eccle-> 
siastical  character,  as  by  words  spoken  respecting  his  ecclesiasticaTministration. 
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1844.  thereupon  exhibited  his  libel  and  allegadoo  agaisst  Efmm. 
The  libel  was  then  set  out,  which  diargedthatin  SepleMber 
or  October,  1841,  Eivans  chaiiged  G«c^  with  iatoucataM 
and  indecency ;  and  "  that  the  said  Ecans,  speaking  <if  aad 
meaaing  and  intending  the  said  Gftfjfn,  said,  afinned  and 
published  several  times,  or  at  least  onoe,  certain  wrandalnns, 
opprobrious  and  defamatory  Welck  mordst  thai  is  to  say, 
(here  followed  the  Welch  words)  which  said  several  Welsh 
words  and  expressions,  being  translated  into  fthe  EogUah  lan- 
guage, have,  in  their  ordinary  inteippetBlian,  the  following 
sense  and  meaniQg  (tkat  is  lo  say,  **  What  time  did  your 
master  come  home  last  night  ?  Was  he  sober  i  The  black- 
guard was  drunk,  he  must  have  been.  He,  on  the  night  be- 
fore, on  his  way  from  Carmardien,  overtook  me  on  the  high 
f  oad,  and  attempted  to  throw  me  and  my  horse  into  Aft  dileh ; 
also  put  his  hand  under  my  safeguard,  and  then  slwved  it 
up  under  my  petticoat,  until  it  reached  my  knee.  I  atflnck 
him  with  my  whip  and  galloped  off."  or  words  to  the  like 
tenor  and  effect,  tending  to  iigure  the(|ood  name^iniennd 
reputation  of  him  the  said  Gwyn,  and  meaning  by  such 
words  (amongst  other  things),  that  on  the  said  occasion  the 
said  Gwyn  was  not  sober,  and  that  he  wanted  to  violate  the 
person  of  her  the  said  Evans,  or  that  be  otherwiae  oon- 
ducted  or  wanted  to  conduct  himself  indecently  or  inconti- 
nently towards  her." 

The  declaration,  after  stating  that  Gwyn  pleaded  nega- 
tively to  the  libel,  and  that  the  cause  was  heard,  set  out  the 
sentence  of  the  Consistory  Court,  which  decreed  4liat  the 
proctor  for  Gwyn  had  ^^  fully  and  sufficiently  proved  his 
intention,  deduced  in  the  libel,"  Sec,  and  that  Evans  "  did 
publish  and  report  several  scandalous,  reproachful  and 
defamatory  words  in  the  same  libel  mentioned|"  &£•  The 
declaration  concluded  with  the  usual  prayer  of  prohibition, 
on  the  ground  that  the  Consistory  Court  had  no  jurisdiction 
over  the  cause. 

General  demurrer  and  joinder. 

Bovill  in  support  of  the  demurrer.  After  sentence  in  the 
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Eocksmticftl  Court  prohibilioD  does  not  lie,  unless  4liere         18^^ 
appears  on  the  fm:e  of  the  proceedings  to  be  a  Mrant  of 
joriadiction :  Full  v.  Hutchim{4i);  iJimrchmariem  rf  Mar- 
ket Bosworth  V.  The  Rector  of  Market  Bosworth{b)^  i«d 
Stm^^nii  V.  Brad9kaw{€).    In  Hart  v.  MarJi{d)  it  ap- 
peared that  the  CJonsislory  Covrt  had  pronounced  sentence 
upon  aitictes  exhibited  agakist  a  clergyman,  deohuing  that 
the  said  artioks  were  for  the  most  pait  anfiotently  proved. 
SenM  <of  the  aitides  contained  charges  cognizable  at  com- 
mon taw>  and  other  of  the  mtides  ooiitained  charges  that 
were  of  eocksiastkal  cognizance.    Tfab  Court  held  tbat^ 
after  sentence,  it  must  be  presamed  that  the  Ecclesnstical 
Coujt  had  proceeded  «pon  such  matters  as  were  within  its 
cognizance :  Carslake-^  Mapkdoram(e),    In  this  case  the 
comptaiut  is,  that  lour  deftimatory  charges  were  made 
i^inst  Mr.  Gtpyn.     U  That  he  was  a  blacl^ard.     ft. 
That  be  was  dmBk.    S.  That  he  was  indeceat    4.  That 
he  committed  an  indeceirt  assauh.     Now,  if  any  of  ^ 
defimiatory  words  were  cegaizaUe  by  the  Temporal  Oonrts 
only,  it  is  neoeraary  for  the  plaintiff  in  prohibition  to  shew 
that  <be  Ecclesiastical  Cewt  proceeded  «pon  the  Whole  of 
she  tdefamatory  words.     Bat  the  sentence  excludes  pait  of 
the  wonby  for  it  says  that  Enam  <lid  '*  publieh  and  report 
several,  'scandafecis,  aeproaohfiil  mid  deftimatoiy  words  in 
the  said  libel  mentiaaed ;"  it  <does  mfi  say  '*  the  se^mid 
arards  in  the  hbd  mentiooed."    The  jurisdiction  of  the 
ficolesiittticai  Oomt  -mer  the  tdFenoe  of  dnmkemiess  is 
amved  by  vtat.  4  Jo.  1,  c  5,  s.  8.    Even  mipponng  that  the 
aenleBce  did  proceed  upon  all  the  words,  it  is  not  dear 
that  an  assmilt  was  charged  against  Mr.  Gwjfn,  for  the 
inniieado  is,  ^  meaning  ty  such  words,  among  other  things, 
Shat  on  She  said  <occa8ion  the  Rev*  T.  B.  Gwyn  was  not 
sober,  and  that  be  wanted  to  violate  the  person  «f  her  the 
said  Mary  Boan^  or  that  be  otheiwise  conducted,  or 

(a)  3  Cowp.  42«.  (d)  5  A.  &  E.  591;  5.C.  1  N. 

(6)  1  Ld.  Ras^m.  S35,  &  P.  63. 
(c)  Note  (c)  to  Fremthr^.Twk,         (e)  3  T.  R.  47S. 
10  Easty  349. 
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1844.  wanted  to  conduct  himself  indecently  or  incontinently 
towards  her."  The  innuendo  of  the  assault  with  intent, 
and  also  of  the  assault,  is  clearly  too  large  :  West  v. 
Smith  {a). 

But  in  many  cases  the  Ecclesiastical  Court  has  concur- 
rent jurisdiction,  as  in  drunkenness,  though  they  act  pro 
salute  animae,  in  which  case  "  proceedings  in  the  Spiritual 
Court  being  altogether  alio  intuitu,  and  not  directed  to  the 
same  objects  as  they  would  be  if  instituted  in  the  Temporal 
Courts  upon  the  same  transaction,  are  not  prohibited  on 
the  ground  that  the  matter  is  cognizable  in  the  Temporal 
Courts."  Lord  Coke  says  "  the  proceedings  of  the  spiritual 
judges  are  for  the  correction  of  the  spiritual  inner  man,  and 
pro  salute  animae  to  enjoin  him  penance  ;  and  the  judges  of 
the  common  law  proceed  to  give  damage  for  the  wrong  and 
injury  done ;  as  if  one  lay  violent  hands  on  a  clerk,  the 
spiritual  judge  pro  salute  animae  shall  enjoin  him  penance, 
and  the  clerk  may  have  his  action  of  battery  and  recover 
damages  for  the  injury  done  him.  2  Inst.  633  :"  Rogers^ 
Ecc.  Law,  71 6.  See  also  Roberts  v.  Pain  (b);  6  Bac. 
Abr.  596  (7th  edit).  Prohibition,  (L)  5.  In  Slader  v. 
Smallbrookeijc)^  where  a  layman  had  obtained  a  benefice 
by  forged  orders,  it  was  held  that  the  Spiritual  Court  might 
try,  as  the  object  was  deprivation.  In  Evans  v.  Brown  (d), 
where  a  woman,  who  had  been  charged  with  incontinence, 
had  brought  an  action  for  the  words,  alleging  special 
damage,  and  also  sued  in  the  Ecclesiastical  Court,  this  Court 
denied  prohibition.  [Lord  Denman  C.  J.  It  would  not 
appear  in  the  Ecclesiastical  Court  that  there  was  special 
damage,  so  as  to  make  the  words  actionable  at  law.] 
Cranden  v.  Walden  (e)  is  thus  reported.  *'  Prohibition,  for 
saying  of  a  parson  he  preaches  nothing  but  lies  and  malice 
in  the  pulpit ;  for  these  words  are  actionable  at  common 
law :  1  Roll.  Abr.  58,  Drake^s  case,  and  therefore  not  tri- 
able in  the  Ecclesiastical  Court.     But  a  consultation  was 

(a)  4  Dowl.  P.  C.  703.  (d)  3  Ld.  Raym.  1101. 

(6)  3  Mod.  67.  (c)  3  Lev.  17. 

(c)  1  Lev.  138. 
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granted  for  it,  concerning  an  ecclesiastical  person  and  an         1844. 


witness  violent  hands  upon  a  parson,  a  pension  by  prescrip- 
tion,  8u:/'  [Lord  Denman  C.  J.  The  jurisdiction  of  the 
Spiritual  Court  in  cases  of  defamation  is  reserved  by  the 
statute  Circumspect^  agatis,  IS  Edw.  1,  st.  4,  when  money 
is  not  demanded.] 

E.  V.  Williams  control.  Prohibition  after  sentence  may 
always  be  maintained  where  it  appears  on  the  face  of  the 
proceedings  that  the  Ecclesiastical  Court  has  exceeded  its 
jurisdiction;  Com.  Dig.  Prohibition  (D);  S  Bum*s  Ecc. 
Law,  398  (gth  edit.).  Prohibition.  In  Harris  v.  Buller  (a) 
it  is  said  by  Sir  TV.  Wynne,  that  it  is  not  sufficient  merely 
that  the  words  impute  an  ecclesiastical  offence ;  it  must  be 
an  offence  also  which  will  not  be  punishable  at  common  law. 
If  the  words  are  ''  that  such  a  person  is  a  bawd/'  suit  lies  in 
the  Ecclesiastical  Court ;  but  if  they  are  "  that  such  a  person 
keeps  a  bawdy  house/'  they  are  out  of  the  jurisdiction  of 
that  Court,  because  it  may  be  the  subject  of  indictment ; 
and  though  the  latter  cannot  be  charged  without  charging 
the  other  also  by  inference,  it  has  always  been  held  a  ground 
of  prohibition,  as  the  Courts  of  Common  Law  have  deter- 
mined that  there  can  be  no  suit  for  defamation  in  the  Ec- 
clesiastical Court  when  an  action  would  lie  at  common 
law.  In  2,  Burn's  Ecc.  Law,  126  (9th  edit.),  Defamation, 
it  is  said,  '*  Words  which  impute  an  offence  cognizable  in  a 
Spiritual  Court,  may  be  punished  in  that  Court.  But  three 
incidents  are  required  in  a  suit  for  spiritual  defamation.  1. 
That  it  concerns  matter  merely  spiritual  and  determinable  in 
the  Ecclesiastical  Court,  as  calling  a  person  ''  heretic,  schis- 
matic, adulterer,  fornicator,  &c.  2.  It  ought  to  concern 
matter  merely  spiritual  only,  for  if  such  defamation  touches 
or  concerns  any  thing  determinable  at  the  common  law,  the 
ecclesiastical  judge  shall  not  have  cognizance  of  it.  3.  He 
(a)  1  Hag.  Coos,  R.  464,  d. 


ecclesiastical  matter — 'tis  fit  to  be  tried  there,  and  'tis  no 

Evans 
certain  rule  that  a  thing  triable  here  is  not  triable  there ;  «. 


GWYK. 
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1844b        who  is  defuned  cannot  rae  theie  for  unenda  or 

bat  only  for  Ihe  punishment  of  the  sin  pro  sahite  sniiBK 
and  for  coats.  If,  therefore,  words  for  which  an  action 
would  lie  are  ooupleci  with  wofda  which  are  a  spirilMil 
defamalaooy  and  a  suit  is  inatituted  in  the  Spiritual  Court 
for  the  whole,  a  proiubilion  lies,"  The  abofo  doctaae  is 
anpported  by  aa^ple  antkority  :  fiofiagaicMd's  Gase(«); 
Lockey  v.  Dangerfield  {b).  [Lord  Denmtm  CJ.  In  Cam. 
Dig.  Prohibition  (G.  14)9  it  is  said  the  Court  Christian  has 
jurisdictioiiy ''  thon^  the  words  import  a  spiritnal  crime, 
whidi  in  some  respect  is  punishable  by  the  coamoo  law,  if 
the  sfttritiial jurisdiction  is  not  taken  away,  as  if  he  amjt,  A. 
keeps  a  bawdy  bouse;  for  though  it  be  indietaUe,  the 
Spiritual  Court  has  a  coocnrrent  jarisdictioA.*^  That  is 
not  law.  In  Com.  Dig.  Prohibition  (G.  14^  it  is  said,  ^  if 
part  of  the  words  are  actionable^  a  prohit»tio»  goes  for  die 
whole,  though  the  others  charge  with  a  spiritual  crime,  as 
if  he  says,  you  are  a  wbore  and  a  tbicf.^  In  Cmnlakt  ▼• 
MapUdoram  (fi)  the  words  charging  a  past  contagions 
disease  were  not  actionable.  In  this  case  the  words  ail 
appear  to  have  been  spoken  on  one  ooeasioii,  and  ^  seveiaP 
evidently  means  ^'the  several/'  In  Hart  v.  Marsk(d) 
there  were  distinct  articles.  The  Spiritual  Court  wooM 
have  no  jurisdiction,  even  for  the  imputation  of  drunken- 
ness, unless  applied  to  a  clergyman  in  the  discbar^  of  his 
ecclesiastical  functions :  CMekof.Starre{e). 

Bovill  replied. 

Lord  Denm AN  C.  J. — (After  stating  the  pleadings,  Ice.) 
In  the  -first  part  of  the  words,  which  are  made  the  subject 
of  suit  in  the  Ecclesiastical  Court,  the  imputation  is,  that 
the  complainant  was  a  blackguard,  and  that  he  Mras  drunk, 
but  the  latter  part  is  the  material  part,  imputing  an  attempt 

(a)  Cro.  Oar.  229.  {d)  5  A.  &  £.  591 ;  S.  C  t  N. 

(b)  2  Str.  1100,  &  P.  62. 

(c)  2  T.  R.  473.  (e)  Cro.  Car.  285. 
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to  commit  a  rape^  and  certainly  imputing  an  assault.  It  1844. 
appears  to  have  been  laid  down  in  very  early  times,  that 
under  these  circumstances  defamation  is  not  cognizable  by 
the  Spiritual  Court  Thus  it  is  said  in  Filz.  N.  B.  53  F., 
*^  all  the  justiceiT  are  against  a  consultation  in  a  cause  of 
defamation,  because  it  seems  he  may  have  his  action  at 
common  law  for  the  same  defamation."  So  in  Com.  Dig. 
Prohibition  (G.  14),  '*  Butj  if  a  libel  be  for  words  which 
are  actionable,  a  prohibition  goes,  as  if  they'  charged  with 
felony/'  citing,  among  other  authorities,  the  above  passage 
from  FUzherbtrt,  Again,  in  the  next  page  of  Com.  Dig., 
'^  .So,  if  part  of  the  words  be  actionable,  a  prohibition  goes 
for  the  whole,  though  the  others  charge  with  a  spiritual 
crime ;  as  if  he  says,  you  are  a  whore  and  thief,"  citing,  among 
other  authorities^  MeUett  v.  Herbert  (a).  Taking  this,  there- 
fore, to  be  the  usual  rule  of  law,  prohibition  might  clearly 
have  been  granted  in  this  case  before  sentence.  Can  then 
the  prohibition  be  granted  now  after  sentence  f  This 
depends  upon  whether  it  clearly  appears  that  the  sentence 
has  proceeded  on  all  the  words.  The  sentence  states  that 
Evans  did  publish  '^  several  scandalous,  reproachful  and 
defamatory  words  in  the  said  libel  mentioned."  It  is  said 
that  *^  several*'  excludes  some  part  of  the  words  in  the  libel 
mentioned.  If  there  had  been  distinct  articles  of  charge  in 
this  case,  as  in  Hart  v.  Marsh  (6),  and  the  sentence  bad 
stated  that  they  were  ''for  the  most  part  sufiiciently 
proved,"  as  in  that  case,  we  might,  according  to  that  au- 
thority, take  the  sentence  distributively,  and  presume  that 
the  words  for  which  there  would  be  a  remedy  at  law  were 
not  proved.  But  there  is  no  such  force  in  the  word 
"  several"  in  this  case — ^it  does  not  say  '*  several  of  the 
words,"  or  that ''  the  words  for  the  most  part  were  proved." 
I  think,  therefore,  that  the  sentence  proceeds  for  all  the 
words.  It  is  quite  necessary  to  limit  jurisdiction  for  such 
a  cause,  otherwise  Courts  might  maintain  jurisdiction  in  all 

(a)  1  Sid.  404.  (6)  5  A.  &  £.  591 ;  S.  C.  1  N.  &  P.  62. 
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1844.  cases,  by  coupling  matter  out  of  their  jurisdiction  with  some 
matter  within  it.  Our  judgment,  therefore,  must  be  for  the 
plaintiff. 


EVAMS 

V. 
GWYH, 


Pattbson  J. — I  am  of  the  same  opinion.  The  words 
set  out  in  the  libel  charge  an  offence  cognizable  in  the 
Temporal  Courts.  It  is  said  that  the  only  charge  is  one  of 
drunkenness  and  indecency.  But  the  words  clearly  charge 
an  assault,  and  it  is  certain  that  an  action  of  slander  would 
lie  for  such  words.  It  is  said  that  after  sentence,  at  all 
events,  the  jurisdiction  of  the  Spiritual  Court  may  be  sup- 
ported, as  part  of  the  slander,  at  all  events,  was  not  cog- 
nizable in  the  Temporal  Courts.  That  would  be  very  true 
if  the  sentence  applied  only  to  that  part  of  the  slander. 
But  it  is  plain  that  the  article  ''  the*'  is  accidentally  left  out 
before  the  word  "  several,"  and  that  the  sentence  proceeds 
upon  all  the  words.  If  that  be  so,  the  case  in  which  it 
appeared  that  from  the  sentence  itself  that  the  charge  bad 
been  proved  in  part  only,  does  not  apply.  It  is  clear  that 
prohibition  would  have  been  granted  before  sentence.  Can 
it  be  granted  now  ?  Full  v.  Hutchins  (a)  makes  this  point 
clear.  There  the  libel  was  for  tithes,  and  a  modus  and 
custom  were  set  up,  and  the  Spiritual  Court  inquired  into 
these  and  gave  sentence.  A  prohibition  was  applied  for, 
and  it  was  refused  on  the  ground  that  the  Spiritual  Court 
had  cognizance  over  the  principal  matter,  and  that  the  other 
matter  had  arisen  incidentally,  but  it  was  not  doubted  that, 
if  the  want  of  jurisdiction  had  appeared  on  the  face  of  the 
libel,  the  prohibition  must  have  been  granted,  notwith- 
standing the  sentence.  Here  it  does  appear  after  sentence 
that  the  Spiritual  Court  had  no  jurisdiction. 

It  is  said  how  that  in  some  cases  the  Spiritual  and  the 
Temporal  Courts  have  concurrent  jurisdiction.  If  it  were 
necessary  to  consider  Cranden  v.  Walden  (6),  I  might 
require   time   for  the  purpose.     But  the  case  is  by  no 

(a)  9  Cowp.  49^n  (fi)  3  Lev.  U, 


EASTEE  TERM,  VIT  VICT, 
means  the  same,  for  there  the  words  related  to  the  clergy, 
man  in  the  exercise  of  his  office.  In  that  case  both  the 
person  and  the  matter  were  ecclesiastical.  Here  the 
matter  is  not  ecclesiastical.  I  can  iind  no  other  case 
\%here  it  has  been  held  that  there  was  concurrent  jurisdic* 
tion. 
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Williams  J. — It  is  not,  as  I  understand  the  argument, 
contended  that  prohibition  may  not  go  where  the  jurisdic- 
tion is  exceededi  whether  before  or  after  sentence,  but  it  is 
contended  that  sentence  shifts  the  presumption  as  to  juris- 
diction. It  is  asked,  do  the  words  in  the  libel  impute  an 
assault?  There  can  be  no  question  on  that.  But  the 
question  is,  whether  you  can  sever  those  words  from  the 
rest.  It  is  said  that  you  may,  because  the  charge  is  limited 
by  the  innuendo.  But  I  think  we  must  take  the  libel  and 
the  sentence  together,  that  all  the  words  were  the  founda- 
tion of  the  sentence.  It  is  said  that  "  several**  must  mean 
part  of  the  words.  But  the  judgment  states  that  the 
proctor  for  Gwj^n  has  proved  his  '*  intention."  That,  of 
course,  does  not  mean  *'  animus,"  but  the  charge.  If  so, 
the  Spiritual  Court  has  passed  sentence  as  to  something 
over  which  they  had  no  jurisdiction. 

WiGHTMAN  J. — It  is  clear  that  in  general  the  Spiritual 
Courts  have  not  concurrent  jurisdiction  with  the  civil  in 
matters  of  defamation.  It  is  true  that  there  are  cases  where 
the  slander  is  spiritual,  as  in  Cranden  v.  Walden  (a).  It  is 
said  here  that  the  innuendo  makes  the  words  cognizable  only 
in  the  Spiritual  Court.  But  it  is  only  part  of  the  innuendo 
to  which  any  such  effect  can  be  attributed  ;  the  rest  of  the 
innuendo  indicates  an  offence  cognizable  in  the  Temporal 
Courts.  I  think  the  sentence  is  to  be  taken  as  applicable 
to  *'  the"  several  defamatory  words.  If  some  of  the  words 
were  not  cognizable  in  the  Spiritual  Courts,  and  the  sen- 
tence proceeded  upon  all,  I  think  the  prohibition  ought  to 

(a)  3  Lev.  17. 
VOL.  I« — D.  M.  3  A 
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1844.        go  Oil  the  attthorities  cited,  and  also  on  the  authority  of 
the  Anofiymous  case  in  3  Mod*  {a). 

Judgment  for  the  plaintiff, 
(a)  P,74, 


Lawes  and  another  v.  Shaw  {b), 

debt"on"a*^"^^  DEBT  on  bond.  The  bond  was  set  out  on  oyer,  and 
money  bond,  purported  to  be  the  joint  and  several  bond  of  the  defendant 
breaches  have  Shaw,  James  Clark,  and  other  obligors,  given  to  the  plain- 
been  assigned  ijffg  as  registrars  of  the  Qourt  of  Bankruptcy.  The  con- 
cation,  and  dition  recited,  that  Clark  had  been  chosen  an  official 
thlr^fferer  «s«'g"®«'  »"*•  ^'^^^  the  defendant  and  the  other  obligors  had 
judgment  by  agreed  to  become  sureties  for  the  due  performance  of  that 
assienment^of  ^"^^e  by  him,  and  was,  "  that  the  said  James  Clark  should 
breaches  is  well  and  truly  perform  all  the  duties  of  the  said  office," 
a  writ  of  in-  required  by  the  1  &  2  fVill  4,  c.  36,  under  which  the  court 
^"**'y  "^y  **®  was  constituted,  or  any  other  statute,  &c.,  "  or  required  by 
thereupon,  any  rule  or  regulation  made  or  to  be  made  in  pursuance  of 
c^JTureelT'^  the  first-mentioned  statute,  &c.;"  that  he  should  faithfully 
striking  out  the  execute  all  trusts  reposed  or  to  be  reposed  in  him  as  such 
sequent^to^the  assignee,  or,  in  case  of  default,  pay  to  the  chief  registrar, 

declaration       for  the  uses  therein  specified,  such  sum  or  sums  as  should 
and  suggest- 
ing breaches      be  chargeable  upon  him  in  respect  of  such  default;  or  that 

bemgonly  defendant  and  the  other  sureties  should  severally  make 
a  practice  ^ 

adopted  for  good  to  the  chief  registrar  all  defaults  in  such  payments  to 
convenience.     ^^^  several  amounts  for  which  they  had  agreed  to  become 

The  Lord      sureties. 
Chancellor 

ITndt^r  l"&  ^2  ^"^  W  Decided  in  Michaelmas  Vacation  (December  6th). 

IfilL  4,  c.  66, 

directing  each  official  assignee  of  the  Court  of  Bankruptcy  to  pay  into  the  Bauk  of 
England  all  such  sums  of  money  as  should  come  to  his  hands  as  soon  as  they  should 
amount  to  100/.,  and  to  sUile,  among  other  particulars,  "  the  name  and  descnpCion  of 
the  bankrupt  or  bankrupts  to  whom  the  money  belonged."  He/</,  that,  under  this 
order,  an  official  assignee  is  bound  to  pay  into  the  bank  as  soon  as  the  moneys  in  his 
hands  from  several  estates  amount  in  the  whole  to  100/. 
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Pka»  pefformance  of  tbe  duties.  Sec,  aod  payment  of        t844. 
the  aiuBs  aa  set  out  tB  the  conditioD  (foUowing  its  words). 

RepUcatioD,  that  by  a  rule  made  by  the  Lord  CkanceUor, 
in  pursttanca  of  the  statute  before  mentioned  (1st  Sep- 
tember»  1836),  it  was  ordered  that  each  official  assignee 
should  pay  into  the  Bank  of  England,  to  the  credit  of  the 
accountant  in  bankruptcy,  all  such  sums  of  money  as 
should  come  to  his  hands  as  soon  as  they  should  amount 
to  IQOL9  and  at  the  time  of  paying  such  moneys  should 
alate  in  writing,  delivered  therewith  to  the  Bank  of  EnglamI, 
the  date  and  amount  of  the  payment,  the  name  and  de- 
scription of  the  bankrupt  or  bankrupts  to  whom  the 
money  belonged  (with  other  particulars)  (a).  That  divers 
sums  of  money  were  paid  to  C/arAr,  an  official  assignee,  on 
account  of  estates  of  bankrupts  above  the  sum  of  lOOl, 
on  each  of  tbe  said  estates  respectively;  that  Clark  did  not 
pay  in  the  said  moneys  at  the  Bank  of  England ;  and  that 
neither  dark  nor  the  sureties  made  good  the  default,  8ic. 
The  replication  then  assigned  breaches  as  follows : 

**  And,  for  assigning  a  further  breach  of  the  condition  of 
the  said  writing  obligatory^  according  to  the  form  of  the 
statute  in  that  case  made  and  provided,  the  plaintiffs  say 
that,  after  the  passing  of  the  statute  in  the  condition,"  Sic, 
**  and  in  the  said  plea  mentioned,  and  after  the  making  of 
the  said  rule,  Su:.^  and  while  the  said  rule,  &c.,  continued 
in  full  force  and  effect,  and  whilst  the  said  James  Clark 
was  and  continued  official  assignee,  8cc.,  and  before  the 
commencement  of  this  suit,  to  wit,  on,  &c.,  divers  hirge 
sums  of  money  were  paid  to  the  said  J.  Clark  as  such 
official  assignee  as  aforesaid,  on  account  of  divers  estates  of 
divers  persons,  who  had  theretofore  respectively  become 
bankrupts,  and  had  been  declared  bankrupts  under  certain 
commissions  of  bankrupt,  and  fiats  issued  against  them, 
which  said  last-mentioned  sums  of  money  amounted  in  the 
whole  to  a  sum  of  money  over  and  above  the  sum  of  100/., 

(a)  See  the  order  in  2  Mont.  &  Ajrton,  Law  and  Practice  of  Bank- 
ruptcy; 353,  2nd  edition. 

3  Ae 
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to  wit,  the  Bum  of  7700/. ;  and  the  said  last-mentioned  •um 
of  money  bad  been  paid  to,  and  had  come  to,  and  then  was, 
at  one  time,  to  wit,  on  the  day  and  year  last  aforesaid,  m 
the  hands  of  the  said  J.  Clark,  an  official  assignee  of  the 
said  several  estates  last  aforesaid ;  yet  the  said  J.  Clark 
did  not  nor  would  at  any  time  pay  the  said  last-mentioned 
moneys  into  the  Bank  of  England,  but  kept  and  detained 
the  said  moneys  so  received  and  held  by  him  at  one  time  as 
aforesaid,  as  official  assignee  as  aforesaid,  to  an  amount 
beyond  the  sum  of  100/.,  to  wit,  to  the  amount  in  this 
breach  mentioned,  in  his  hands,  to  wit,  from  the  day  and 
year  last  aforesaid  until  afterwards,  to  wit,  on  the  10th 
day  of  April,  a.d.  1841,  when  the  said  «/*•  Clark  resigned 
his  said  office  as  official  assignee  of  the  Court  of  Bank- 
ruptcy." That  the  said  last-mentioned  sum  continued 
and  continues  in  the  hands  of  the  said  J.  Clark.  That, 
although  the  said  J.  Clark  made  default  as  aforesaid,  yet 
he  hath  never  at  any  time  since  the  said  last-mentioned 
default  paid  to  the  chief  registrar  of  the  said  court  of  bank- 
ruptcy, or  to  any  other  person,  the  said  last-mentioned 
moneys,  or  any  part  thereof,  although  he  was  afterwards  duly 
requested  so  to  do ;  nor  hath  the  defendant,  nor  have  the 
other  sureties,  or  any  or  either  of  them,  made  good  the 
default  to  any  amount  to  the  chief  registrar,  or  repaid  to 
him  any  part  of  the  said  moneys,  although,  &c.  (averment 
of  notice  and  request) ;  and  the  said  moneys  in  this  breach 
mentioned  still  remain  due  and  unpaid,  contrary  to  the 
tenor,  &c.,  of  the  said  condition,  &c."  Verification.  There 
were  also  other  breaches  not  here  set  out. 

The  defendant  having  rejoined  specially,  the  plaiutifFs 
demurred;  the  defendant  then  withdrew  his  rejoinder. 
Judgment  by  default.  The  plaintiffs  then  sued  out  a  writ 
of  inquiry  of  damages;  the  writ  set  out  the  pleadings  above 
abstracted,  concluding  with  the  replication,  and  com- 
manded the  sheriff  to  summon  a  jury  to  inquire  into  the 
truth  of  the  said  breaches,  and  to  assess  the  damages  sus- 
tained by  the  plaintiffs  by  reason  of  the  breaches. 

The  inquiry  was  executed  before  Wightman  J.  at  the 


EASTER  TERM,  VII  VICT. 

sittings  in  Middlesex  after  Hilary  Term,  1 843,  when  the 
jury  awarded  the  plaintiffs  999/*  ^6s.  damages  on  the 
second  breach,  and  \s.  on  each  of  the  others. 

In  the  following  term  Crompton  obtained  a  rule  nisi  to 
set  aside  the  writ  of  inquiry  and  all  proceedings  thereon, 
for  irregularity,  with  costs,  or  for  a  new  inquiry,  or  to  reduce 
the  damages  on  the  second  breach  to  Is.  The  principal 
grounds  of  the  motion  were,  1.  That  the  defendant  having 
failed  to  rejoin,  all  the  pleadings  subsequent  to  the  plea 
ought  to  have  been  struck  out,  and  breaches  assigned  under 
Stat.  8  &  9  Wm,  3,  c.  1 1,  as  if  there  had  been  judgment  for 
want  of  a  plea,  and  that  the  breaches  were  improperly 
assigned  in  the  replication.  2.  That  the  Lord  Chancellor's 
order  had  been  improperly  construed  on  the  inquiry,  as  if  it 
was  necessary  for  the  official  assignee  to  pay  in  whenever 
he  had  received  a  sum  amounting  to  100/.  from  several 
estates  together,  whereas  it  was  only  intended  that  he 
should  pay  in  whenever  the  sum  amounted  to  100/.  on  any 
particular  estate. 

In  Michaelmas  Term,  1844, 

Piatt  and  W.  H.  Watson  shewed  cause  {a).    The  cases 
cited  as  to  the  first  point  were,  Petrie  v.  Fitzroy  (&),  Gains* 
ford  V.  Griffith  (c).  Parkins  v.  Hawkeshatv  {d),  Qain  v. 
King{e)t  Cutler  v.  Southerne{f),  Roberts  v.  Marietiig), 

Crompton  and  Ckasby  contr^. 

Cur.  adv.  vult. 

Lord  Den  MAN  C.  J.  now  delivered  the  judgment  of  the 
Court. — This  was  an  application  to  set  aside  a  writ  of 
inquiry  for  irregularity,  or  to  set  aside  the  verdict  and  for  a 
new  trial,  or  to  reduce  the  damages  on  the  second  breach 

(a)  November  2«,  before  Lord  {d)  2  Stnrk.  N.  P.  C.  381. 

Denman  C.  J.,    Williams,  Cole-  (c)  1  M.  &  W.  48  :  S.  C.  Tyr. 

ridge  and  Wightman  Js.  &  G.  407. 

(6)  5  T.  R-  152.  (/)  1  Wms.  Saund.  116,  note  8. 

(c)  1  Wms.  Saund.  58,  6th  ed.  (g)  2  Wms.  Saund.  187. 
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III44.  to  U.  The  iNiture  and  validtCy  of  the  obyectioM  wiU  ke 
kfCbt  coiuidered  by  advertiDg  widi  some  partionlanij  to  tbe 
state  of  tbe  record,  m  order  that  k  oiay  be  dtsiincdy  aeea 
wh*t  WAS  the  aut^eot  of  the  inquiry^  mad  in  respect  of 
wbat  damages  were  assessed,  Tbe  declaratioa  is  in  debt 
upon  a  common  money  bond,  from  which,  together  with 
the  condition,  being  set  out  npoa  oyer,  it  appears  that  tbe 
bond  was  entered  into  by  the  defendant  and  others  for  the 
dne  perfomianoe  of  the  d«ty  of  official  assignee  by  Chrk^ 
So  wbich  office  tbe  said  Citirk  had  been  qspotnted.  The 
defendant,  therefore,  pleads  performance  generally  by  the 
said  Cimrk.  The  pUintiff,  in  his  replication,  assigned 
several  breaches,  the  first  and  sixth  alleging  the  receipt  by 
Clark  of  divers  large  sums  of  money,  and  a  failure  by 
him  in  paying  over  the  same  according  to  the  provisions  of 
the  said  bond.  The  plaintiff  signed  judgment  for  want  of 
a  rejoinder,  and  caused  a  writ  of  inquiry  to  be  issuied, 
reciting  aU  tbe  pleadings  down  to  tbe  end  of  the  replication, 
in  which  tbe  breaches  were  assigned »  and  staling  tbe 
default  of  the  defendant  in  not  answering  the  matters 
alleged  in  tbe  replication,  although  a  day  was  given  for  tbe 
purpose,  and  the  interlocutory  judgment  upon  such  ddault, 
and  conclading  in  the  usual  form. 

Tbe  defendant  contended  that  the  proceedings  as  shewn 
by  the  writ  were  irregular,  and  that  none  of  the  pleadings 
subsequent  to  the  declaration  should  have  been  stated ;  and 
that  when  the  plaintiff  signed  judgment  for  want  of  a 
rejoinder^  both  plea  and  replication  were  to  be  struck  out, 
and  tbe  judgment  was  to  be  treated  as  a  judgment  for  want 
eit  a  plea,  and  not  for  want  of  a  rejoinder,  and  that  plain- 
tvff  was  bound  to  enter  a  suggestion  of  breaches  after  bis 
judgmem  by  default,  tbe  previous  assignment  of  breaches 
in  the  replication  being  a  mere  nulKty ;  and  he  relied  upon 
the  case  of  Petrie  v.  Fitzroy(a).  We  are,  however,  of 
opinion  that  there  is  no  weight  in  tbe  olgection,  and  A«t 
wherever  the  nature  of  the  case  requires  tliat  the  previous 

(«)  5  T.  R.  152. 
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pleadings  down  to  the  default  should  appear  upon  the  1844. 
record,  they  ought  to  be  entered ;  and  that  it  is  only  as  a 
rule  of  convenience  and  to  save  expense,  that  in  ordinary 
caseS;  y^here  the  pleadings  subsequent  to  the  declaration 
have  become  useless,  they  are  not  entered  on  the  roH. 
This  is  the  distinction  taken  in  the  case  of  Peirie  v. 
Fkzroy{a),  relied  upon  by  the  defendant,  but  which  is 
really  an  authority  in  favour  of  the  plaintiiT. 

The  statute  8  8(9  Will.  S,  c.  1 1,  s.  8,  obliged  the  plain- 
tiff either  to  assign  or  suggest  breaches.  He  might  have 
done  so  in  his  declaration,  but  did  not,  and  was  conse- 
quently bound  to  assign  breaches  in  his  replication,  if  the 
defendant  pleaded,  and  to  suggest  them  if  the  defendant 
suffered  judgment  without  pleading.  Tiie  defendant 
pleaded  performance,  and  the  plaintiff  in  his  replication 
assigned  breaches  as  he  was  bound  to  do,  to  which  breaches 
the  defendant  admits  he  has  no  answer,  but  suffers  judg- 
ment. The  plaintiff  wouM  «ot  be  at  liberty  to  waive 
the  breaches  so  assigned,  to  which  the  defendant  might 
have  an  answer,  and  ikerefore  it  is  esseatial,  from  the  very 
nature  of  the  case,  that  the  previous  pleadings  down  to  the 
default  should  appear  upon  the  record.  Upon  this  point 
the  case  of  Walker  v.  Priestley  {b),  though  it  has  been 
overruled  in  other  respects,  is  an  authority.  It  was  there 
considered  by  the  Court,  that  in  debt  on  bond  for  the  per- 
formance of  covenants,  where  the  defendant  pleaded  per- 
formance, and  the  plaintiff  assigned  breaches,  to  which  the 
defendant  did  not  rejoin,  the  plaintiff  could  not  waive  the 
breaches  which  were  entered  on  the  rolls,  but  might  take 
judgment  for  want  of  a  rejoinder.  The  course  pursued  by 
the  plaintiff  appears  to  us  not  only  to  be  the  convenient 
but  the  proper  course,  and  fully  authorised  by  the  cases  of 
Petrie  v.  Fiizroy  {a),  and  Walker  v.  Priestley  (ft). 

It  was  also  objected,  that,  according  to  the  true  intent 
and  meaning  of  the  Lord  Chancellor's  order,  which  is  set 
forth  in  the  first  breach  assigned  in  the  replication,  the  said 
(a)  5  T.  R.  158.  (6)  1  Com.  Rep.  376. 
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Clark  was  not  bound  to  pay  into  the  Bank  of  Englandi 
upon  the  receipt  thereofi  "  moneys  over  and  above  100/.  on 
each  of  such  bankrupt's  estates/'  amounting  in  the  ^hole 
to  a  large  sum  of  money,  which  said  sums  bad  been  paid 
to,  and  were  at  one  time  in  the  hands  of  the  said  Clarke 
on  account  of  the  several  estates  of  which  the  said  Clark 
was  official  assignee.  To  this  objection  the  Courts  at  the 
time  of  the  argument,  was  disposed  to  attribute  little 
weight,  and,  upon  further  consideration,  we  continue  to 
think  it  to  be  unfounded.  Upon  the  proper  construction 
of  the  said  order  of  the  Lord  Chancellor,  we  are  of  opinion 
that  Clark  was  bound  to  pay  over,  as  required,  sums 
received  "  over  and  above  the  sum  of  100/.,  on  each  of  the 
said  estates  respectively ;"  and  that  the  breach  is  therefore 
in  that  respect  properly  assigned.  The  rule,  therefore, 
must  be  discharged. 

Rule  discharged. 


M^^h  ^*  P"'^®  '^^^  ^^^^  ^^  Marlborough. 

d^Mn  7"^*'  ^^^  ^'  THESIGER  S.  G.  moved,  on  the  part  of  the 
magistrate  Duke  of  Marlborough,  for  a  criminal  information  against 
rid  o^*^™»ive  ^'  ^'  ^^'nf^^M'  Esq.,  for  words  spoken  of  the  Duke, 
conduct,  are  The  language  in  question  was  addressed  by  Mr.  Hum" 
TS^nti^^ /''^y  to  a  large  body  of  the  electors  of  Woodstock,  at  the 
informatioD,  nomination  of  candidates  for  the  representation  of  that 
spoken  at  a      borough  in  parliament  in  April  last.     Mr,  Humfrey  wsts 

ume  when  he    Q^e  of  the  candidates.     The  Duke  at  that  time  was  a  Jus- 
is  in  the  actual 
execution  of     tice  of  the  peace  for  the  county  of  Oxford.     The  material 

office.         parts  of  the  language,  as  set  out  in  the  affidavits,  were  as 

follows : — "  There  is  a  man  named  Harris  ;  Harris  was  a 

respectable  man,  but  not  rich ;  he  held  a  cottage  under  the 

Duke  and  kept  a  horse.     One  day  he  took  his  horse  to 

Water  at  a  pit  to  which  he  certainly  had  no  legal  right  to 

go ;  and  Timothy  Slingo,  the  Duke*s  hay  ward,  passing  by, 

took  tip  the  horse  and  put  it  into  the  pound,     Harris 
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touched  the  horse  with  his  whip,  and  it  broke  from  the         1844. 
hayward's  custodji  and  naturally  enough  ran  back  to  its      ^-^^v*^^ 

own  stable.    Harris  was  summoned  for  rescuing  the  horse  The  Duke  of 
and  committing  breach  of  pound  ;  he  was  lined  ]s.  and  the      Marlbo- 

.  ,    .  ROUGH. 

costs,  which  amounted  to  the  sum  of  19^.  6d.  This  was 
more  than  he  could  pay,  and  be  went  to  gaol.  When  he 
was  in  gaol  his  creditors  came  upon  him,  his  property  was 
seized  and  sold  under  an  execution.  He  became  a  ruined 
man,  and  is  now  at  work  upon  the  roads.  Before  he  was 
fined,  two  magistrates  refused  to  find  him  guilty.  Two 
magistrates,  before  whom  he  was  first  brought,  refused  to 
convict  him,  because  they  considered  that  the  hayward  had 
somewhat  exceeded  his  duty.  He  was  then  brought  before 
the  Duke,  a  fit  judge  in  bis  own  cause,  and,  sitting  on  his 
own  dog  kennel,  with  a  glass  of  ale  in  his  hand,  the  Duke 
of  Marlborough  himself  convicted  Harris  and  sent  him  to 
gaol."  The  affidavits  contained  three  other  charges,  but 
they  in  no  way  related  to  the  Duke  as  a  magistrate.  All 
the  charges  were  denied  on  affidavit. 

Lord  Denman  C.  J. — This  is  an  application  to  the 
Court  to  exercise  its  extraordinary  jurisdiction  in  respect 
of  words  spoken  of  the  Duke  of  Marlborough.  The  words 
certainly  contain  most  grievous  imputations,  and  we  cannot 
wonder  that  the  Duke  should  take  the  earliest  opportunity 
of  coming  into  Court  and  denying  the  truth  of  them.  The 
opportunity  afforded  for  such  denial  is  one  of  the  benefits 
of  the  proceeding  by  criminal  information.  The  question 
is,  whether  the  words  are  of  such  a  nature  as  to  warrant  us, 
according  to  the  practice  of  the  Court,  in  granting  the 
remedy  applied  for.  With  respect  to  the  three  last  charges, 
it  is  quite  clear  upon  all  the  authorities  that  such  charges 
conveyed  by  words  merely  spoken  are  not  the  subject  of  a 
criminal  information,  unless  they  can  be  taken  as  a  provo- 
cation to  a  breach  of  the  peace  by  a  threat  of  personal 
violence  or  a  challenge. 
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1844.  The  wordH  on  which  we  have  4iad  some  doubt,  are  those 

"""^^^^^^  which  charge  the  Duke  with  corrupt  conduct  as  a  tnagis- 

The  Doke  of  trate.    The  denial  of  the  charge  is  certainly  most  complete. 

Marlbo-  Qut  YfQ  can  gnd  hq  iastance  where  words  spoken  have 

HOUGH.  ... 

been  held  ground  of  criminal  information,  unless  where 
they  have  been  spoken  at  a  time  when  the  magistrate  has 
been  in  actual  execution  of  his  office.  The  Court  does 
interfere  in  such  cases,  because  the  words  amount  to  an 
obstruction  of  the  course  of  justice.  In  such  cases  die 
magistrate  may  undoubtedly  treat  the  matter  as  a  contempt, 
but  in  my  opinion  it  is  more  convenient  that  he  should  call 
for  the  interposition  of  this  Court.  There  is  no  decision 
that  this  Court  will  interfere  merely  because  the  words 
.spoken  apply  to  a  magistrate  in  his  judicial  capacity.  Mr. 
Starkie,  in  his  Treatise  on  the  Law  of  Slander  and  Libel, 
published  in  18dO(a),  after  stating  that  defamatory  words 
spoken  of  magistrates  in  their  absence,  and  not  relating  to 
the  execution  of  their  office,  are  not  indictablci  adds^  *'  But 
the  case  might  fall  under  a  very  different  consideration,  if  a 
magistrate  were  to  be  charged  with  some  specific  act  of 
oppression  or  corruption  in  his  judicial  capacity.**  But 
this  passage  is  not  founded  upon  any  authorities ;  the  Soli- 
citor General  has  not  referred  to  any  authorities  which 
support  the  proposition,  nor  do  I  believe  that  any  can  be 
found.  We  could  not  grant  this  information  without  cre- 
ating a  precedent,  and  we  oug'ht  not  to  do  so  without  seeing 
that  the  law  of  the  land  M'ill  justify  us  in  it.  There  is 
another  reason  why  this  Court  should  be  unwilling  to  treat 
mere  words  as  the  subject  of  an  information.  There  is 
much  uncertainty  in  the  proof  of  mere  words,  and  the  cir- 
cumstances under  which  they  are  uttered  may  afibrd  much 
room  for  qualifying  or  explaining  them.  We  could  not 
interfere  in  such  a  case  as  the  present,  without  setting  an 
example  which  might  lead  to  much  inconvenience,  and 

(a)  2d  vol.  p.  199  (3d  ed.). 


EASTER  TERM,  VII  VICT. 

wilbout  mdiiCHig  a  leugthened  inquiry,  which  would  end  in 
nothing  saCittfactory. 


fix  pMPM 

The  Doke  of 


Patteson,  Williams  and  Wiohtman  Js«  concurred.        MAmiao- 

ROUCH. 

Rule  refused. 

Fridm/y 
April  aeth. 

Ho  Under  stat.  6 

ERBERT  V.  S AYER.  q^^  ^  ^  ^q^ 

ASSUMPSIT  agsiBst  the  aoceplor  of  a  bill  of  exchange,  i  '&  2  WiU.4, 

drawn  by  Thomas  Spence,  on  the  9th  June,  1842,  for  30i.,  ^'^^^'X'  * 

payable  three  mouths  after  date,  indorsed  by  Spmce  to  has  been  twice 

Tkama,  Rogers,  and  by  Roger,  to  the  pi«iti<i^  SZh^^ 

Plea  4  (which  led  to  an  issue  in  bet,  but  a  reference  to  certificates, 

which  is  necessary  to  make  the  material  pleas  auteibgifcle)  paid  15s,  in 

staled,  that  defendant  aooepled  the  bill  at  the  request  of  the  pound, 

"^  .  ,  .        may  maintain 

^peifce,  and  wkhoiit  ever  having  received  any  consideration  an  action  in 

Of  value  whaiever  for  his  aoceptaoce,  and  for  the  aocom*  ^^^If^^ 

UMidation  of  Speswe,  and  in  order  that  he  might  deposit  the  since  bis  last 

aaase  with  Rogers  as  a  collateral  security  as  after  mentioned,  less  bis  a  ' 


and  for  no  other  purpose  whatever:  that  after  defendant  nees interfere. 
.     ,  ,  .  .    »  '  «  .    ,  ,  SoA«Wmthe 

had  so  accepted,  to  wit,  9th  June,  1M2,  Spence  mdorsed  Exchequer 

and  delivered  the  biU  to  Rogers  and  Ssgtrs  to.  k  and  re«  Chamber,  re- 

®  ^  versmg  tbe 

cetved  the  same  as  a  ooUateral  security  Cor  the  pa3tiient  of  judnnent  in 

the  sum  of  QJkL  then  due  So  Rogers^  as  the  balance  of  a      2feu  in  Q. 

certain  other  bill  of  exchange  for  ML  then  in  his  posses*  B.,  in  an  ao- 

witcmp  attd  ^  which  be  was  the  indorsee  and  holder,  to  wh,  indor^of  a 

a  faill  drawn  by  Smnce  upon  and  accepted  by  one  FoUer^  ^[^^  ^^  ^^' . 

.  .     change  against 

at  three  months,  payable  to  Spmce*s  order,  and  which  Ml  tbe  acceptor, 

Sptmce  indorsed  to  one  Baiir,  who  indorsed  the  same  So  ^titi^^^f'"^ 

Rogers,  the  residue  of  the  last  mentioned  biU,  to  wit,  9M.  tbe  bill  was 

having  been  paid  to  Rogers  by  the  said  Spence  before  tbe  J^f^^Jl. 

dation  of  tbe 
drawer,  to  be  bv  him  deposited  with  il.  as  collateral  security  for  a  debt  due  from  tbe 
drawer  to  R.;  that  %efbre  the  bill  became  due,  tbe  drawer  paid  off  the  debt,  and  that 
IL  afterwards  indorsed  to  the  plaintifi^  in  order  that  the  puuntiA^  colluding  with  H., 
mi^t  recover  the  amount  of  the  bill  as  trustee  for  R. ;  that  the  plea  was  in  excuse,  and 
jMt  indischargs,  so  tbai  de  JnjoriS  ww  a  good  raplicaeioii. 
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indorsement  to  Rogers  of  the  bill  in  the  declaration  men- 
tionedy  and  that  the  bill  in  the  declaration  mentioned  was 
delivered  to  and  received  by  Rogers  for  such  purpose  as  in 
this  plea  mentioned^  and  no  other  purpose  or  consideration 
or  value  whatsoever.  That  after  Rogers  had  taken  and 
received  the  bill  in  the  declaration  mentionedi  and  whilst 
the  same  was  in  his  custody  and  possession,  and  before  the 
same  had  become  due  or  payable^  to  wit,  9th  July,  1848| 
SpeHce  paid  to  Rogers,  who  then  accepted  and  received  the 
same,  a  certain  sum  of  money,  to  wit,  loL,  in  part  payment 
of  the  said  balance  of  25/.,  then  remaining  due  and  payable 
to  Rogers  on  the  bill  for  50L;  and  then  there  remained 
due  in  respect  of  the  last  mentioned  bill  a  certain  small 
sum  of  money,  to  wit,  10/.  and  no  more.  That  afterwards, 
and  whilst  the  bill  in  the  declaration  mentioned  was  in  the 
custody  and  possession  of  Rogers  for  such  purpose  as 
aforesaid,  and  before  the  same  had  become  due  or  payable, 
to  wit,  1st  September,  1842,  Spence  tendered  and  offered 
to  Rogers  a  certain  sum  of  money  as  and  being  the  balance 
then  remaining  due  on  or  in  respect  of  the  bill  for  50/.  and 
also  for  or  in  respect  of  any  interest  or  damages  which 
might  have  accrued  or  could  be  claimed  by  Rogers  on  or 
in  respect  of  the  last  mentioned  bill,  to  wit,  1  U.,  which 
last  mentioned  sum  was  the  full  amount  to  which  Rogers 
was  at  the  time  of  the  said  tender  entitled  upon  or  in  re- 
spect of  the  bill  for  50/.,  to  secure  the  payment  of  which 
the  bill  in  the  declaration  mentioned  was  deposited  with 
Rogers  as  in  this  plea  aforesaid  ;  and  which  tender  and  offer 
of  Spence,  Rogers  then  wholly  refused  to  accept  or  receive, 
and  then  wrongfully  kept  and  detained  the  bill  in  the  de« 
claration  mentioned,  and  wholly  refused  to  deliver  up  the 
same  either  to  Spence  or  defendant,  or  any  other  person, 
although  he  was  then,  to  wit,  on,  &c.,  requested  by  Spence 
and  defendant  so  to  do.  That  after  the  tender  had  been 
so  made  to  and  refused  by  Rogers,  and  after  Rogers  had  so 
wrongfully  refused  to  deliver  up  the  bill,  to  wit,  &c.,  Rogers 
indorsed  the  bill  in  the  declaration  mentioned  to  plaintiffi 
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and  plaintiff  then  took  and  received  the  bill  in  the  declara-         1844. 
tion  nientionedi  with  fnll  knowledge  and  notice  of  the 
premises.     Verification. 

Plea  6.  That  defendant  accepted  the  bill  in  the  declara- 
tion mentioned  for  the  accommodation  of  Spence,  and  with- 
out ever  having  received  any  consideration  or  value  for  the 
acceptance  thereof,  and  for  the  purpose  and  in  the  manner 
and  form  as  in  the  fourth  plea  above  alleged ;  that  Spence 
deposited  the  bill  with  Rogers,  who  received  the  same  for 
the  purpose  and  in  the  manner  in  the  fourth  plea  in  that 
behalf  alleged,  and  for  no  other  purpose,  consideration  or 
value  whatever.  That  Spence  paid  to  Rogers  the  sum  of 
money  in  the  fourth  plea  in  that  behalf  mentioned,  to  w^it, 
15/.,  in  part  payment  of  the  said  balance  of  25/.,  in  manner 
and  form  as  and  at  the  time  in  the  fourth  plea  alleged. 
That  Spence  tendered  and  offered  to  Rogers  the  said  sum 
of  money  in  the  fourth  plea  in  that  behalf  mentioned,  being 
the  balance  remaining  due  to  him  upon  and  in  respect  of 
the  bill  for  oOL  in  the  fourth  plea  mentioned,  at  the  time 
therein  mentioned,  which  said  sum  Rogers  then  wholly  re- 
fused to  accept,  as  in  the  fourth  plea  mentioned,  and  then 
refused  to  deliver  up  and  wrongfully  detained  the  bill  in 
the  declaration  mentioned,  in  manner  and  form  as  in  the 
fourth  plea  in  that  behalf  alleged.  That  after  the  said 
tender  to  and  refusal  by  Rogers,  and  after  his  said  refusal 
to  deliver  up  the  bill  in  the  declaration  mentioned  in  the 
fourth  plea  alleged,  to  wit,  on,  8cc.,  Rogers  indorsed  the 
bill  in  the  declaration  mentioned  to  plaintiff,  with  intent 
and  in  order  to  cheat  and  defraud  defendant  of  the  amount 
thereof,  by  plaintiff's  suing  defendant  upon  the  same,  as  a 
mere  trustee  for  Rogers,  and  forcing  and  compelling  de« 
fendant  to  pay  the  bill  without  the  plaintiff's  having  any 
beneficial  interest  in  the  same ;  and  plaintiff  then  took,  had 
and  received  the  bill  in  the  declaration  mentioned  with  the 
same  intent  and  purpose,  and  he  and  Rogers  then  conspired 
^nd  colluded  together  to  cheat  ai)4  dpfraud  defendant  of 
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1844.  the  amount  of  the  bill  in  the  declaration  mentioned  b;  the 
means  aforesaid.    Verification. 

Replication :  de  injuria. 

Special  demurrer,  assigning  for  cause  that  the  matters 
of  defence  do  not  mereljf  amount  to  an  excuse,  but  shew 
that  defendant  never  was  liable  to  perform  his  promise,  and 
never  was  liable  to  pay  plaintiff;  and  that  therefore  the 
replication  de  injurift  is  inappropriate,  and  that  the  replica<> 
tion  is  multifarious. 

Joinder  in  demurrer. 

Plea  7»  That  before  and  on  March  Ist,  1830,  and  thence 
to  the  suing  out  of  the  commission  of  bankrupt  after  meii- 
tioned»  plaintiff  was  a  trader,  subject  to  the  statutes  then 
in  force  concerning  bankrupts,  8cc.  The  plea  then  averred 
a  petitioning  creditor's  debt,  and  proceedii^s  in  bankruptcy 
down  to  the  commission,  which  was  dated  the  iOih  March, 
1830,  and  on  the  plaintiff's  certificate,  which  was  dated 
the  14th  May,  1830.  That  afterwards,  and  after  the  passii^ 
of  a  certain  act,  &c  (Bankruptcy  Court  Act,  1  &  9  WUL  4^ 
c.  56),  and  before  the  accruing  of  the  causes  of  action^  and 
thence  until  the  issuing  of  the  fiat  after  mentioned,  plaintiff 
was  a  trader,  8u:.  The  plea  then  averred  a  second  bank* 
ruptcy  of  the  plaintiff,  and  proceedings  thereon  down  to 
the  fiat,  which  was  dated  the  20th  August,  1839;  an  ap- 
pointment of  the  official  assignee,  one  Cannan,  dated  £lst 
August,  IQSQf  appointment  of  the  creditors'  assignee,  one 
Pare,  dated  30th  August,  18399  and  acceptance  by  the 
latter;  also  a  certificate,  dated  the  21st  November,  1839; 
that  the  estate  of  plaintiff,  under  the  said  fiat,  did  not  pro- 
duce, nor  has  yet  prodticed,  suflkient  to  pay  every  creditor 
under  the  fiat  15s.  in  the  pound  on  the  amount  of  their 
respective  debts  proved  under  the  fiat ;  and  none  of  the 
said  creditors  has  as  yet  received  I5i*  in  the  pound  on  the 
amount  of  their  said  debts.  That  the  bill  of  exchange  in 
the  declaration  mentioned  was  indorsed  to  plaintifi^  and  the 
cause  and  causes  of  action  thereon  accrued  to  him  after 
the  said  signing  and  allowing  of  the  said  last  mentioned 
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certificate,  whereby  and  b>  force  of  the  statute  in  such 
caae,  !lc^  the  cau$e  of  action  in  the  declaration  mentioned, 
and  the  sum  of  money  therein  claimed  and  demanded,  are 
vested  in  the  said  Pare  and  Cannon,  as  such  assignees 
under  the  said  fiat,  according  to  the  form  of  the  statute  in 
that  case,  8ic.    Verification. 

Special  demurreri  assigning  for  cause  that,  although  the 
bill  of  exchange  distinctly  appears  to  be  after-acquired  pro- 
perty, that  is  to  say,  indorsed  to  plaintiff,  and  the  cause 
and  causes  of  action  therein  accrued  to  him  after  the  alleged 
signing  and  allowance  of  the  last  mentioned  certificate,  yet 
it  does  not  appear  that  Pare  and  Cannon,  or  either  of  them, 
hath  ever  interfered  with  plaintiiF  in,  about  or  in  respect  of 
the  cause  or  causes  of  action  thereon,  nor  that  they  have 
brought  any  action  upon  the  bill,  or  taken  any  legal  or 
other  proceedings  for  the  recovery  of  the  amount  thereof, 
or  any  part  thereof;  but  it  is  consistent  with  the  allegation 
in  the  plea,  that  plaintiiF  may  sue  for  the  same  either  in 
his  own  right  for  his  own  benefit,  or  as  trustee  for  the 
assignees  under  the  fiat 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  Easter  Term  last  (May  2), 
by  G.  AtkimoH  for  the  plaintiff,  and  by  Willed  for  the 
defendant  (a). 

Cur.  adv.  vult. 
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1844. 


Herbert 

V. 

Sayer. 


Lord  Denman  C.  J.,  in  the  following  vacation  (May  17)» 
delivered  the  judgment  of  the  Court  as  follows: — The 
replication  to  the  sixth  plea  in  this  case  being  de  injurisi, 
the  question  is  raised  whether  that  plea  discloses  matter  in 
excuse  or  in  discharge. 

In  the  case  of  Salter  v.  Purchell{b),  the  same  question 
was  raised,  but  under  circumstances  so  unlike  the  present, 
that  the  case  affords  no  guide  to  us. 


(fl)  Before  Lord  Denman  C.  J., 
Paiteson  and  Wiliianu  Js. 


(b)  5  Q.  B.  209,  in  Exch.  Ch. 
reversing  Purchell  v.  Salter,  1  Q. 
B.  197;  S,C.  1  G.JtD.689. 
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The  case  of  Humphreys  v.  0*Comiell(a)  is  more  like  the 
present,  where  the  plea  was  held  to  be  in  excuse.  But 
the  case  of  Mitchell  v.  Cragg  (b)  still  more  resembles  the 
present,  and  there  also  the  plea  was  considered  to  be  in 
excuse.  Parke  B.  there  says,  ''  The  breach  is  that  the 
defendant  did  not  pay  the  plaintiff:  the  plea  in  truth  says, 
I  admit  1  never  did  pay  the  plaintiff^  because  he  was  the 
holder  of  the  bill  under  such  circumstances  that  be  was 
not  entitled  to  be  paid;  it  is  like  the  case  of  Isaac  v. 
Farrer(c).'' 

In  the  present  case  the  plea  shews  nothing  illegal  in  the 
bill  originally ;  it  shews  that  the  defendant  accepted  it  for 
the  accommodation  of  the  drawer  Spence,  to  enable  him  to 
deposit  it  with  one  Rogers,  as  a  collateral  security  for  a 
debt  due  to  Rogers  from  Spence;  that  Rogers  took  it  on 
those  terms ;  that  Spence,  before  the  bill  became  due,  paid 
Rogers  part  of  that  debt  and  tendered  the  residue ;  that 
Rogers  refused  to  receive  the  money  tendered,  kept  the 
bill,  and  indorsed  it  to  the  plaintiff  as  a  mere  trustee, 
Rogers  and  the  plaintiff  conspiring  and  colluding  to  cheat 
the  defendant.  These  averments  are  said  to  shew  illegality 
in  regard  to  the  bill,  but  in  truth  they  amount  to  little  more 
than  a  statement  that  the  plaintiff  took  the  bill  with  know- 
ledge of  the  circumstances,  and  without  giving  any  coib 
sideration  for  it. 

The  matter  therefore  stands  thus ;  that  the  bill  was  origi* 
nally  given  to  Rogers,  but  not  to  be  enforced  under  certain 
circumstances;  that  these  circumstances  occurred  before 
the  bill  became  due,  and  that  Rogers,  knowing  he  could 
not  enforce  the  bill,  indorsed  it  to  the  plaintiff,  that  he 
might  attempt  to  do  so,  for  his,Rogers\  benefit  If  Rogers 
had  been  the  plaintiff,  the  direct  transaction  with  him  might 
perhaps  have  been  matter  of  discharge ;  but  as  the  plaintiff 
is  a  stranger  to  the  defendant,  and  prim&  facie  there  is  a 
promise  in  law  by  the  defendant  to  pay  the  plaintiff,  arising 

(a)  7  M.  &  W.  370.        (6)  10  M.  &  W.  367.        (f)  8  M.  &  \Yt  6T3. 
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out  of  the  indorsement  of  the  bill»  the  plea  which  discloses  1844. 
transactions  with  the  former  holder,  Rogers,  and  the  cir- 
cumstances under  which  the  plaintiiF  took  the  bill  from 
him,  amounts  only  to  an  excuse  for  not  performing  to  the 
plaintiff  that  primft  facie  promise,  and  the  replication  de 
injurift  is  good. 

The  seventh  plea  in  this  case  states,  that  the  plaintiff 
has  been  bankrupt  twice,  and  obtained  his  certificate  each 
time,  but  that  his  estate  under  the  second  bankruptcy  has 
not  paid  15$.  in  the  pound,  and  that  the  bill  was  indorsed 
to  him  after  his  second  certificate.  To  this  there  is  a 
special  demurrer,  assigning  for  cause  that  it  does  not  appear 
that  the  plaintiff's  assignee  had  interfered,  and  that  it  is 
consistent  with  the  plea  that  the  plaintiff  may  be  suing 
either  in  his  own  right  or  for  the  benefit  of  the  assignee. 
It  is  contended  for  the  plaintiff  that  he  has  a  right  to  sue, 
unless  his  assignee  interferes,  and  that  the  allegation  of 
such  interference  should  be  made  by  the  defendant  in  order 
to  defeat  the  action.  T^  defendant,  on  the  other  hand, 
contends  that  the  law  passes  the  interest  in  the  bill  to  the 
assignee,  who  can  sue  on  it  in  his  own  name,  and  that  the 
plaintiff  is  bound  to  shew  that  the  assignee  has  relinquished 
his  right  to  do  so. 

The  case  of  Young  v.  Rishfoorth(a)  is  a  direct  authority 
in  favour  of  this  plea.  The  effect  of  that  decision  is  said 
by  Parke  B.  in  Fyson  v.  Chambers  (b)  to  be,  that  the  plea 
is  prim&  facie  an  answer  to  the  action,  and  that  the  facts  of 
plaintiff  being  a  mere  trustee,  or  having  the  assent  of  his 
assignee,  ought  to  be  replied ;  and  the  case  of  Fyson  v. 
Chambers  (6),  which  recites  that  a  mere  wrongdoer  cannot 
in  trover  set  up  the  title  of  the  assignees,  was  distinguished 
by  the  Court.  Whether  it  be  in  truth  distinguishable,  or 
be  contrary  to  Young  v.  Rishaorth(a),  we  will  not  now 
elaborately  discuss ;  it  is  sufficient  to  say  that  we  are  satis* 
fied  with  the  decision  in  Young  v.  Rishworfh(fl),  and  that 

(a)  8  A.  &  E.  470;  5.  C.  3  N.  &  P.  585.  (6)  9  M.  &  VV.  460. 

VOL.  I. — D.  M.  3  B 
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1844.        it  18  80  directly  in  point  that  we  think  the  defendant  entitled 
to  our  judgment  upou  this  plea. 

The  result  is,  that  the  judgment  will  be  for  the  plaintiff 
on  the  replication  to  the  sixth  plea,  and  for  the  defendant 
on  the  seventh  plea. 

Judgment  for  plaintiff  on  replication  to  tisth  plea. 
For  defendant  on  seventh  plea« 

Error  having  been  brought  by  the  plaintiff  on  this  judg« 
ment,  the  case  was  argued  (a)  in  Michaelmaa  VacatioD 
last,  by 

Erie  for  the  plaintiff,  and 

Byks  Serjt.  for  the  defendant 

Ctir.  a(fo«  twft* 

TiNDAL  C.  J,  now  delivered  the  judgment  of  the  C^irt 
as  follows  z-^The  question  in  this  case  arises  upon  a  de- 
murrer to  the  defendant's  last  plea,  on  which  the  Court  of 
Queen's  Bench  gave  judgment  in  favour  of  the  defendant  j 
and  on  that  judgment  a  writ  of  error  had  been  brought 

The  action  was  at  the  suit  of  the  indorsee  of  a  bill  of 
exchange  against  the  acceptor;  and  the  plea  was»  in  aub* 
stance,  that  before  the  indorsement  the  plaintiff  bad  twice 
become  a  bankrupt ;  that  a  commission  issued  againat  him, 
under  which  he  had  obtained  his  certificate,  and  aftwwards 
a  fiat,  under  which  also  he  had  obtained  his  certificate,  but 
that  his  estate  under  the  fiat  had  not  been  sufficient  to  pay 
each  creditor  15s.  in  the  pound;  that  the  bill  of  exchange 
was  indorsed  to  the  plaintiff  after  the  allowance  of  the  last 
certificate,  whereby  the  cause  of  action  on  the  bill  was 
vested  in  the  assignees  under  the  fiat 

To  this  plea  there  was  a  demurrer,  assigning  special 

(«)  Before  2'indal  C.  J.,  CoUman,  Erskine  and  Mauk  Js.,  and  Alder- 
son,  Gwney  and  "Rolf^  Bs. 
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eftius0,  meldilifig  th«  main  ofcjeetion,  which  however  woqU        1644. 
arwe  ob  general  demurrer;  and  that  objection  %§,  that  the 
plea  m  bad  because  it  does  not  etate  that  the  atsigiiees 
under  the  fiat,  or  either  of  them,  had  interfered,  or  required 
the  de£Mulaot  to  pay  them  the  amount  of  the  bill. 

The  point  to  be  eonaidered  and  decided  is  of  great  im- 
portanoe;  it  relates  to  the  right  of  a  bankrupt  twice  certi- 
ficated, and  who  has  not  paid  Ids.  in  the  pound,  to  after- 
aeqnired  property,  snch  as  the  bill  for  which  he  sues.  And 
the  question  it,  whether  he  has  a  good  right  to  such  pro- 
party  against  the  parties  to  the  bill  and  all  the  worid, 
eseept  die  assignees,  or  no  right  whatever,  so  that  he  conht 
not  sne  at  all  open  the  bill. 

We  are  of  opinion  that  he  has  a  good  right,  except  as 
agai^  the  assignees ;  and  as  the  plea  does  not  state  that 
they  hare  interfered,  it  does  not  contain  a  complete  defence. 
And  to  this  conclusion  we  have  come,  as  well  upon  the 
anthorities  as  upon  the  reason  and  convenience  of  the  prin- 
oiple  which  they  establish. 

In  the  first  place,  a  bankrupt  in  this  condition  is,  we 
think,  in  the  same  situation  with  respect  to  property  ac- 
quired after  a  second  certificate,  as  an  uncertificated  bank- 
rupt was  with  respect  to  property  acquired  after  the  assign* 
men!  before  the  recent  statutes. 

By  Stat.  6  Geo.  4,  c.  16,  s,  127,  which  provides  for  the 
after-acquired  property  of  a  bankrupt  twice  certificated,  it 
is  enacted,  that  the  future  estate  and  effects  of  the  bankrupt 
(except  tools,  8ic.)  shall  vest  in  the  assignees  under  the 
oonmission,  '^  who  shall  be  entitled  to  seize  the  same  in 
Uke  manner  as  they  might  have  seized  property  of  which 
such  bankrupt  was  possessed  at  the  issuing  the  commis- 
sion/' Such  effects,  by  the  former  statute  5  Geo.  2,  c.  SO, 
s.  0>  were  only  liable  to  the  execution  of  a  creditor.  The 
effect  of  this  section  is  to  put  such  future  property  on  the 
same  footing  as  future  property  under  the  assignment. 
The  operation  of  the  assignment  is  by  stat.  6  Geo.  4,  c.  IG, 
s,  63,  which  provides  that  the  commissioners  are  to  assign 

Sb2 
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1844.  to  the  assignees  all  present  and  future  personal  estate  of 
such  bankrupt,  and  all  property  which  he  may  purchase, 
or  which  may  revert,  descend,  be  devised  or  bequeathed,  or 
come  to  him,  before  he  shall  have  obtained  his  certificate,  and 
all  debts  due  or  to  be  due  to  him»  as  fully  as  if  the  assurance, 
whereby  they  are  secured,  had  been  made  to  such  assignees ; 
and  after  such  assignment,  neither  the  bankrupt  nor  any 
person  claiming  through  or  under  him,  shall  have  power  to 
recover  the  same;  but  the  assignees  shall  have  like  remedy 
to  recover  the  same  that  the  bankrupt  might  have  had  if  he 
had  not  been  adjudged  bankrupt.  By  stat.  1  &  2  Will.  4, 
c.  56,  s*  25,  the  estate  becomes  vested  to  the  same  extent 
in  the  assignees  by  virtue  of  ^heir  appointment,  without 
any  deed  of  assignment 

By  the  operation  of  these  statutes,  the  future  property 
of  the  bankrupt,  after  a  second  certificate,  becomes  vested 
in  the  assignees  by  the  mere  appointment,  in  the  same  way 
as  future  property,  acquired  after  the  assignment  and  before 
a  certificate.  But  under  the  prior  statutes,  and  by  virtue 
of  the  construction  put  upon  them  by  the  Courts,  the 
assignment  in  like  manner  vested  property  acquired  before 
the  certificate  in  the  assignees. 

Under  stat.  34  &  35  Hen.  8,  c.  4,  s.  1,  the  Lord  Chan- 
cellor, &c.  might  order  the  bankrupt's  goods  and  debts  to 
be  assigned  to  creditors.  This  was  followed  by  stat.  13 
Eliz.  c.  7,  s.  2,  which  directs  an  assignment  by  deed,  and 
section  11  of  which  directs  that  lands  and  goods,  acquired 
before  the  creditors  are  paid,  shall  be  bargained,  sold,  de- 
livered and  used  for  the  payment  of  creditors,  in  the  same 
way  as  other  lands  and  goods  which  he  bad  when  he  was 
declared  to  be  bankrupt.  Then  followed  stat.  1  Jac*  I, 
c.  15,  s.  13,  which,  reciting  the  insufficiency  of  the  powers 
given  to  the  commissioners  touching  debts  due  to  bank-* 
rupts,  enacts  that  they  shall  have  power  to  grant  debts,  due 
or  to  be  due,  to  the  use  of  the  creditors,  and  that  the  same 
grant  or  assignment  shall  so  vest  the  property  of  the  debt 
or  debts  in  the  persons  to  whom  they  are  assigned,  as  fully 
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to  all  intents  and  purposes  as  if  the  contract,  whereof  such  1844. 
debts  shall  arise  or  grow,  were  made  with  the  said  person 
or  persons;  and  the  bankrupt  shall  afterwards  have  no 
power  to  recover  the  same ;  using  the  same  language  which 
is  found  almost  verbatim  in  stat.  6  Geo.  4,  c.  16,  s.  63. 
Statute  5  Ann.  c.  £2,  s.  4,  directs  the  commissioners  to 
assign  to  the  assignees  the  bankrupt's  estate  and  eifects ; 
and  the  clause  is  copied  by  stat,  5  Geo.  %  c.  SO,  s.  26. 

The  construction  put  upon  these  statutes  has  been,  that 
all  future  property,  as  well  as  present,  passed  by  the  origi- 
nal assignment  by  the  commissioners  to  the  assignees. 
This  was  decided  in  the  case  of  Kitchen  v.  JBartsch(a),  in 
which  all  the  authorities  were  reviewed. 

The  new  Bankrupt  Statute,  6  Geo.  4,  c.  16,  s.  63,  ap- 
pears to  us  only  to  enact  in  express  terms,  that  which  was 
law  by  the  construction  of  the  Courts  before,  viz.  that  the 
assignment  conveyed  future  property  acquired  before  the 
c^tificate ;  and,  consequently,  whatever  right  an  uncertifi- 
cated bankrupt  had  before  that  statute  in  after-acquired 
property,  an  uncertificated  bankrupt  has  still,  and  a  twice 
certificated  bankrupt,  where  the  estate  does  not  pay  155., 
is  in  the  same  position ;  and  this  was  the  opinion  of  the 
Court  of  Exchequer  in  Fyson  v.  Chambers  (b). 

The  remaining  question  then  is,  what  was  the  right  of 
an  uncertificated  bankrupt  to  after-acquired  property,  before 
the  recent  statutes. 

The  leading  case  on  this  subject  is  Fowler  v.  Down{c), 
where  it  was  laid  down  that  the  bankrupt  has  a  right  to 
such  property  against  every  body  but  the  assignees,  and 
that  it  was  not  competent  for  a  stranger  to  dispute  his  title. 
That  was  an  action  of  trover,  not  for  goods  which  had 
been  in  the  bankrupt's  possession,  but  which  were  in  the 
defendant's  hands  and  transferred  to  the  bankrupt  by  the 
owner  for  a  valuable  consideration.  The  case  therefore 
Was  not  decided  on  the  ground  that  actual  possession  gives 

(a)  7  East,  63.         (6)  9  M.  &  W.  460.         (c)  1  Bos.  &  Pul.  44. 
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1844.  a  title  as  agaiDst  a  wrongdoer,  but  on  the  principle  thai  the 
bankrupt  had  a  special  property,  a  title  of  his  own,  witlhout 
actual  possessiou.  It  is  true  that  in  giving  judgneDt,  Lord 
Chief  Justice  Eyre  supposes  that  a  new  assigniaent  to  the 
assignees,  of  after-acquired  property,  was  necessary  to  give 
them  a  title^  which  is  incorrect;  but  that  is  not  the  sole 
ground  on  which  he  rests  the  case,  nor  do  the  other  judges 
rely  upon  it.  It  is  also  to  be  reiaarked,  thai  the  case  of 
Jthl^  V.  KeU(a)  was  mistakenly  cited  by  BuUer  J*{i),  as 
being  an  authority  for  the  above-mentioned  poaition,  which 
it  is  not,  as  it  is  clear,  that,  under  stat  5  Geo.  d,  c.  30,  the 
future  effects  of  a  bankrupt  who  has  twice  obtained  his 
certificate  and  does  not  pay  15«.  in  the  pound,  do  not  pass 
to  his  assignees.  But  the  point  decided  was  expressly 
sanctioned  by  the  Court  of  King's  Bench  in  Webb  v.fb«(c); 
and  prior  to  these  cases.  Lord  Kenyon  had  decided  a  similar 
point  in  the  case  of  Laroche  v.  WakemttH{d),  where  an  on- 
certificated  bankrupt  had  assigned  to  the  plaintiff,  who 
maintained  trover;  and  in  the  case  of  Kitchen  v.  Bartsek{€) 
it  was  considered  as  established.  The  same  doctrine  was 
held  by  Gibbs  C.  J.  in  Cu9nming  v.  RotbuckiJ^  who  de- 
cided that  the  plaintiff,  an  uncertificated  bankrupt,  coold 
sue  for  the  non-acceptance  of  goods  under  a  contract  with 
him,  if  the  assignees  did  not  interfere ;  for  he  considered 
he  might  sue  as  their  trustee*  In  Ex  parte  Cartwrigki  (g). 
Lord  Eldon  treated  the  doctrine  as  fully  established ;  so 
much  so,  that  he  seems  to  have  thought  a  commission 
might  be  supported  on  his  petition,  if  the  assignees  did  not 
interfere.  And,  finally,  in  Drayton  v.  Daie{h),  all  the 
judges  of  the  King's  Bench  recognised  this  principle, 
though  some  of  them  put  the  case  also  on  the  ground  of 
estoppel, 

(o)  S  Str.  1207.  (J)  Holt's  N.  P.  C.  ir«. 

{b)  Ib  Fomkr  v.  Dotorif  1  B.  &         {g)  2  Rose's  Ca.  Ba.  2da 
P.  48.  (A)  2  B.  &  C.  293.    See  Chip- 

(c)  7  T.  R.  391.  pcndale  v.  Tomlituon,  1  Cooke's  B. 

{d)  1  Peake's  N.  P.  C.  140.  Laws,  428  (8lh  ed.), 
(c)  7T.  R.  S91. 
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Such  are  the  authorities  in  favour  of  the  right  of  an  un- 
certificated bankrupt  against  all  but  his  assignees;  and 
certainly  this  has  been  treated  as  a  well  known  principle, 
in  this  branch  of  law,  perfectly  well  established  for  a  long 
series  of  years.  On  the  other  side,  the  case  of  Yoimg  v. 
JRMwarih(a)  is  cited,  and  was  that  on  which  the  Court  of 
Queen's  Bench  relied  in  the  decision  of  the  present  case. 
There  the  Court  decided  that  section  127  of  stat.  6  Geo.  4, 
c.  16,  was  retrospective,  so  as  to  operate  on  a  bankrupt 
who  had  obtained  one  certificate  before  the  statute,  a  point 
to  which  the  principal  attention  of  the  Court  was  directed ; 
but  they  also  decided  that,  where  there  was  a  second  certi- 
ficate, the  plaintiff's  bankruptcy  was  a  bar ;  probably  on 
the  ground  that  section  127  of  stat.  6  Geo.  4,  c.  l6,  vesting 
the  right  of  action  in  the  assignees,  distinguished  this  case 
from  that  of  an  action  by  an  uncertificated  bankrupt.  But 
the  reasons  for  that  part  of  the  judgment  are  not  assigned. 
If  that  conjecture  is  right,  we  think  that  ground  is  untena- 
ble, as  we  have  before  given  our  opinion,  that  the  rights  of 
the  bankrupt  are  the  same  in  both  cases.  In  the  Court 
of  Exchequer,  on  the  argument  of  Fyson  v.  Chambers  (5), 
and  on  the  argument  of  this  case  before  us,  it  was  suggested 
that  Yoimg  v.  Rishworth  (a)  was  distinguishable,  because 
it  was  not  averred  in  the  plea  that  the  money  sought  to  be 
recovered  was  after-acquired  property ;  and  also  that  the 
plea  was  prim&  facie  an  answer,  and  that  if  the  assignees 
bad  permitted  the  bankrupt  to  act  on  their  behalf,  such  fact 
ought  to  have  been  replied ;  and  that  the  case  may  be  sup- 
posed to  have  been  decided  on  one  or  both  of  these  grounds. 
Upon  consideration,  we  think  that  it  cannot  be  supported 
upon  either;  but  that  not  only  the  weight  of  authority,  but 
reason  and  convenience,  are  in  favour  of  the  right  of  the 
bankrupt  to  sue. 

All  future  property  and  contracts  vest  in  the  assignees, 
by  the  words  of  stat.  6  Geo.  4,  c.  16,  ss.  63,  127,  and  by 

(a)  8  A.  &  E.  4T0;  5*  C.  S  N.  &  P.  585.         (6)  9  M.  &  W.  460. 
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1844.        the  construction  put  by  the  Courts  on  the  words  of  the 
oldet*  statutes.     But  there  must  be  property  in  the  bank' 
rupt  or  contracts  with  him  before  such  property  or  contracts 
can  vest  in  the  assignees.     The  effect  of  the  statutory 
enactments  may  be,  either  to  transfer  immediately  such 
property  or  contracts  from  the  bankrupt  to  the  assignees, 
vesting  the  property  in  the  bankrupt  for  such  an  instant 
only,  or  to  give  the  assignees  the  beneficial  interest,  and  to 
make  the  bankrupt  acquire  property  or  contract  for  their 
benefit  only,  in  the  nature  of  an  agent.    The  cases  accord 
with  the  latter  construction  of  the  statute,  and  it  is  most 
consistent  with  convenience ;  for  otherwise  there  would  be 
no  protection  to  persons  dealing  with  an  uncertificated  bank- 
rupt.    Not  only  would  they  acquire  no  title  by  purchases 
from  him,  but  payments  for  such  purposes,  and  for  all  other 
debts  due  to  the  uncertificated  bankrupt,  would  be  invali- 
dated.   The  legislature,  by  several  statutes,  have  protected 
all  payments  by  and  to,  and  all  dealings  and  transactions 
with  the  bankrupt,  bon&  fide  made  or  entered  into  without 
notice  of  the  bankruptcy  before  the  fiat;  but  there  is  no 
provision  by  the  statute  law  for  such  payments,  dealings  or 
transactions,  after  the  fiat ;  and  the  only  way  by  which  they 
can  be  rendered  valid,  and  great  confusion,  inconvenience 
and  hardship  prevented,  is  by  adopting  the  latter  construc- 
tion, and  holding  that  the  bankrupt  acquires  property  and 
contracts  for  the  assignees,  who  may,  whenever  they  please, 
disaffirm  his  act,  but  until  they  do  so,  his  acts  are  all  valid. 
If  then  an  uncertificated  bankrupt  contracts  on  behalf  of 
and  for  the  benefit  of  his  assignees,  it  is  perfectly  clear  that 
he  may  sue  on  such  contracts  in  his  own  name ;  and  it  is 
no  plea  that  the  property  is  vested  in,  or  the  contract  made 
for,  the  benefit  of  the  assignees,  unless  it  contains  an  aver* 
ment  that  they  have  interfered,  and  desired  the  defendant 
to  pay  to  them,  any  more  than  it  would  be  a  defence  to  an 
action  by  a  factor,  broker,  or  agent  for  another,  to  plead 
that  the  property  belonged  to,  or  the  contract  was  made  by 
the  plaintiff,  for  his  principal.    Such  a  plea,  to  be  a  good 
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answer,  must  aver  that  the  principal  has  interfered,  or  dis- 
close soipe  other  ground  of  defence. 

We  think,  therefore,  for  the  reasons  which,  on  account 
of  the  great  importance  of  the  case,  we  have  given  at  some 
length,  the  plea  is  bad  for  not  stating,  as  was  done  in  that 
in  Kitchen  v.  Barisch  (a),  that  the  assignees  had  interfered 
and  required  the  defendant  to  pay  to  them,  and  we  all 
think  that  the  judgment  must  be  reversed,  and  judgment 
given  for  the  plaintiff  on  the  demurrer  to  the  last  plea. 
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Judgment  reversed. 


(a)  7  East,  53. 


The  QuEBN  V.  Dunn  and  Bennett.  Wednadajf^ 

May  Sth. 
In  Trinity  Term  last  (June  10)  a  rule  calling  upon  the  Where  an 
town  council  of  Lichfield  to  shew  cause  why  a  certiorari  mentof money 
should  not  issue  to  remove  two  orders,  directing  certain  out  of  a  bo- 
payments  to  be  made  out  of  the  funds  of  that  borough,  was  brought  up ' 

made  absolute  (6).  ^y?^^l^^^,*. 

under  7  WuL 
In  Michaelmas  Term  last  (Nov.  18)  a  rule,  calling  upon  4  &  l  Vid. 

'*  the  prosecutors"  to  shew  cause  why  the  orders  above  ^nd^quashed 

mentioned  should  not  be  quashed, ''  with  costs  to  be  paid  with  cosu,  the 

by  the  prosecutors  to  the  defendants  or  their  attorney,"  was  decide  when 

made  absolute,  no  cause  being  shewn.  the  quashing 

In  Hilary  Term  last  a  rule  was  obtained,  calling  upon  ^vho  is  to  be 

Charles  Simpson,  and  thirteen  others,  to  shew  cause  why  chai^ged  with 
^      '  ^  '    ,  /  thecosUas 

writs  of  attachment  should  not  issue  against  them  for  their  «< prosecutor*' 

or  the  order, 
(6)  See  the  cade  reported  ante,  p.  491.  and  the  name 

of  such  party 
should  be  inserted  with  the  rule. 
Wheie  this  practice  had  not  been  followed,  and  a  rule  for  quashing  such  orders  was 
rtierely  drawn  up  with  costs  **  to  be  paid  by  the  prosecutors/'  without  naming  them,  the 
Conrt  refused,  on  motion  by  the  partv  who  had  obtained  the  rule  for  qnashinfl^  to  issue 
attachment  against  certain  persons  who  had  made  affidavits  in  opposition  to  the  certio- 
rari, and  placed  themselves,  according  to  the  argument  of  the  party  moving,  in  the 
position  of  "  prosecutors''  of  the  orders  quashed. 
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1844.        contempt  in  not  pajing  the  above  costs,  pnrsuant  to  dM 
last  mentioned  rule,  and  allocatur  thereon. 

The  rule  for  an  attachment  was  drawn  up  on  readiug 
the  affidavit  of  Alfred  Egginton,  as  attorney  of  the  above 
named  defendants  {Dunn  and  Bennett),  stating  that  the 
rnle  of  Michaelmas  Term  last  and  the  allocatur  had  been 
served  upon  the  fourteen  persons  who  were  called  opon  to 
shew  cause  against  the  attachment,  and  who  were  called 
''  the  prosecutors"  in  the  affidavit,  and  also  upon  reading 
affidavits  made  by  the  said  fourteen  persons  and  others 
in  Trinity  Term  last,  in  opposition  to  the  rule  nisi  for  the 
certiorari. 

In  opposition  to  this  rule,  Simpson  stated  that  he  never 
had  been  a  member  of  the  borough  council,  but  was  only 
the  town  clerk  and  solicitor  to  the  corporation  and  council. 
That  at  a  quarterly  meeting  of  the  council  on  the  8th  May 
last,  it  was  resolved  by  the  council.in  their  official  capacity, 
on  behalf  of  the  corporation,  that  the  deponent  as  such 
town  clerk  and  solicitor  should  adopt  the  necessary  pro- 
ceedings to  shew  cause  against  the  rule  nisi  for  the  certio- 
rari ;  and  that  the  common  seal  was  duly  affixed  to  a  copy 
of  the  resolution ;  in  pursuance  of  which  he  had  caused 
affidavits  to  be  prepared  and  counsel  to  be  instructed 
against  that  rule ;  and  that  counsel  did  appear  accordingly 
on  behalf  of  the  council  in  their  j:ollective  official  capacity. 
Some  of  the  remaining  thirteen  persons  against  whom  this 
rule  nisi  for  an  attachment  had  issued,  deposed  that  they 
had  never  acted  in  the  making  of  the  orders  of  council 
except  officially,  and  that  they  had  never  instructed  counsel 
against  the  rule  except  officially  and  in  the  council's  behalf, 
and  that  if  compelled  to  pay  the  costs  personally  they  were 
not  aware  of  any  means  whereby  they  might  recover  the 
amount  from  the  corporation  or  from  the  town  council, 
unless  through  the  interposition  of  this  Court,  making  an 
order  on  the  council  to  pay  out  of  the  borough  fund.  The 
other  parties  selected  as  prosecutors  made  affidavit  to  a 
similar  or  nearly  similar  effect;  one  deposed  that  he  was 
not  a  member  of  the  council  at  the  time  when  the  order 
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waa  made.    And  sereral  of  the  deponents  also  stated  that         1844. 
Mr.  Sgginton,  the  solicitor  of  Messrs.  Du$m  and  BemiM 
as  aforesaid,  well  knew  at  the  time  when  he  made  bis  affi-  vT 

davit  m  support  of  the  rule  nisi  that  none  of  them  were  in-        Daim. 
divid«Mlly  the  prosecutors,  but  that  the  council  of  the  citj, 
acting  on  behalf  of  the  body  corporate  of  the  city,  were  the 
only  prosecutors,  and  that  Mr.  Dutm  was  a  councillor  sod 
had  attended  meetings  of  the  council. 

Erie  and  W.  R.  Cole  now  shewed  cause  on  behalf  of 
Simpson  and  seven  other  defendants.  Sir  F.  Thedger  S.  6. 
for  the  other  six.  The  applicants  proceeding  under  7  WUL 
4  and  1  Vict.  c.  78,  s.  44,  cannot  treat  these  individuals  as 
prosecutors,  that  is,  as  the  parties  who  sought  to  enforce 
the  orders  quashed  on  certiorari,  the  only  substantial  ground 
shewn  being  that  they  joined  in  affidavits  against  the  rule. 
The  party  which  really  sought  to  enforce  the  order,  as  well 
as  contested  the  rule,  was  the  town  council  representing 
the  corporation,  and  if  the  town  council  have  improperly 
incurred  costs  they  may  be  called  on  to  pay  them  as  a  body. 
\Patte$on  J.  The  town  council  is  not  a  corporation,  and 
it  would  seem  to  follow  from  this  argument,  that  where  a 
person  interested  in  the  borough  fund,  like  the  defend- 
ants Duan  and  Bennett^  obtains  a  certiorari,  and  causes 
orders  by  which  the  fund  has  been  misapplied  to  be  quashed, 
the  borough  fund  must  pay  the  costs  incurred  through  such 
misapplication.]  At  all  events,  parties  are  joined  here  who 
were  not  even  members  of  the  council  when  the  orders 
were  made ;  and  to  select  persons  as  prosecutors  merely 
because  they  joined  in  affidavits  against  the  rule^  is  in 
reality  nothing  but  to  select  them  arbitrarily.  If  the  result 
is,  that  the  parties  obtaining  the  certiorari  have  to  pay  their 
own  costs,  that  cannot  be  remedied,  the  prosecutors  not 
having  been  properly  ascertained.  Restitution  of  the 
money  cannot  be  ordered  :  Reg.  v.  The  Mayor,  ifc.  of 
Bridgewater  (a),  Reg.  v.  Paramore  {by 

(a)  10  A.  &  £.  281 ;  S.a%?.hD.  558.        (b)  10  A.  & £.  886. 


740  CASES  m  THE  queen's  bench, 

1844.  -^*  ^*  ^^  contr4.     It  is  true  that  no  person  is  expressly 

pointed  out  as  liable  for  costs  by  7  WUL  4  and  I  Vici.  c. 
78,  8.  44.  But  they  are  left  to  the  '<  judgment"  and  **  dis- 
cretion'* of  the  Court,  and  will,  therefore,  be  awarded 
according  to  the  view  which  the  Court  takes  of  the  concern 
which  individuals  have  taken  in  procuring  the  orders  com- 
plained of,  and  resisting  the  attempt  to  invalidate  them ; 
this  will  appear  by  the  affidavits,  and  the  Court  has  often 
ordered  costs  to  be  paid  by  persons  whose  liabilities  ap- 
peared on  the  affidavits.  [Lord  Denman  C.  J.  referred  to 
jReg.  V.  Gretne  (a),  as  containing  the  established  practice.] 
In  this  case,  the  majority  of  the  council  who  made  the 
order  complained  of  are  justly  saddled  with  the  costs  to 
which  they  are  liable  personally,  if  at  all ;  for  the  council, 
not  being  a  corporation,  cannot  be  made  collectively  a  pro- 
secutor  for  this  purpose. 

Lord  Dbnman  C.  J. — It  is  to  be  regretted  that  the 
practice  of  the  Crown  Office  was  not  brought  to  the  notice 
of  the  Court  at  an  earlier  stage  of  these  proceedings.  That 
practice  appears  to  be,  that  where  no  prosecutor  appears 
in  a  sufficiently  definite  character  on  the  face  of  the  pro- 
ceedings, the  Court  should  decide  who  should  be  deemed 
the  prosecutor.  It  could  not  be  admissible,  that  the  party 
moving  to  quash  the  orders  should  select  whom  he  pleased 
to  fix  with  the  costs  of  opposition.  The  oversight  cannot 
now  be  remedied, 

Patteson  J. — There  is  considerable  difficulty  in  the 
application  of  this  act  of  parliament  to  particular  cases. 
We  ought  to  have  exercised  the  discretion  which  it  gives  us 
at  the  time  when  we  directed  the  orders  to  be  quashed,  but 
our  attention  was  not  then  called  to  the  point.  And  now 
we  are  desired  to  impose  the  payment  on  parties,  not 
selected  by  ourselves  in  our  judgment  and  discretion,  but, 
in  point  of  fact,  arbitrarily  chosen  by  the  successful  party. 

(a)  4  Q.  B.  640. 
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Williams  J. — Generally  speaking,  the  party  opposing 
a  rule  is  the  party  liable  for  costs  when  the  rule  is  success- 
fully maintained.  But  it  does  not  appear  in  the  present 
case  who  that  party  was;  a  difficulty  which  might  have  been 
got  over,  had  the  party  who  made  the  rule  absolute  directed 
our  attention  at  the  time  to  the  circumstances  on  which  our 
judgment  was  to  depend,  but  which  cannot  be  got  over  now 
by  his  merely  selecting  certain  individuals. 
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The  QoEBH 

9, 

Dunn. 


WiGHTMAN  J.  concurred. 


Rule  discharged. 


The  Queen  t;.  Kino,  Emily  A.  Bibch,  Anna  D. 

Phillips  and  Augusta  Ann  Bibch.  T^etd^, 

May  7th. 

jTHIS  was  an  indictment  at  the  Central  Criminal  Court  Smble,  that  an 
^  .  indictment 

for  conspiracy.  charging  die 

The  indictment  stated  that  William  Henry  King,  Emily  defendants 

with  conspmng 
Ann  Birch,  Anna  Dorcas  Phillips,  and  Augusta  Ann  Birch,  together  to 

on  the  Ist  day  of  November  in  the  fifth  year,  &c.,  with  jef^uJ^rtain 

force  and  arms  at,  &c.,  did  unlawfully  combine,  conspire,  subjecte  of  the 

confederate  and  agree  together,  to  cheat  and  defraud  certain  tSdeBmen''of 

liege  subjects  of  our  Lady  the  Queen,  being  tradesmen,  of  goods  and 

divers  large  quantities  of  their  goods  and  chattels.     That  sufficient,  with« 

the  said  Emily  Ann  Birch  afterwards,  to  wit,  on  the  day  ont  naming  the 

and  year  aforesaid,  at,  8cc.,  did  in  pursuance  of  the  said  alleging  overt 

acts. 
An  indictment,  after  charging  as  above,  proceeded  to  allege  that  J.,  one  of  the  defend- 
ants, in  pursnance  of  the  conspiracy,  frauaulently  obtained  on  credit  goods  firom  certain 
tradesmen  (named)  and  other  tradesmen  whose  names  are  unknown;  that  A^  in  further 
pursuance  of  the  conspiracy,  procured  these  ^oods  to  be  delivered  at  her  house;  that 
they  were  not  paid  for ;  that  the  defendants,  in  further  pursuance  of  the  conspiracy,  pre- 
tended that  certain  fictitious  debts  were  due  from  A,  to  the  other  defendants  respect- 
tively,  and  caused  actions  to  be  commenced  and  judgments  obtained,  and  writs  of  n.  fa. 
issued,  by  virtue  of  which  the  goods  so  obtained  were  taken  in  execution  to  satisfy  the 
fictitious  debts,  and  that  the  defendants  did  in  this  manner  unlawfully  cheat  and  defraud 
the  before-mentioned  tradesmen.  Held,  that  if  the  charging  part  had  been  insufficient, 
the  overt  acts  thus  stated  would  have  supported  it,  and  that  the  concluding  allegation 
was  not  a  statement  of  a  separate  offence  (obtaining  goods  by  fraudulent  pretences),  bat 
an  unnecessary  summing  up  of  the  facts  stated  as  overt  acts. 
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1844        cpntpir^cy  fraudulently  order  and  obtain  upon  eiiedit  ftom 
ThT^r^       ^  A^fcouf  A  WUkimon  and  Charle$  WiUdmon,  op- 

9.  holtterers  ia  tlie  city  of  London,  divere  goods  and  ehatteU 

Kiw,  of  fgte^t  value,  to  wit*  of  the  value  of  500L,  of  and  bdougiBg 
to  the  said  IFi//«a«  Ayteough  Wilkinson  and  Ciarlet  fFtf' 
kimm\  from  Fra»ii  BraUhoeite  aud  fViUiam  Jcnm^  mIvciv 
sflnitfaf ,  of  Weatmiuatcr,  divers  goods  and  chattels  of  great 
value,  to  wit,  of  the  value  of  dOO/,,  of  and  belonging  to  the 
said  Frank  Braithiwaite  and  William  Jones ;  from  John 
White  and  Charles  White,  wine  merctiaotSy  ot  London 
afowsaidf  divers  goods  and  chattels  of  great  value,  to  wit, 
of  the  value  of  500/.,  of  and  belonging  to  the  said  John 
White  and  Charles  White  %  #om  Charles  Town  and  Em- 
manuel Emmanel,  silversmiths,  of  Westminster  aforesaid, 
divers  goods  and  ehattels  of  great  value,  to  wit,  of  Che  value 
of  500/.,  of  and  belonging  to  the  said  Charles  Tovm  and 
Emmanuel  Emmanuel;  and  from  divers  other  tradesmen^ 
the  liege  subjects  of  our  Lady  the  Queen,  whose  names 
are  to  the  jurors  unknown,  divers  other  goods  and  chattels 
of  great  value,  to  wit,  of  the  value  of  2000/.,  of  and 
belonging  to  the  said  last  mentioned  subjects  of  our  said 
Lady  the  Queen  respectively.  That  the  said  Emily  Ann 
Birch  then  and  there  did,  in  further  pursuance  of  the 
said  conspiracy,  and  in  order  that  the  said  goods  and 
chattels  might  be  taken  in  execution,  and  sold  as  hereinafter 
mentioned,  order  and  direct  that  the  said  goods  and  chattels, 
so  fraudulently  obtained  on  credit  as  aforesaid,  should  be 
delivered  by  the  said  several  tradesmen  respectively  at  the 
house  of  the  said  Emily  Ann  Birch  in  Bedford  Place, 
Russell  Square,  in  the  county  of  Middlesex  aforesaid,  and 
that  the  said  goods  and  chattels  were  so  delivered  at  the 
said  house,  in  accordance  with  the  said  order  and  direction. 
And  that  no  payment,  remuneration  or  satisfaction  for  the 
said  goods  and  chattels  was  at  the  time  of  such  delivery  or 
at  any  other  time  made  by  or  on  behalf  of  the  said  Emify 
Ann  Birch,  William  Henry  King^  Anna  Dorcas  PhUUpSf 
and  Augusta  Ann  Birch,  or  by  or  on  behalf  of  any  or 
either  of  them,  to  the  said  several  tradesmen  hereinbefore 
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mentioned,  or  to  the  said  several  tradesmen  hereinbefore        1644. 
mentioned   whose  names  as  aforesaid  are  to  the  iurors    J^""^^ 
unknown,  or  to  any  or  either  of  them,  or  to  any  other  per*-  v, 

sons  or  person  authorised  by  them  or  any  or  either  of  tbem  ^^^ 
to  receive  the  same.  That  in  further  pursuance  of  the  said 
conapiracyj  and  in  order  that  the  said  goods  and  chattels 
mi^ht  be  taken  in  execution  and  sold  as  hereinafter  meiv* 
tionedi  the  said  Emily  jinn  Birch  did  then  and  there,  and 
within  the  jurisdiction  aforesaid,  allow  and  procure  the  said 
goods  and  chattels  so  delivered  as  aforesaid  to  continue  and 
be  in  ber  said  house  until  they  were  taken  in  execution  as 
hereinafter  mentioned.  That  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at,  &c.,  the  said  Emihf  Afm  Birch,  WiU 
Uam  H9nry  King,  and  Anna  Dona$  Philips,  in  further  pui^ 
suance  of  the  said  oonspiracy«  did  falsely  and  fraudulently 
pretend  that  certain  debts  were  due  and  owing  from  tbe«aid 
JBm'^  Ann  Birch  to  the  said  William  Henry  King  and 
jifma  Dor€a$  PhilUp$  respectively,  to  wit,  a  fictitious  debt  of 
814A/9 1 U.  6d.f  pretended  to  bedue  and  owing  from  the  said 
Emily  Ann  Birch  to  the  said  William  H^iry  King,  and  a 
fictitious  debt  of  514/.  I65.,  pretended  to  be  due  and  owing 
from  the  said  Emily  Ann  Birch  to  the  said  Anna  Dorcas 
Phillips;  and  that  then  aud  there  the  said  William  Henry 
King  and  Mnna  Dorcas  PhilUps  did,  in  further  pursuance 
of  the  said  conspiracy,  and  in  order  to  obtain  payment  of 
such  false  and  fictitious  debts,  commence  and  cause  to  be 
commenced  respectively,  by  collusion  with  the  said  Emily 
Afm  Birch,  separate  actions  at  law  against  the  said  Emily 
Ann  Birch  in  her  Majesty's  Court  of  Queen's  Bench  at 
Westminster,  and  in  her  Majesty's  Court  of  Common 
Pleas  at  Westminster.  And  that  afterwards,  to  wit,  on 
the  28th  day  of  February,  1842,  in  further  pursuance  of 
the  said  conspiracy,  to  wit,  8cc.,  judgments  were  collusively 
signed,  and  caused  to  be  signed,  by  the  said  William 
Henry  King  and  Anna  Dorcas  Phillips  respectively,  in 
each  of  the  said  actions,  for  want  of  a  plea.  That  after« 
wards,  to  wit^  on  the  1st  March  in  the  year  last  aforesaid, 
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1844.  in  further  pursuance  of  the  said  conspiracy,  to  wit,  at,  8lc., 
certain  writs  of  fi.  fa.  were  collusively  sued  out  and  caused 
to  be  sued  out  by  the  said  William  Henry  King  and  Anna 
Dorcas  Phillips  upon  the  respective  judgments  so  obtained 
by  collusion  as  aforesaid,  by  virtue  of  which  writs  the  said 
goods  and  chattels,  so  fraudulently  obtained  as  aforesaid 
from  the  said  several  tradesmen  before  mentioned,  and  the 
said  several  tradesmen  whose  names  as  aforesaid  are  to  the 
jurors  unknown,  were  at,  &c.,  on  the  day  and  year  last 
aforesaid,  and  before  the  expiration  of  the  said  respective 
times  of  credit,  taken  in  execution  and  sold  in  due  course  of 
law,  in  order  to  satisfy  the  fictitious  debts  falsely  and  frau- 
dulently alleged  to  be  due  and  owing  from  the  said  Em^ 
Ann  Birch  to  the  said  William  Henry  King  and  jlnna 
Dorcas  Phillips  respectively.  And  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  find  that  the  said  William  Henry 
King,  Emily  Ann  Birch,  and  Anna  Dorcas  PhilHps,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  aforesaid,  in  manner  and  by  the  means  afore- 
said, unlawfully  did  cheat  and  defraud  the  said  William 
Jyscough  Wilkinson  and  Charles  Wilhinson,  the  said  Frank 
Braithwaite  and  William  Jones,  the  said  John  White  and 
Charles  White,  the  said  Charles  Town  and  Emmanuel 
Emmanuel,  and  the  said  other  tradesmen,  liege  subjects  of 
our  Lady  the  Queen,  who  supplied  the  said  goods  and 
chattels  as  aforesaid,  but  whose  names  are  to  the  jurors 
unknown  respectively,  of  the  said  goods  and  chattels,  to 
the  great  damage  of  the  said  several  persons  so  supplying 
the  said  goods  as  aforesaid,  to  the  evil  example  of  all  others 
in  like  case  offending,  &c.  There  were  other  counts,  which 
are  not  here  reported. 

The  indictment  was  removed  by  certiorari  into  this 
Court,  and  tried  before  Williams  J.  at  the  Middlesex 
Sittings  after  Hilary  Term,  1844.  The  defendants  King 
and  Emily  Ann  Birch  were  convicted  on  the  above  coun^ 
and  judgment  pronounced. 
In  this  term  (April  18),  Godson  obtained  a  rule  on  (be 
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part  of  JS.  A.  Birch,  and  Pashley  on  the  part  of  King,  to  1844. 
shew  cause    why    the  judgment    pronounced    upon   the 

defendants  should  not  be  amended  by  arresting  the  judg-  ^"^  v. 

ment^  on  the  ground  that  the  count  was  bad.  King. 

Humfrey  and.ilf.  Chambers  now  shewed  cause.  The 
statement  of  the  overt  acts  was  not  necessary ;  the  indict- 
ment was  sufficient  without  them,  inasmuch  as  the  conspi- 
racy stated  in  it  waiB  a  conspiracy  to  do  illegal  acts,  and  it 
is  not  necessary  to  set  out  the  means;  Rex  v.  Gill{a), 
Rexv.  Seward  (b),  Reg.  y.  Biers  {c\  Reg.  v.  Kenrick(d). 
Nor  is  the  statement  of  the  persons  to  be  defrauded  as 
tradesmen^  without  naming  them,  too  large;  Rex  v.  £>e 
Btrenger  (e),  Peck  v.  Reg.  (/).  But  if  this  was  otherwise, 
the  statement  of  the  overt  acts  is  here  sufficient  to  cure  the 
defect.  Rex  v.  Spragg  (g),  where  Lord  Mansfield  refers  to  the 
overt  act  laid,  viz.  an  indictment  preferred  against  the  pro* 
secutor,  to  shew  that  the  charge  was  of  a  '^complete 
formed  conspiracy,  actually  carried  into  execution."  Reg. 
V.  Parker  and  others  (A)  is  distinguishable,  for  the  judgment 
there  was  arrested  on  the  ground  that  there  was  no  state- 
ment to  whom  the  goods  and  chattels  which  the  defendants 
conspired  to  obtain  belonged. 

Kelly  and  Pashley  for  King,  and  Oodsan  and  Hood  for 
Birch,  contri.  The  names  of  the  tradesmen  should  have 
been  given,  or  it  should  have  appeared  that  their  names 
were  unknown ;  Hawkins,  P.  C.  b.  2,  c.  25, 1  Starkies' Cxm. 
PI.  70;  Reg.  v.  Biss(%).  The  statement  of  the  overt 
acts  is  altogether  incomplete.     It  does  not  appear  that  the 

(a)  2  B.  &  Aid,  204.  (/)  9  Ad.  &  EM.  686 ;  &  C.  1 

(6)  1  Ad.  &  EU.  706;  S.  C.  3      P.  &D.  508. 

N.  &  M.  557.  (g)  2  Burr.  998. 

(0  1  Ad.  &  El.  3«7.  W  3  Q.  B.  299;  5.  C.  2  G.  & 

(<0  5  Q.  B.  49;  5.  C.  1  D.  &      D.  709. 

M-208.  (0  8C.&P.773. 

(e)  3M.&S.6r. 
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1844.  tradesmen  named  in  tbe  beginning  of  that  part  of  the 
count  are  the  same  with  those  whom  the  defendants  are 
charged  with  conspiring  to  defraud ;  and  the  acts  them- 
selves, taken  severally  or  joiutly,  have  no  illegal  or  fraudu- 
lent character.  [Patteson  J.  They  are  stated  to  be  done 
in  furtherance  of  a  conspiracy.]  The  count  is  also  bad  for 
duplicity,  for  the  last  part  of  it  imports  a  charge  of  obtaining 
money  under  false  pretences. 

Lord  Denman  C.  J. — That  an  indictment  in  this  general 
form  is  good,  was  expressly  decided  in  Rex  v.  GUI  {a),  and 
the  reason  plainly  is,  that  no  person  could  with  troth  be 
specified  by  name  as  intended  to  be  cheated,  there  having 
been,  in  the  formation  of  the  conspiracy,  no  particular  indi- 
viduals in  view  as  its  subjects,  but  a  plan  having  been  laid 
to  entrap  all  who  might  be  brought  within  the  reach  of  it. 
The  first  part  of  this  count  might,  therefore,  probably  be  good 
if  it  stood  alone.  If  not,  it  is  helped  by  the  statement  of 
the  overt  acts.  That  statement  appears  to  me  sufficient.  It 
is  said  that  these  acts  in  themselves  are  or  may  be  innocent. 
That  may  be  the  case ;  but  they  are  laid  as  being  done  in 
furtherance  of  a  conspiracy,  which  conveys  a  criminal  cha* 
racter  to  the  whole,  and  is  charged  in  the  introductory  part 
of  the  count.  The  statement  that  Birch  bought  goods  on 
credit,  and  so  forth,  is  an  information  to  the  defendants  of 
the  means  which  they  are  charged  with  using  to  carry  on 
the  conspiracy.  The  count  is  not  bad  for  duplicity.  The 
statement  at  the  end  does  not  charge  a  substantive  offence, 
but  it  is  merely  a  summing  up  (apparently  unnecessary)  of 
the  results  of  the  conspiracy. 

Pattbson  J. — I  understand  the  position  of  Mr.  Siarkie 
in  the  passage  cited,  and  the  authorities  which  support  it. 
They  all  relate  to  tbe  case  of  a  conspiracy  to  defraud  one  or 
more  particular  individuals.  But  in  the  case  of  a  general 
conspiracy,  where  all  mankind  are  intended  to  be  defrauded, 

(a)  2  B,  &  Aid.  204. 
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the  rule  does  not  apply ;  Rex  v.  De  Berenger  (a).  There  1844. 
it  was  impossible  that  the  names  could  be  mentioned,  and 
that  is  equally  the  case  here.  I  have,  therefore,  no  doubt 
that  the  indictment  would  have  been  good,  if  it  had  stopped 
at  the  charging  part,  without  mentioning  any  names  at  all, 
and  (as  in  Rex  v.  CHU{b))  without  alleging  any  overt  acts. 
And  the  objection  rather  resolves  itself  into  the  indictment 
being  inconsistent ;  that  it  commences  as  a  charge  of  con- 
spiracy, and  ends  as  one  of  fraudulently  obtaining  goods 
by  false  pretences.  But  that  is  not  the  real  meaning  of  the 
indictment.  It  is  not  alleged  that  the  defendants  used  false 
pretences  to  those  from  whom  they  obtained  the  goods,  and 
so  obtained  them.  The  mode  of  the  fraud  is  this ;  the 
defendant  Birch  obtains  goods  of  certain  parties  by  pur- 
chasing them  on  credit,  in  order  that  they  might  be  taken 
and  sold  under  a  false  pretence  of  a  lawful  debt  by  the 
other  defendant,  for  which  goods  nothing  was  ever  paid. 
These  acts,  taken  together,  unquestionably  amount  to 
cheating  and  defrauding  in  pursuance  of  the  conspiracy 
formed  for  that  purpose,  and  the  overt  acts  must  be  viewed 
together  and  in  this  light,  not  as  insulated. 

Williams  J. — I  am  of  the  same  opinion.  The  case 
has  been  argued  for  the  defendants  as  if  the  overt  acts  con- 
stituted the  offence,  and  not  the  conspiracy.  I  think  the 
conspiracy  sufficiently  stated  in  the  charging  part,  but  if 
not,  sufficiently  particularized  by  the  overt  acts.  The  argu- 
ment for  the  defendants  as  to  these  appeared  to  proceed 
on  the  assumption  that  each  overt  act  must  in  itself  be  cri- 
minal ;  but  that  is  not  the  intention  with  which  they  are 
alleged.  They  are  the  acts  to  be  given  in  evidence  to  sup- 
port the  substantive  charge,  that  of  conspiracy;  and  for  this 
purpose,  taken  together,  they  are  amply  sufficient. 

Rule  discharged. 
(a>  3  M.  &  S.  67.  (»)  e  B.  &  Aid.  204. 
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1844. 

Thursday,  FrANCIS  t^.  STEWARD. 

May  9th, 
A  citation        PROHIBITION.     The  declaration  stated  that  defend- 

against  a  ^q^  caused  a  citation  to  be  issued  against  the  plaintiff  in 

parishioner,  ^  i.    • 

charging  him     prohibition,  to  wit,  on  19th  November,  1842,  out  of  the 

"  wUfuUy  and   'Arc'^^s  Court  of  Canterbury,  addressed  to  all  and  singular 
contuma-         clerks,  8lc.  in  the  diocese  of  Canterbury,  reciting  the  fol* 
structe/orat  lowing  letters  of  request  from  the  official  principal  of  the 
least  refused     Episcopal  Consistorial  Court  of  Norwich,  addressed  to  Sir 
join  or  concur  H.  «/*•  Fust,  official  principal  of  the  Arches  Court  of  Can- 
iU^^uffidenf   ^^^^^^y-  The  letters  were  as  follows  :—"  Whereas  Edward 
rate  for  pro-     Stetoard,  of  the  city  of  Norwich,  gentleman,  is  desirous  of 
defray  ^e  ex-^  instituting  a  certain  cause  or  business  of  promoting  the 
pense  of  die      office  of  the  judge  against  John  Francis,  a  parishioner  and 
repairs  (^  the    inhabitant  of  the  parish  of  St.  George  of  Colegate,  situate 
parish  church**  hq  j  being  within  the  said  city  and  diocese  of  Norwich  and 
does  not  con-  .  -  ^  .  ......  ■  .       .  • .  r 

tainasufficient  provmce  of  Canterbury,  and  of  calkng  upon  him  the  said  J. 

*^***^ffen<^        Francis  to  answer  to  certain  articles  or  positions  to  be  ob- 

cognisable  bjr  jected  to  him,  touching  and  concerning  his  souFs  health, 

cal  Court!^*  ^'  ^^^  '^'^  lawful  correction  and  reformation  of  his  errors  and 

Where  the    excesses,  particularly  in  respect  of  his  having  wilfully  and 

Ld  appeared    contumaciously  obstructed,  or,  at  least,  refused  to  make  or 

under  protest  j^j^  ^^^  concur  in  the  making  of  a  sufficient  levy,  rate  or 

to  such  a  cita- •'  ,  ®  ^' 

tion,  and,hi8    assessment  for  providing  funds  in   order  to  defray  the 

EwrTo^er-^*"^  expense  of  the  necessary   repairs  of  the  parish  church 

ruled,  had        (including  the  chancel  which,  by  the  custom  of  Norwich, 

to%pear         ^^^  parishioners  are  bound  to  repair,)  of  the  said  parish  of 

absolutely,  a     gj,  George  of  Colegate,  within  the  said  city  and  diocese  of 
declaration  m  ^  ^  ,  .  ... 

prohibition       Norwich,  aud  whereas  ditnculties  may  arise  wherein  the 

held  good  on     parties  may  require  the  aid  and  advice  of  civilians,"  &c. 

the  ground       After  reciting  intermediate   proceedings,  the  declaration 

ti(m  wM^ns^^^^^  Stated    that  a  citation   issued   under  seal  of  the  Arches 

ficient  to  give   Court  against  Francis  to  appear  to  answer   the  articles 

and  the  appli-  above  mentioned   in   a  cause   or  business  of  promoting 

cation  not        jjjg  office  of  the  judge  by  Steward  against  Francis,  &c. 

premature.         „,..        -         J      ^       J  ^    f        .      .  , 

ibe  declaration  set  out  the  rest  of  the  citation;  stated 
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that  francis  was  served   with  it,   and   appeared   in  the        1844. 
Arches  Court  by  his  proctor  under  protest,  and  that  the 
proctor  in  a  certain  act  on  petition  duly  exhibited  alleged 
as  follows : — ^That  the  said  Francis  was  unlawfully  and 
wrongfully  cited  in   manner  and  form  and  to  the  effect 
aforesaid,  by  reason  that  it  did  not  appear  by  the  said  cita- 
tion  that  the  now  plaintiff  had  been  guilty  of  or  was 
charged  with  any  ecclesiastical  offence  cognisable  by  the 
said  Court  or  any  other  ecclesiastical  Court  in  the  premises. 
That  by  the  said  citation  it  did  not  appear  that  the  said 
parish  church  of  St.  George  of  Colegate  ever  was  or  then 
was  in  want  of  any  repairs  whatever,  or  that  any  vestry  for 
making  any  rate  to  defray  the  expense  of  any  such  repairs 
bad  been  duly  or  at  all  called  or  held,  or  that  the  now 
plaintiff  was  ever  present  in  any  vestry  in  the  said  parish, 
when  such  rate  or  any  rate  for  the  repair  of  the  said  church 
was  ever  proposed  or  considered,  or  that  he  ever  took  any 
part  whatever  in  the  proceedings  of  any  such  vestry.     That 
it  was  not  competent  for  any  person  to  promote  the  office 
of  the  judge,  or  otherwise  to  proceed  criminally  against  any 
one  or  more  individual  parishioners  or  inhabitants  of  a 
parish  for  or  in  respect  of  the  acts,   matters   or  things 
charged  or  alleged  against  the  now  plaintiff  in  the  said 
citation.    And  that  the  now  plaintiff  was  not  bound  to 
appear  in  the  said  cause  or  business  to  the  said  citation. 
And  therefore  the  said  W,  Pritchard  prayed  the  judge  of 
the  Arches  Court  to  pronounce  for  such  his  protest,  to 
dismiss  the  now  plaintiff  and  his  party  from  the  said  suit 
and  all  further  observance  of  justice  therein,  and  to  con- 
demn the  now  defendant  in  costs.   The  declaration  further 
stated  that  Thomas  Blake,  the  proctor  for  the  now  defendant^ 
alleged  in  reply,  that  it  did  appear  by  the  said  citation  that 
the  now  plaintiff  was  chargeable  with   an   ecclesiastical 
offence  cognisable  by  the  said  Court,  and,  therefore,  the 
said  T.  B.f  denying  relevancy,  8cc.  prayed  the  judge  of  the 
said  Court  to  overrule  the  protest^  and  assign  the  said.  IV. 
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1844.  Prilchard  to  appear  absolutely  for  the  now  plaiotiff,  and 
to  condemn  the  now  plaintiff  in  the  costs  of  such  protest 
That  the  cause  was  heard  and  judgment  pronounced  bj 
Sir  H.  J.  Fust  on  February  8, 1843,  overruling  the  protest, 
and  assigning  the  proctor  to  appear  absolutely  for  Frameis* 
The  declaration  then  allied  that  the  defendant  and  the  said 
Sir  H.  J.  Fust  were  about  to  proceed  to  compel  the  now 
plaintiff  to  appear  absolutely,  and  prayed  a  pfobibitioD. 
Demurrer  and  joinder. 
The  demurrer  was  argued  Hilary  Term,  1844,  by 

Sir  K  Tlmig^  S«  G,  for  the  defendant.  He  contended 
that  the  application  was  premature,  and  that  the  plaintiff 
should  have  waited  for  the  articles,  referring  to  the  cause 
,of  Stewurd  v.  Frmds  in  the  Archea  Court  (a);  as  to  the 
^ain  point  he  cited  V$ky  v.  Burd€r{b\  Reg.  v.  Bairm{e\ 
Taykr  v.  Qmsan (4),  Cooper  v.  Wi€kluim(e),  Greemmfodi. 
Oreave${/). 

Rodmck  cwtsi,  cited  Reg.  v.  SmUer{g),  Res  ▼.  jPo»- 
ler{h\  MiOar  v.  Palmer  (i).  Breeh  v.  Woolfrey{k), 
JBfiskeUU  ca3e{l)t  and  referred  to  the  precedents  of  oaoni- 
tions  in  Arckdegooek  Hak*s  PretedetUe  in  Cmuaes  of  Offke$, 
4rc.  (1841)«  and  the  remarks  on  them  of  Dr.  Lmhingtm  in 
Vdey  V.  Gosling  {m). 

Sir  F.  Thesiger  &  G.  in  reply. 

Cur.  odb.  ««/<• 

(•)  a  Cartsis^ 209^ 315,910.  (g)  1  Vtm.  M;  10  Via.  A^ 

(^)  IS  A.  &  £.  810  ;  &  CL  4  P.  &91»  tiu  SxoominoiiicaUoii,  fi.  pL 

&  D.  476.  21,  2«,  23. 

(c)  12  A.  &  E.  ^65,  S02;  S.  C.         (A)  1  Salk.  293. 
4  P.  &  IX  a09.  (0  I  CurtMS,  540. 
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Lord  Dbnman  C.  J.  now  delivered  the  judgment  of  the 
Court. — The  declaration  in  prohibition  sets  forth  a  cita- 
tion from  the  Dean  of  the  Arches,  founded  on  letters  of 
request  from  the  Consistory  Court  of  the  Bishop  of 
Norwich,  in  a  suit  against  the  plaintiff  touching  his  soul's 
health,  and  for  correction  of  his  errors  and  excesses,  par- 
ticularly in  respect  of  his  having  wilfully  and  contumaciously 
obstructed,  or  at  least  refused  to  make  or  join  or  concur  in 
the  making  of  a  sufficient  levy,  rate,  or  assessment  for  pro- 
Tiding  funds  in  order  to  defray  the  expense  of  the  necessary 
repairs  of  his  parish  church. 

The  declaration  alleged,  that  by  the  said  citation  plaintiff 
was  not  charged  with  any  ecclesiastical  offence  cognisable 
by  any  Ecclesiastical  Court. 

A  general  demurrer  to  this  declaration  has  been  argued 
before  ds. 

No  question  was  made,  whether  a  citation  must  not  con^ 
tain  the  charge  of  an  ecclesiastical  offence.  In  the  ancient 
constitutions  a  remedy  is  applied  to  many  abuses  of  process 
by  citing  persons  out  of  the  jurisdiction  wherein  they 
reside,  and  finally  the  act  of  Hen.  8  (commonly  called  the 
Bill  of  Citation's,)  was  passed  to  prevent  this  great  and 
frequent  oppression,  whereby  persons  often  found  them- 
selves excommunicated  and  ruined,  without  notice  of  the 
proceedings  against  them.  Bat  it  is  constantly  assumed 
that  they  set  forth  on  the  face  of  them  a  spiritual  offence. 

Many  such  offences  were  well  known  by  their  proper 
descriptions,  heresy,  incontinence,  brawling,  subtraction  of 
the  varioas  kinds  of  ecclesiastical  dues,  8lc. 

It  was  not  urged  that  there  can  be  no  offence  where  the 
acts  charged  are  incapable  of  technical  designation,  but 
that,  if  the  offence  consist  of  special  circumstances,  these 
should  appear  on  the  citation ;  not  unlike  the  proceedings 
of  oar  own  Courts,  where  writs  were  provided  in  common 
form  for  known  causes  of  action,  but  an  action  on  the  case 
might  be  founded  on  special  facts,  converting  what  might 
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J844.         have  been  innocent  in  itself  into  an  injury  to  the  party 
^^^^^      complaining,  and  a  writ  was  framed  for  the  occasion. 

V.  The  Solicitor  General  maintained   that   the   words  of 

Steward,  charge^  which  I  have  just  read  from  the  citation^  impute  a 
spiritual  offence.  Not  denying  the  right  of  every  parish- 
ioner to  refuse  to  make  or  join  or  concur  in  making  a 
church  rate,  nor  even  the  right  to  vote  against  the  imposi- 
tion of  a  rate,  he  still  urged  that  to  do  either  *'  wilfully  and 
contumaciously"  is  a  spiritual  offence,  and  that  .the  wilful- 
ness and  mode  of  refusing,  and  the  accompanying  acts 
inferring  that  contumacy  which  thus  became  the  essence  of 
it,  need  not  be  further  particularized  in  the  citation,  but 
may  be  introduced  for  the  first  time  to  the  knowledge  of 
the  accused  as  evidence  in  support  of  the  charge. 

In  the  proceedings  of  any  Court  where  an  accusation  is 
preferred,  the  minimum  of  allegation  is  the  maximum  re- 
quired in  proof;  the  prosecutor  in  several  counts  (as  the 
charges  in  the  praesertim  are  called  by  learned  ecclesiastical 
judges)  must  be  entitled  to  succeed,  if  he  establish  any  one 
of  them,  and,  consequently,  if  this  citation  is  good  the 
present  plaintiff  will  incur  spiritual  censures,  though  con- 
victed of  no  other  fact  than  that  of  a  refusal  to  join  in 
making  a  church  rate. 

We  are  by  no  means  satisfied  that  the  refusal  to#join  in 
making  a  church  rate  can  be  an  offence  in  a  parishioner, 
because  it  cannot  be  necessary  for  all  the  parishioners  to 
join  in  making  it.  A  majority  may  do  this  act,  and  if  it  is 
done,  what  offence  can  there  be  in  refusing  to  concur  in  it  i 
If  no  rate  is  made,  it  can  hardly  be  conceived  that  default 
should  be  produced  by  the  refusal  of  a  single  parishioner  to 
concur  in  imposing  one. 

If  he  indeed  does  any  thing  for  the  purpose  of  defeating 
the  measure,  if  he  is  guilty  of  any  violence  or  fraud,  if  he 
bribes  or  intimidates  other  men  from  voting  for  a  rate,  if 
he  deceives  parishioners  as  to  the  time  or  place  of  meetings 
if  he  persuades  others  to  absent  themselves,  or  even  absents 
himself  (according  to  one  supposition  made  at  the  bar,)  in 
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order  to  prevent  a  regular  assemblage,  these  may  be  crimi*        i844. 

Dal  acts,  but  they  are  not  the  refusal  of  a  church  rate,  nor      ''-^^''^^ 

Frakcis 
evidence  of  such  refusal ;  they  are  wholly  independent  of  f,, 

the  mere  refusal,  and  are  capable  of  being  distinctly  stated.      Steward. 

But  further,  the  sufficiency  of  this  charge  in  its  more 
cogent  terms,  that  the  plaintiff  *'  wilfully  obstructed  the 
making  of  a  church  rate,"  may  well  be  questioned.  It 
might  be  the  duty  of  a  parishioner  wilfully  to  obstruct  it. 
A  parish  meeting  being  convened  to  consider  of  granting 
auch  rate  (though  even  that  is  not  stated  in  the  present 
citation),  the  parishioners  go  to  the  meeting  to  take  part  in 
its  deliberations,  and  exercise  their  judgment  on  the  ques- 
tion raised.  Must  they  not  exercise  it  with  freedom  ? 
Are  they  bound  to  vote  one  way  ?  On  the  contrary,  the 
law  permits  them  to  object  to  the  grant  proposed,  to 
argue  that  it  ought  not  to  be  made,  to  vote  for  refusing  it. 
Persons  so  acting  may  be  truly  said  to  wilfully  obstruct  the 
making  of  a  rate ;  that  phrase  would  be  generally  supposed 
to  point  at  similar  proceedings,  yet  they  are  all  undoubtedly 
lawful.  Each  member  of  this  deliberative  assembly  may  be 
bound  by  every  principle  to  take  the  part  now  supposed. 
Can  he  be  treated  as  a  criminal  in  any  English  Court  for 
the  performance  of  this  acknowledged  duty? 

There  is  an  answer  indeed  to  this  and  every  other 
objection,  which  sweeps  them  all  away.  The  acts  of 
plaintiff,  denounced  in  the  citation,  are  therein  alleged  to 
have  been  both  wilfully  and  contumaciously  done.  Now, 
the  first  of  these  two  words  adds  nothing  to  the  charge  of 
refusing :  all  refusal  is  wilful.  It  may  be  doubtless  a  word 
of  great  force  when  connected  with  acts  of  obstruction,  for 
these  may  be  unconsciously  done  by  a  person  ignorant  of 
their  tendency,  and  can  never  be  criminal  without  the 
knowledge  of  it. 

Can  then  a  wilful  refusal,  possibly  an  act  of  duty  and 
perfectly  innocent,  be  transmuted  by  the  mere  addition  of 
•a  reproachful  term  into  a  crime?  It  conveys  no  idea  to 
the  bearer's  mind,  but  that  the  speaker  disapproves  or 
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resents  the  conduct  to  which  be  applies  it     He  may,  per* 
haps,  deem  that  conduct  in  itself  contumacious,  or  may 
V.  consider  it  as  deserving  the  epithet  from  other  facts  antece- 

dent or  contemporaneous.  Can  any  thing  be  more  easy 
than  to  describe  these  facts,  or  more  dangerous  than  to  treat 
another  as  a  criminal  without  informing  him  how  be  is 
supposed  to  have  become  so  ?  Our  own  forms  of  indict- 
ment and  declaration  have  been  constantly  held  defective, 
where,  the  facts  averred  falling  short  of  the  legal  definition, 
an  attempt  has  been  made  to  eke  it  out  by  adverbs  either 
vituperative  or  commendatory. 

The  Courts  refuse  to  infer -guilt  from  them  on  the  one 
hand,  or  a  due  course  of  legal  proceeding  within  lawful 
jurisdiction  on  the  other.  Nor  is  this  strictness  imposed 
by  technical  rules ;  it  grows  out  of  the  first  principles  of 
justice. 

There  are  however  certain  authorities,  the  decisions  of 
the  Spiritual  Courts  themselves,  which  we  are  bound 
respectfully  to  consider  and  examine.  They  underwent  a 
careful  and  minute  discussion  from  the  eminently  learned 
person  whose  judgment  is  now  questioned.  In  tbe  course 
of  delivering  that  judgment  be  founded  it  on  some  of  these 
authorities,  and  distinguished  it  firom  others  which  were 
pressed  as  leading  to  the  opposite  conclusion. 

Tbe  case  of  Greenwood  v.  Greaves  was  formerly  adjndged 
to  be  precisely  in  point.  The  report  is  in  4  Hag.  Ecd. 
Rep.  77.  Two  of  tbe  cburchwardeiis  of  Demsbmry  cited 
tbe  two  other  churchwardens  and  ten  pwishionen  for 
refusing  to  make  or  concur  in  makiag  a  rate  or  assesMBcnt, 
or  sufiicient  rate  or  assessment  for  the  repairs  of  the  parish 
church,  and  for  the  lawful  and  necessaiy  expense  of  the 
churchwardens  relating  to  the  parish  church  and  incidestai 
to  their  said  office.  The  material  article  set  forth  a  regnkr 
vestry  meeting  to  consider  certain  statements  and  esthnates 
of  the  charges  for  the  ensuing  year,  relative  to  the  repair  of 
the  church,  and  preparing  bread  and  wine  for  the  holy- 
communion,  and  other  incidental  expenses,  and  to  oMke  a 


£A8T£R«T£aM^  VII  VICT. 

rate  for  defraying  the  same ;  that  a  rate  or  assessment  "svas 
proposed  according  to  a  moderate  estimate  of  the  expenses 
which  were  lawful  and  necessary,  notwithstanding  which 
the  parties  cited  '*  objected  to  and  did  refuse  to  make^  or 
concur  in  making  a  rate  to  the  amount  necessary  to  defray 
the  charges  and  expenses,"  but  voted  for  one  wholly  inade- 
quate*  ''and  by  reason  thereof  the  necessary  and  legal 
repairs  cannot  be  done«  nor  other  expenses  necessary  for 
divine  service  be  defrayed." 

The  Chancery  Court  at  York  rejected  the  articles 
which,  on  appeal^  were  brought  before  the  delegates, 
BolUmd  B.,  Bosanquei  and  Taunlon  JJ,,  and  Drs.  Daub' 
^^f  Haggard  and  CiArteU.  This  learned  tribunal  dis- 
missed the  appeal  with  costs.  Their  unanimous  judgment 
is  accompanied  by  no  statement  of  their  reasons.  But 
some  observations  are  reported;  which  they  interposed  in 
the  course  of  the  unsuccessful  argument.  ''  There  is  no 
precise  allegation  thai  the  church  is  out  of  repair/'  If  this 
were  necessary,  this  single  defect  was  fatal  to  the  articles, 
and  no  other  required  notice.  The  Court  also  said  to  the 
counael;  ''  the  question  here  is  as  to  two  asaessmentSj 
which  sum  shall  be  adopted.  If  the  Court  were  to  say 
that  the  higher  estimate  shall  be  adopted,  it  will  then 
decide  oo  the  question  of  rate,  and  your  own  case  from 
lat  Mod.(a)  says  that  the  Court  cannot  assess  the  parish- 
ioners."  Here  is  a  second  death  blow  to  the  articles,  and 
the  appeal  was  disposed  of.  But  the  Delegates,  or  some 
or  one  of  them,  go  a  little  further,  and  indicate  what  the 
articles  might  have  alleged,  and  what  the  Conrt  might  have 
thooght  of  a  state  of  facts  which  had  no  existence.  ''  If  it 
had  been  alleged  that  the  parishioners  had  contumadously, 
obatioatdjr  and  pertinaciously  refosed  to  make  a  rate,  or 
that  they  would  only  make  such  a  one  as  was  manifestly 
collosiv^  there  m^^hi  be  s^me  ground  for  proceeding  against 
then,  but  such  a  state  of  things  is  not  alleged  to  exist  in 
this  case ;  there  is  no  appearanoe  of  any  wilful  contumacy, 
either  avowedly  or  impliedly*  ^ 

(a)  Rogeri  v.  Davemmtf  1  Mod.  194>  SS6. 


756  CASES  IN  THE  QU£EN*S  BENCHs 

1844.  With  unaflfected  deference  to  the  learned  judge,  it  might 

be  doubted,  but  for  his  view  of  what  fell  from  the  Court, 
whether,  instead  of  being  a  decision  in  point,  these  words 
aoiount  to  any  decision  at  all.  In  the  first  place,  thej  are 
not  applied  to  a  citation  but  to  articles ;  but  if  they  are  to 
be  considered  as  a  form  prepared  by  the  judges,  that  form 
has  not  been  pursued  here.  The  words  '*  obstinately  and 
pertinaciously'*  are  by  no  means  insignificant ;  they  approach 
a  great  deal  nearer  to  the  precise  ground  of  accusation  than 
the  very  general  complaint  of  contumacy.  We  apprehend 
that  the  judges  mean  only  to  say  that  words  of  that  nature 
are  indispensable,  without  entering  upon  the  question 
whether  a  pointed  charge  may  not  also  be  required.  What- 
ever their  inclination  of  opinion,  it  is  expressed  with  no 
degree  of  confidence.  "  There  miglU  be  some  ground  for 
proceeding**  falls  infinitely  short  of  a  declaration  that  the 
form  would  be  suflScient.  Our  brother  judges  who  com* 
posed  that  Court  were  not  in  the  habit  of  deviating,  from 
their  line  of  duty  by  obtruding  on  the  world  their  opinions 
on  a  case  not  brought  before  them ;  they  would  not  have 
been  likely  to  draw  up  the  form  of  a  citation  for  future 
use,  and  no  judge,  however  enlightened,  knows  how  he 
would  decide  a  novel  point  which  he  has  not  heard  debated. 
The  only  authority  then  in  support  of  the  judgment 
which  we  are  considering  appears  to  fail  entirely.  But 
some  authority  is  adduced  against  it,  the  authority  of  the 
same  learned  judge  himself.  In  Cooper  v.  Wickham  {a)  a 
churchwarden  was  cited  for  '^  having,  at  a  vestry  meeting 
for  the  purpose  of  a  church  rate,  voted  in  favour  of  a  reso- 
lution which  declared  church  rates  at  all  times  bad  in  prin- 
ciple, and  unjust  in  practice,  and  quite  uncalled  for  at  the 
present  time,*'  and  adjourned  the  meeting  for  twelve 
months;  and  for  having  voted  against  a  church  rate  duly 
made  and  seconded*  The  citation  was  not  objected  to, 
but  the  articles  alleged  that  the  church  of  Sbepton  Mallett 
was  in  sp  dilapidated  a  state  that  the  rain  came  through  the 

(a)  2  Curt.  SOS. 
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roof  into  the  body  of  the  churchi  to  the  serious  detriment        1844* 
and  injury  of  the  fabric  and  also  of  a  valuable  organ,  to  the      ^^^^ 
great  inconvenience  of  the  minister^  who,  on  one  occasion,  v. 

on  account  of  the  rain  so  coming  therein,  was  prevented  Stewaid. 
from  reading  prayers  in  the  desk,  and  of  the  congregation. 
The  articles  further  charged  that  the  meeting  was  called 
for  imposing  a  church  rate,  and  the  party  voted  for  the 
resolutions  above  mentioned,  and  also  presided  at  a  division 
where  it  was  carried  by  a  majority. 

The  learned  judge  held  these  articles  insufficient.  He 
considered  them  as  equivalent  to  a  charge  of  refusing  not 
only  the  rate  proposed,  but  of  any  rate  whatever ;  but  he 
then  expressly  denied  that  the  refusal  of  any  rate  by  a 
churchwarden  was  an  ecclesiastical  offence,  observing  that 
the  Court  is  not  to  presume  or  conjecture  any  thing  in  a 
criminal  proceeding.  He  did  not  enter  upon  the  inquiry 
whether  the  churchwarden's  acting  in  avowed  furtherance 
of  his  opinion,  that  church  rates  were  always  '^bad  in 
principle,  and  particularly  unjust  in  practice,''  were  evidence 
of  contumacy  in  the  refusal,  thinking  the  articles  deficient 
herein,  that  they  did  not  shew  that  the  dilapidated  and 
unroofed  church  continued  out  of  repair  at  the  time  of 
preferring  the  articles. 

He  also  remarks  that  it  was  not  criminal,  but  might  be 
highly  proper,  to  consider  in  vestry  the  necessity  for  the 
repairs  and  the  estimate  of  expense,  which  possibly  may 
have  been  thought  too  high  by  the  parishioners.  This 
decision  was  not  unreasonably  pressed  on  Sir  H.  Jenner 
when  the  present  citation  was  impugned  before  him.  But 
in  Dr.  Curteis'  Report  the  argument  at  the  bar  is  briefly 
summed  up,  while  the  judgment  of  the  Court  occupies  a 
very  large  space.  After  careful  examination  of  these  two 
cases,  it  is  hard  to  discover  any  ground  for  excuse  in  that 
former  case,  which  is  not  in  the  present  Mr.  Cooper  was 
charged  with  refusing  to  join  in  making  any  church  rate. 
Mr.  Francis  with  refusing  to  join  in  aparticulor  rate;  the 
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latter  being  a  parishioner  only^  the  former  both  parishioner 
and  churchwarden.  Mr.  Cooper  was  held  guiltless^  because 
the  continuance  of  the  dilapidation  was  not  alleged;  nor  is 
it  alleged  against  Mr.  Francis.  In  Mr.  Cooper's  case  the 
Court  could  not  conjecture  or  presume  that  the  church 
may  not  have  been  completely  restored  between  the  citation 
and  the  articles.  Is  that  conjecture  or  presumption  to  be 
made  between  the  vestry  meeting  and  the  citation  ? 

Mr.  Cooper  was  excused  for  refusing  to  join  in  making 
any  rate>  on  the  declared  ground  that  church  rates  are 
always  bad  in  principle,  from  a  suggestion  that  the  rate 
thus  imposed  might  possibly  have  been  thought  by  him 
higher  than  a  fair  estimate  of  necessary  expense  demanded. 
'*  I  do  not  know**  (says  the  learned  judge)  "  that  it  is  an 
offence  in  a  churchwarden  to  vote  against  a  rate  of  2d.  in 
the  p6und,  unless  that  rate  is  shewn  to  be  adequate  and 
only  adequate,  and  not  excessive  beyond  the  purpose  for 
which  it  was  intended  to  be  applied.'*  (a) 

Such  a  vote  would  appear  still  less  objectionable  in  a 
parishioner  who  holds  no  office. 

If  the  argument  of  counsel  had  been  as  fully  reported 
as  the  judgment,  we  might  have  then  found  a  complete 
demonstration  that  Mr.  Francis  was  entitled  to  the  benefit 
of  this  consideration,  and  that  it  would  have  shewn  the 
absence  of  all  offence. 

The  citation  is  not  in  respect  of  a  refusal  to  join  in 
making  any  rate^  but  the  refusal  to  join  in  making  a  suffi- 
dent  rate  for  necessary  repairs.  The  refusal  to  make  a 
sufficient  rate  raises  a  direct  implication  that  Mr.  Francis 
was  willing  to  join  in  making  some  rate,  and  that  his  refusal 
to  join  in  one  which  the  accuser  calls  sufficient,  might  pro- 
ceed from  his  perfect  knowledge  that  it  was  more  than 
sufficient  and  excessive  beyond  its  legitimate  purpose. 

This  appears  to  be  the  natural  meaning  of  the  citation, 
and  if  so,  it  virtually  calls  on  the  Ecclesiastical  Court  to  do 
what  it  has  uniformly  disclaimed  the  power  to  do, — deter- 


(a)  Steward  v.  Francis,  S  Curt.  S2S. 
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mine  on  the  amount  of  assessment  to  be  imposed.    The        1844. 
epithets  luffident  and  tieeessaty  have  possibly  by  some  in« 
advertence  changed  places ;  but  however  placed^  the  word 
sufficient  imports  that  there  is  no  ofience,  until  on  inquiry     ^tevakd. 
the  Court  has  satisfied  itself  that  the  proposed  amount  was 
not  more  than  necessary  for  the  sufficient  reparation  of  the 
churchy  and  that  the  parishioner  voted  against  the  amount 
proposed  from  some  improper  motive,  and  in  violation  of 
his  real  opinion.    The  learned  judge  himself  observes  (p. 
227)»  that  if  the  charge  had  been  ^  for  having  wilfully  and 
contumaciously  obstructed,''  and  that  had  been  the  specific 
offence,  he  should  have  thought  the  charge  had  not  been 
sufficiently  made  out;   but  he  adds,  there  is  a  pecond 
count,  for  caniumaciausfy  refusing,  8cc.     There  may  be 
some  difficulty  in  reconciling  this  sentence  with  some  lan- 
guage in  the  preceding  paragraphs,  or  with  the  two  modes 
of  charge  in  the  pnesertim,  or  to  understand  how  obstruct^' 
ing  can  be  less  an  offence  than  refusing,  each  act  being 
supposed  wilful  and  contumacious.     But  here  attention 
must  be  drawn  to  the  citation,  as  it  appears  in  these 
pleadings  (a).    According  to  the  strict  rules  of  criticism, 
at  least  of  legal  criticism,  as  applied  to  instruments  which 
ought  to  shew  criminal  jurisdiction,  the  words  **  wilfully 
and  contumaciously"  would  appear  to  be  confined  to  the 
obstruction,  and  by  no  means  necessarily  connected  with 
the  refusal.     But  if  they  were,  we  must  examine  the  force 
of  the  word  contumaciously.    To  an  argument  at  the  bar, 
that  there  can  be  no  contumacy  without  a  monition,  a  pre* 
vious  monition,  monitione  prtemissd,    the  learned  judge 
gives  this  answer,  **  It  is  said  that  a  person  cannot  be  con- 
tumacious unless  there  has  been  a  monition  issued  against 
him  which  has  been  disobeyed,  and  perhaps  that  has  been 
correctly  argued.   What  then?   The  words  'contumaciously 
obstruct'  import  that  there  has  been  a  monition,  for  if  con- 
tumacy consist  in  disobeying-  a  legal  order,  it  follows  from 
the  use  of   the  word  '  contumacy/  that  there  has  been 

(a)  Ante,  p.  78. 
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1844.  such  an  order  (a)/'  If  the  whole  train  of  circumstances 
necessary  to  make  out  an  offence  must  be  inferred  from 
the  use  of  a  word  which  would  be  inapplicable  unless 
those  circumstances  existed,  the  art  of  criminal  pleading  in 
all  our  Courts  will  be  reduced  within  very  narrow  limits 
indeed. 

^'  I  have  also  been  told''  (the  learned  judge  continued) 
''  that  a  party  should  be  excommunicated,  that  being  the 
extent  to  which  the  Court  can  proceed,  in  order  to  compel  a 
parishioner  to  provide  the  necessary  means  of  repairing  the 
church,  and  that  this  cannot  be  done  sine  monitione.  Be  it 
so.  If  no  monition  is  issued,  then  the  Court  will  not  pro- 
ceed, if  that  be  the  law,  to  excommunicate  the  party.  But 
it  is  possible  that  a  monition  may  have  issued,  and  then  the 
party  may  be  liable  to  be  excommunicated ;  or  if  there  has 
been  no  preceding  monition,  then  the  party  may  have  a 
monition  issued  against  him  in  the  course  of  these  pro- 
ceedings (6).'' 

If  it  is  here  meant  that  a  charge  of  contumacy  in  the 
citation  may  be  established  by  proof  of  acting  inconsis^ 
ently  with  a  monition  issued  afterwards,  we  can  neither 
assent  to  such  a  proposition,  nor  easily  believe  that  it  ema- 
nated from  the  learned  judge.  It  seems  much  more  pro- 
bably  a  misconception  in  the  reporter,  or  an  erratum  of  the 
printer. 

Upon  the  whole,  we  think  ourselves  bound  to  pronounce 
the  citation  bad  as  describing  no  spiritual  offence,  and  we 
think  it  much  better  for  the  party  to  apply  for  a  prohibition 
in  the  first  stage,  than  after  expense  incurred. 

Judgment  for  plaintiff. 

(a)  3  Cqrt.  S26.  (6)  3  Cart.  997. 
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The  Queen  v.  Feargus  O'Connor  and  others,  (a) 

Conspiracy.    The  indictment  was  removed  into  this  A  count  in 

Court   by  certiorari.     At  the  Lancaster   Spring  Assizes,  foj-'a  misSs"^ 

1843,  it  was  tried  before  Rolfe  B ,  when  some  of  the  de-  meanor,  with 

fendants  were  convicted  on  the  fourth  and  fifth  counts,  and  ^^^^^^  }„  |),e 

some  (among  whom  was  O'Connor)  on  the  fifth  only.  margin,  charg- 

_,"  _,  r^...x  •     >"B>  without 

Fourth  count.    '*  County  Palatme  of  Lancaster,  to  wit.  any  other 

And  the  jurors,  &c.  upon  their  oath,  &c.  do  further  present,  ""^e^^tha^^^^^ 

that  heretofore,  to  wit,  on  the  1st  August,  in  the  year  afore-  defendants, 

said,  and  on  divers  other  days  and  times,  between  that  day  jwereYvil-dis- 

and  the  1st  of  October,  in  the  year  aforesaid,  and  at  divers  posed  persons, 

places^  divers  evil-disposed  persons  unlawfully  and  tumul-  deavoured  to 

tuously  assembled  together,  and  by  violence,  threats  and  fxcite  herMa- 
....  .  .  jesty's  subjects 

intimidations,  to  divers  other  persons,  being  then  peaceable  to  disaffection, 

subjects  of  this  realm,  forced  the  said  last  mentioned  sub-  u^d'ln  arrest 

jects   to  leave  their  occupations   and   employments,   and  of  judgment, 

thereby  impeded  and  stopped  the  labour  employed  in  the  gtatenient  of 

lawful  and  peaceable  carrying  on  by  divers  large  numbers  »enue  in  the 

..  ^t.,^.  J  r        body  of  the 

of  the  subjects  of  this  realm  of  certain  trades,  manufac-  indictment; 

tures  and  businesses,  and  thereby  caused  great  confusion,  |J*? defectnot 

terror  and  alarm,  in  the  minds  of  the  peaceable  subjects  of  by  7  Geo.  4, 

this  realm;  and  that  afterwards,  on  the  Ist  August  in  the  ^'AnoVher 

year  aforesaid,  and  on  divers  other  days  and  times  between  count,  with  a 

that  day  and  the  1st  of  October  in  the  year  aforesaid,  at  venue  in  the 

the  parish  aforesaid,  in  the  county  aforesaid,  the  said  de-  margin,  stated 

'^  .  .  .       .  that  certain 

fendants.  See,  together  with  divers  other  evil-disposed  per-  persons  (with- 

sons,  to  the  jurors  aforesaid  as  yet  unknown,  did  unlawfully  ^"  n^/f  p\acT^ 

aid,  abet,  assist,  comfort,  support  and  encourage  the  said  unlawfully  and 

evil-disposed  persons  in  this  count  first  mentioned  to  con-  ,^5embled  ^ 

tinue  and  persist  in  the  said  unlawful  assemblings,  threats,  ^^i  ^J^^  ^^^^ 

the  defendants 
(a)  Decided  in  Trin.  Term,  1843  (June  7).  (with  a  state- 

ment of  place) 
did  <<  unlawfully  aid,  abet,  comfort,  support  and  encourage  the  said  persons  to  continue 
such  unlawful  assemblies." 

Semble,  that  such  count  would  have  been  bad  at  common  law  for  want  of  statement 
of  venue;  but  hM,  in  this  instance,  to  be  the  ''  want  of  a  proper  or  perfect  venue,"  and 
therefore  cured  by  7  Geo,  4,  c.  64,  s.  20. 

VOL.  1. — D.  M.  3  D 
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1844.        intimidations  and  violence,  the  said  impeding  and  stopping 

J^l^^      of  the  labour  employed  in  the  said  trades,  manufactures 
The  Queen  .  T       . 

V,  and  busmesses,  with  intent  thereby  to  cause  terror  and 

O  CoMMOK.  ajarm  in  the  minds  of  the  peaceable  subjects  of  this  realm, 
and  by  means  of  such  terror  and  alarm  violently  and  un- 
lawfully to  cause  and  procure  certain  great  changes  to  be 
made  in  the  constitution  of  this  realm  as  by  law  established, 
against  the  peace  of  our  said  Lady  the  Queen  her  crown 
and  dignity." 

Fifth.  ''  And  the  jurors,  &c.  upon  their  oath,  &c.  that 
the  defendants,  together  with  divers  other  evil-disposed 
persons,  to  the  jurors  aforesaid  as  yet  unknown,  after- 
wards, to  wit,  on  the  1st  day  of  August  in  the  year  afore- 
said, and  on  divers  other  days  between  that  day  and  the 
1st  October  in  the  year  aforesaid,  unlawfully  did  endea- 
vour to  excite  her  Majesty's  liege  subjects  to  disaffection 
and  hatred  of  her  laws,  and  unlawfully  did  endeavour 
to  persuade  and  encourage  the  said  liege  subjects  to 
unite,  confederate  and  agree  to  leave  their  several  and  re- 
spective employments,  and  to  produce  a  cessation  of  la- 
bour throughout  a  large  portion  of  this  realm,  with  intent 
and  in  order  by  so  doing  to  bring  about  and  produce  a 
change  in  the  laws  and  constitution  of  this  realm,  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity/' 

Upon  being  brought  up  to  receive  the  judgment  of  the 
Court,  in  Easter  Term  (May  4),  a  motion  in  arrest  of 
judgment  was  made  on  behalf  of  the  several  defendants, 
who  had  been  convicted  upon  the  above  counts,  by  Dundas, 
Murphy  Serjt.,  Bodhin  and  Aiherton,  on  the  grounds,  as 
to  count  4,  that  the  averments  in  the  early  part  of  that 
count,  which  were  essential  to  complete  the  statement  of 
the  offence,  were  laid  without  a  venue ;  and  that  the  fifth 
count  had  no  venue  at  all.  (Other  objections  were  taken 
to  these  two  counts,  which  are  not  reported,  as  the  judg- 
ment of  the  Court  did  not  proceed  upon  them.) 
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Id  Trinity  TernH;  1843  (a),  cause  was  shewn  against  this         1844. 
rule  by 


Sir  F.  Pollock  A.  G.,  Sir  W.  W.  Folleit  S.  G.,  Worthy, 
Sir  G.  Letoin,  Waddington,  JR.  C  Hildyard  and  fV.  jP. 
Pollock.  1.  As  to  the  fourth  count.  The  facts  that  divers 
evil-disposed  persons  assembled  together  in  a  tumultuous 
manner,  and  forced  other  persons  to  leave  their  employ- 
ments, and  impeded  the  labour  carried  on  by  subjects  of 
this  realm  in  certain  trades  and  manufactures,  are  stated 
by  way  of  inducement.  Perhaps  it  would  not  have  been 
necessary  that  such  an  inducement  should  be  laid  with  a 
venue  at  common  law.  But,  if  this  were  otherwise,  the 
defect  is  clearly  cured  by  7  Geo.  4,  c.  64,  s.  90,  which  pro- 
vides that  no  judgment  for  felony  or  misdemeanor  shall  be 
stayed  or  reversed  "  for  want  of  a  proper  or  perfect  venue." 
The  trial  may  be  had  where  the  substance  of  the  offence 
took  place,  and  the  substance  of  the  offence  here  is,  that 
the  defendants  unlawfully  aided  and  abetted  the  said  evil- 
disposed  persons.  If  the  acts  stated  in  the  indictment  had 
happened  out  of  the  county — which  will  not  be  assumed — 
Don  constat  but  that  the  aiding  and  abetting  them  in  this 
county  might  be  an  offence,  provided  it  was  done  with  the 
intent  laid  in  this  indictment.  The  defendants  in  England 
might  aid  and  abet  parties  in  endeavouring  to  procure  ces- 
sation of  labour  here  by  acts  done  in  Ireland  or  France, 
and  this  would  be  an  indictable  offence.  Thus,  where  a 
misdemeanor  is  made  up  of  acts  committed  in  several 
counties,  the  venue  may  be  laid  in  any ;  and  for  this  pur- 
pose, as  laid  down  by  Holroyd  J.  in  Rex  v.  Burdett{b), 
''  the  jury  may  take  cognizance  of  those  facts  done  out  of  their 
county,  for  the  purpose  of  findings  defendant  guilty,  not 
only  of  so  much  of  the  crime  as  was  committed  within  the 
county,  but  also  of  the  remaiuder  of  the  aggregate  charge, 
in  those  cases  where  so  much  of  the  misdemeanor  charged 

(a)  May  26  and  June  3,  coram       Williams  and  Coleridge  Jt. 
Lord   Denman  C.  J.,    PaUeton,         (6)  4  B.  &  Aid.  95,  138. 

3  D  2 
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as  18  proved  to  have  been  done  within  their  county  is  of 
itself  a  misdemeanor;"  and  the  distinction  in  this  respect 
between  felony  and  misdemeanor  is  observed  upon  in  the 
same  judgment  (p.  171),  and  in  1  Stark.  Cr.  PI.  26  (2d  ed). 
The  statute  7  Geo*  4,  c  64,  s.  20,  applies  wherever  the 
Court  "  appears  by  the  indictment  to  have  jurisdiction  over 
the  offence/'  and  here»  if  a  complete  offence  was  proved 
to  have  been  committed  within  the  county  of  Lancaster, 
namely,  the  aiding  and  abetting  persons,  who  had  been  com- 
mitting a  misdemeanor,  to  persist  in  it,  the  substantive  part 
of  the  charge  does  appear  to  have  been  within  the  jurisdic- 
tion of  the  Court  which  tried  the  indictment;  2  Inst.  182, 
Jacob's  Law  Diet  title  *'  Abet,"  M' Daniel's  case  (a);  and 
therefore  if  the  statement  of  the  venue  be  imperfect  it  is 
cured.  That  '*  aiding  and  abetting''  is  the  substantive 
offence  appears  from  the  analogy  of  the  cases  where  the 
solicitation  to  commit  a  crime  has  been  held  in  itself  a 
complete  offence,  although  the  crime  was  not  in  fact  com- 
mitted: Rex  v.  Fuller  (Jb\  Rex  v.  Higgins(c). 

2.  The  fifth  count  is  undoubtedly  defective  at  common 
law,  there  being  no  venue  except  in  the  margin,  which  is 
unconnected  by  words  of  reference  with  the  body  of  the 
indictment.  But  the  statement  of  the  county  in  the  margin 
is  an  ''  improper  or  imperfect  venue,**  and  is  therefore  cured 
by  7  Geo.  4,  c.  64,  s.  20,  provided  the  Court  sufficiently 
appear  to  have  had  jurisdiction.  The  venue  is  an  ^  im- 
perfect"  statement  that  the  offence  took  place  in  the  county 
of  Lancaster.  And  the  case  therefore  falls  under  the  rule 
adopted  in  civil  actions,  in  construction  of  the  enactment 
of  17  Car.  2,  c.  8,  s.  1,  that  judgment  shall  not  be  stayed 
or  reversed  after  verdict,  "  for  that  there  is  no  right  venue, 
so  as  the  cause  were  tried  by  a  jury  of  the  proper  county 
or  place  where  the  action  is  laid :"  Skinner  v.  Gunion  (</), 


(fl)  Foster's  Cr.  Law,  1«1. 
(6)  1  B.  &  P.  180;   1  Stark. 
Crim.  PI.  145—148. 


(c)  2  East,  5. 

(d)  1  Saund.  228. 


O'Connor. 
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Tyson  v.  Paskeia),  Mellor  v.  Barber  (b),  where  Grose  3, 
referred  to  the  observation  of  the  Court  in  House  v.  Hazel-    j^^  Quebk 
tDOod(c),  *' Had    no  venue  been  laid  in  the  body  of  the     ^.^v. 
declaration^  reference  must  be  had  to  the  margin,  but  where 
a  proper  venue  is  laid  in  the  body  of  the  declaration,  the 
word  in  the  margin  shall  not  vitiate  it ;  the  county  in  the 
margin  will  help,  but  not  hurt.**     So  in  Duncan  ▼.  Passen* 
gerid),  the  words  "  then  and  there"  in  the  body  of  the 
declaration  were  held  to  refer  to  the  county  named  in  the 
margin.     If  the  county  in  the  margin  can  then  be  referred 
to,  that  is  a  sufficient  statement  of  venue,  no  other  venue 
being  necessary  since  6  Geo,  4,  c.  50,  s.  13,  by  which  the 
jury  for  the  trial  of  '^  any  issue  whatever,  whether  criminal 
or  civil/*  is  to  be  returned  from  the  body  of  the  county. 
Even  in  criminal  cases,  the  marginal  venue,  if  correct,  might 
aid  the  statement  in  the  count,  independently  of  the  statute : 
Anonymous  case  in  KeUway[e\  Leach's  ca8e(y),  Rex  v. 
Bullerig),     [Coleridge  J.   Here  there  is  no  statement  of 
venue  in  the  body  of  the  indictment  at  all.     It  could  only 
appear  that  the  Court  had  jurisdiction  over  the  offence,  and 
therefore  the  statute  can  only  have  effect  on  the  assumption 
that  the  jury  would  not  inquire  into  any  facts,  except  such 
as  arose  within  the  locality  stated  in  the  margin.]     When 
jurors  of  a  certain  county  have  found  that  an  offence  has 
been  committed,  it  is  to  be  inferred,  after  verdict,  that  it 
was  committed  within  that  county.     [Patieson  J.   Then  I 
do  not  understand  in  what  case  the  jurisdiction  of  the  Court 
to  try  the  offence  would  not  appear.]     It  may  be  argued, 
on  the  contrary,  that  there  are  no  cases,  except  such  as  the 
present,  to  which  the  remedial  provision  of  the  statute 
could  apply.     [Coleridge  J.   Suppose  the  count  contained 
some  irregular  statement,  from  which  it  might  be  inferred 
that  the  acts  were  done  in  the  county  notified  in  the  mar- 

(a)  2  Lord  Rajm.  1212.  (e)  33  b,  pi.  6. 

(6)  S  T.  R.  387.  (/)  Cro.  Jac.  167. 

(r)  Barnes,  483.  (g)  2  Keb.  SOS. 
(</)  8  Btng.  355. 
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1844.        gin.]     The  authorities  cited  io  moviag  do  not  apply.    In 
j^^  Q  Rex  V.  Minter  Hart  {a),  the  point  was  taken  before  verdict 


v. 

O'CoNjrOB. 


Erie,  Dundas,  Baines,  Murphy  Serjt.,  Bodkin  and  Ather- 
ton  contr^,  for  different  defendants.     1.  As  to  the  fourth 
count.     If  this  had  been  an  indictment  for  felony,  the  acts 
charged  against  the  defendants  are  such  as  would  have  ren- 
dered them  liable  as  accessories  only.     By  analogy,  there- 
fore, if  the  offence  charged  against  the  principals  is  not 
properly  laid,  the  indictment  cannot  be  supported.    That 
offence  is  the  riotous  assembling  and  impeding  of  labour. 
But  that  is  not  laid  as  having  been  done  at  any  specified 
place.     It  is  therefore  not  properly  laid  as  an  offence;  for 
to  aid  and  abet  parties  out  of  England  in  riotously  assem- 
bling for  the  purpose  of  impeding  labour  here,  cannot  be 
an  offence,  unless  made  so  by  some  statute.     There  may 
no  doubt  be  cases  where  the  act  charged,  though  ancillary, 
as  it  were,  to  some  act  done  or  to  be  done  by  other  parties, 
is  nevertheless  a  complete  and  substantive  offence;  such 
as  the  soliciting  to  complete  a  crime ;  as  in  Rex  v.  Fuller{b), 
where  the  soliciting  was  a  statutable  offence.    This  argu- 
ment, therefore,  can  only  be  supported  by  regarding  the 
aiding  and  abetting,  &jc,  as  the  substantive  offence,  and  the 
statement  respecting  the  riotous  assemblies  as  mere  induce- 
ment; but   that  is   not  the   case  here.    The  offence  of 
"  aiding  and  abetting"  is  of  necessity  dependent  on  the 
principal  offence,  which  distinguishes  this  from  the  cases 
of  solicitation,  and  from  misdemeanors,  such  as  that  of  en- 
deavouring to  keep  away  a  witness :  Rex  v.  Lady  Lawly{c). 
The  offence  here  may  have  been  committed  without  any 
personal    communication   with    the    principal    offenders: 
M' Danieh*  case (d).    [PattesonJ.  ''Support  and  encou- 
rage" seem  to  imply  some  personal  assistance  to  the  prin- 
cipal offenders  in  what  they  were  doing.] 

Next,  the  riotous  assembling,  8ic.  are  at  all  events  mate- 
Co)  6  C.  &  P.  198.  (c)  Fitigib.  19«,  «63. 
(ft)  1  B.  &  P.  180.                             (d)  Foster's  Or.  Law,  121. 
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rial  facts;  and  in  every  indictment  the  ''time  and  place        1844. 
ought  to  be  repeated  to  every  material  fact:"  Com,  Dig.    _J^ 
Indictment,  (G.  2),  and  the  cases  there  cited :  The  Lady  «. 

RusseVs  case  (a).  Rex  v.  Hayne${b\  Boche's  ca8e(c).  Me/-    ^'^"^o*- 
lor  V.  Walker  {d),  and  the  reason  appears  in  2  Hawk.  P.  C. 
book  2,  c.  Q5. 

Nor  does  the  analogy  of  civil  cases  hold,  the  statutes  of 
jeofails  being  confined  to  civil  matters.  Tlie  marginal 
venue  refers  simply  to  the  presentment  of  the  jurors :  2 
Hale's  P.C.  l65;  and  the  mention  of  place  in  the  body  of 
the  indictment  will  not  refer  to  it  in  criminal  cases,  though 
it  may  help  the  want  of  averments  in  a  declaration  :  Ha- 
mond's  case(e).  Rex  v.  Yarrington{f),  Collins  v.  Gold- 
smith (g).  Rex  V.  Connop  (A),  Shelley  v.  Wright  (i).  Rex  v. 
Butler  {k),  cited  on  the  other  side,  shews  that  the  marginal 
venue  cannot  be  incorporated  with  the  body  of  the  in- 
dictment without  words  of  reference.  See  also  Reg.  v, 
Rhodes  (/),  Anonymous  case(m),  Rex  v.  Burridge(n),  Rex 
v.  Kilderby(o)i  and  Rex  v.  Minter  Hart{p)  is  to  the  same 
effect,  for  the  objection,  not  having  been  raised  by  demurrer, 
must  be  taken  to  have  had  the  same  effect  as  if  after  verdict. 
The  statute  7  Geo.  4,  c.  64,  s.  20,  being  framed  to  meet 
the  case  of  an  "  imperfect*'  or  '*  improper"  statement  of 
venue,  cannot  apply  where  the  defect  is  the  absence  of 
any  statement  as  to  the  substantive  offence,  or  even  as  to  a 
material  fact. 

5.  As  to  the  fifth  count,  the  same  observations  apply 
with  additional  force,  there  being  no  statement  of  venue 
whatever,  either  to  the  substantive  offence  or  the  ^'  aiding 

(a)  Cro.  Jac.  17.  (i)  «  Com  Rep.  56«. 

(6)  4  Mau.  &  S.  214;  1  Stark.  {k)  2  Keb.  303. 

Crim.  Pl.»  Sd  ed.,  p.  62.  (/)  9  Lord  Rayra.  886. 

(c)  Cro.  Eliz.  800.  (m)  2  Lord  Raym.  1304. 

Id)  a  Wros.  Saund.  59,  note  3.  (n)  3  P.  Wms.  496. 

(e)  Cro.  Eliz.  751.  {o)  1  Wms.  Saund.  308,  note  1, 

(/)  2  Keb.  302.  and  the  cases  there  cited, 

(g)  1  Balst.  205,  n.  (p)  6  C.  ft  P.  123. 
(A)  4  A.  ft  £1.  942. 
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1844.  aud  abetting/'  uokss  that  in  the  margin  can  be  imported 

Th  Q  without  any  words  of  reference  («r). 

V.  Cutm  adv.  vulL 

0*C0N1I0B. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — We  are  now  to  dispose  of  the  objections  arising 
from  the  want  of  a  venue.  None  is  stated  in  the  fifth  count, 
and  at  common  law  it  is  plainly  a  bad  count  for  that  reason. 
Every  material  fact  must  be  stated  with  time  and  place,  in 
order  that  the  grand  jury  may  appear  to  have  jurisdiction 
to  find  the  bill,  and  also  that  the  petty  jury  may  be  drawn 
from  the  proper  county  to  try  the  case.  This  is  laid  down 
in  all  the  books  and  authorities  cited  at  the  bar,  and  indeed 
the  count  was  scarcely  defended  at  the  bar  as  good  at  com- 
mon law,  neither  containing  any  venue  within  itself,  nor 
referring  to  the  county  written  in  the  margin. 

Recourse  must  then  be  had  to  stat.  7  Geo,  4«  c  64, 
8.  20,  enacting  that  no  judgment  after  verdict  or  confession 
or  default  shall  be  stayed  "  for  want  of  a  proper  or  perfect 
venue,  provided  it  shall  appear  by  the  indictment  that  the 
Court  had  jurisdiction  over  the  offence/^ 

Now  whether  the  total  omission  of  a  venue  can  be  con- 
sidered as  cured  by  those  words,  or  whether  they  are  to  be 
confined  to  cases  where  some  venue  is  stated,  though  im- 
perfectly or  improperly,  in  either  case  the  condition  on 
which  the  remedy  is  given  by  stat.  7  Geo.  4  is,  that  the  Court 
shall  appear  by  the  indictment  to  have  had  jurisdiction 
over  the  offence. 

If  this  means  local  jurisdiction,  the  fifth  count  does  not 
shew  it,  for  no  place  is  mentioned  in  the  body  of  it,  and 
we  cannot,  as  already  stated,  import  into  it  for  this  pur- 
pose the  county  noted  in  the  margin,  as  has  been  done  in 
civil  actions.  To  hold  this,  would  be  to  say,  as  was  said 
by  the  Solicitor-General,  that,  whenever  a  grand  jury  of  any 

(fl)  They  also  cited  Rex  v.  Stott,  Justice,  383  (ed.  D'Oy.  &  Wins.), 
as  reported  in  2  East,  P.  C.  753,  as  to  which,  see  the  observations 
780,  and  Rei  v.  Fra$er,  3  Burn's      of  the  Court  in  the  jadgaent. 
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county  has  found  a  bill  of  indictment  for  a  crime  cognizable 
under  the  commission^  a  trial  which  takes  place  upon  it  in 
that  county  must  be  good  after  verdict,  though  the  indict- 
ment may  not  shew  the  Court  to  have  any  local  jurisdiction 
over  the  offence^  on  which  condition  only  the  defect  is 
cured  by  the  statute. 

The  argument  drawn  from  stat  16  8c  17  Car.  2,  c.  8,  and 
Stat.  4  Anne^  c.  l6,  was  that,  as  in  civil  actions  the  total 
omission  of  a  venue  is  cured  by  the  former,  under  the  words 
"  for  want  of  a  right  venue/'  so  the  total  omission  of  venue 
in  criminal  cases  may  be  cured  by  7  Geo,  4,  under  the  words 
"  for  want  of  a  proper  or  perfect  venue." 

But  the  defect  cured  in  civil  actions  is  not  the  total 
omission  of  venue,  but  a  wrong  venue,  and  it  is  cured  by 
the  statute  Car.,  if  ''  the  cause  was  tried  by  a  jury  of  the 
proper  county,  where  the  action  is  laid."  Now  the  action 
in  every  civil  case  is  laid  in  the  county  stated  in  the  margin, 
and  if  the  trial  take  place  in  that  county  the  condition  is 
fulfilled.  By  4  Anne,  c.  l6,  the  remedy  is  extended  to  cases 
of  judgment  by  default;  all  the  defects  which  would  have  been 
cured  by  any  of  the  statutes  of  jeofails,  in  case  a  verdict 
of  twelve  men  had  been  given  in  such  action,  being  ex- 
pressly cured  by  the  2d  section  of  that  statute.  To  bear 
any  analogy  to  these  statutes,  the  7  Geo.  4  should  have 
cured  defects  of  venue  where  the  cause  was  tried  by  a  jury 
of  the  county  in  which  the  indictment  is  preferred. 

The  venue  in  the  margin  may  shew  this,  but  certainly 
does  not  make  the  indictment  shew  that  the  Court  had 
jurisdiction  to  try  the  offence,  unless  it  be  specially  referred 
to  in  the  body  of  the  indictment. 

The  distinction  between  civil  and  criminal  cases  in  this 
respect  has  been  established  in  so  many  cases,  that  it  is 
impossible  for  this  Court  to  overlook  or  neglect  it:  Reg.  v. 
Rhodes  {a),  I^enthal's  case  {b\  Rex  v.  Burridge (c)  znd  Rex 
V.  Fo8sett{d)  there  cited.     Other  cases  were  referred  to  in 
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(a)  9  Lord  Raym.  886. 
lb)  Cru.  Eliz.  137. 


(c)  3  P.  Wras.  439,  496. 
(rf)  3  P.  Wins.  497. 
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1844.  the  argumeot  It  follows  tbeot  as  the  Court  cannot  coo- 
-.  /^^  nect  the  body  of  the  indictment  with  the  margin  in  this 
V.  case,  for  want  of  such  special  reference,  that  it  does  not 

*'  appear  by  the  indictment  that  the  Court,  where  the  indict- 
ment was  found|  had  jurisdiction,  and  that  the  defect  is  not 
cured  by  the  statute  7  Geo.  4,  c.  64,  s.  20. 

The  Court  has  considered  whether  the  words  of  that 
statute  may  not  admit  of  a  different  and  a  wider  meaning, 
viz.  that  the  offence  shall  appear  to  be  of  such  a  nature 
that  the  Court  has  authority  to  try  it,  and  a  strong  argu- 
ment in  favour  of  this  construction  arose  from  the  apparent 
impossibility  of  giving  effect  to  the  words  in  any  other 
manner.  But  we  are  satisfied  that  such  is  not  the  case, 
and  are  convinced  that  defects  of  venue  are  not  intended  to 
be  cured,  unless  the  jurisdiction  of  the  Court,  in  respect 
of  locality,  is  made  to  appear. 

One  consideration  is  decisive  on  this  point.  Persons 
accused  might  be  punished  for  offences  committed  in 
another  realm,  if  the  quality  of  the  offence  alone  gave  juris* 
diction.    This  clearly  was  never  intended. 

Mr.  Dundas  referred  to  a  case  reported  not  quite  cor- 
rectly in  the  last  edition  of  BunC$  Justice  (a).  (It  is  also 
reported  in  I  Moody's  Crown  Cases  (6).)  1  now  hold  the 
very  case  on  which  the  opinion  of  all  the  judges  was  taken, 
and  a  copy  of  the  indictment  itself.  The  prisoner  was  tried 
for  bigamy  at  the  Old  Bailey  in  J  833.  The  first  marriage 
was  alleged  to  have  been  contracted  in  Kent,  the  second  in 
Surrey.  He  was  alleged  to  have  been  apprehended  on  a 
day  named,  but  of  the  place  or  county  in  which  he  was 
apprehended  no  mention  was  made.  The  conviction  was 
held  bad,  the  felony  being  proved  in  Surrey,  while  the 
venue  in  the  margin  was  Middlesex.  But  no  suggestion 
was  offered  that  Middlesex  could  be  drawn  from  the 
margin  into  the  body  of  the  averment  of  his  apprehension, 
though  that  would  have  unquestionably  cured  the  defect. 

(a)    Rex  V.   Fraur^  S   Burn's         (6)  P.  407.^ 
JutL  483  (ed.  D'Oj.  &  Wros.). 
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Nor  did  it  occur  to  any  one  that  the  conviction  could  be         1844. 
upheld  by  the  offence  of  bigamy  being  such  a  one  as  falls    ^^  Qf,nv 
within  the  jurisdiction  of  the  Court.  v. 

The  objection  on  the  score  of  omitting  a  local  venue  is 
not  merely  technical,  but  is  real  and  important.  For  the 
allegation  of  material  facts  as  occurring  in  the  county,  is 
not  only  that  which  alone  authorizes  the  grand  jury  to  en« 
tertain  the  bill  of  indictment,  and  generally  empowers  the 
Court  to  proceed  against  the  offenders,  but  is  also  the 
the  sheriff's  warrant  to  summon  the  petty  jury,  who  must 
pass  between  the  crown  and  the  prisoner.  In  case  of  an 
indictment  against  witnesses  for  perjury,  their  trial  might 
be  greatly  embarrassed,  and  perhaps  justice  defeated,  where 
the  jury  should  appear  to  have  been  empannelled  to  try 
without  authority.  To  make  the  act  of  trying  confer  the 
right,  without  some  express  provision  against  those  conse- 
quences, would  be  a  change  so  violent  that  we  cannot 
believe  it  to  have  been  intended  by  the  legislature. 

We  are,  therefore,  of  opinion  that  judgmeut  on  the  fifth 
count  must  be  arrested. 

An  objection  was  also  taken  to  the  fourth  count  on  the 
score  of  venue,  a  material  fact  being  alleged  without  place. 

Sioti^s  case,  reported  in  2  Eaifs  Pleas  of  the  Crown  (a), 
was  thought  to  bear  directly  on  this  doctrine,  and  was  not 
successfully  distinguished  in  the  argument.  But  the  master 
of  the  Crown  Office  has  found  the  paper  book  in  that  case, 
on  which  Mr.  J.  Ashursi  took  his  note  of  the  argument 
conducted  by  Liord  Abinger  on  the  one  side  and  the  late 
Mr.  Justice  Vaughan  on  the  other,  in  Michaelmas  Term, 
179B.  The  indorsement  of  that  learned  judge  intimates 
that  the  case  stood  for  further  argument.  The  prisoner 
was  convicted  in  April,  and  then  sentenced  to  twelve 
mouths'  imprisonment,  more  than  half  of  which  had  ex- 
pired before  the  argument,  and  there  is  every  reason  to 
suppose  that  Sir  £.  H,  East  is  mistaken  in  reporting  that 
case  as  decided.  Indeed  he  himself  intimates  (6)  that,  if 
(a)  «  East's  P.  C.  751,  753,  780.  (I)  P.  753. 
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there  was  error  in  the  senteDce,  it  might  possibly  have  been 
amended  by  being  changed  into  transportation  for  four- 
teen years,  and  that  the  prisoner's  counsel  was  aware  of 
the  danger  that  might  attend  the  success  of  his  argument. 

We  think,  however,  that  here  the  statute  7  Geo.  4  applies 
a  remedy,  as  the  conduct  imputed  as  criminal  to  defendants 
18  stated  with  a  venue. 

The  count  avers  unlawful  assemblies  at  divers  places 
not  named,  as  introductory  of  the  charge  against  defend- 
ants, which  is  the  aiding  and  assisting  persons  to  continne 
the  said  assemblies,  and  that  aiding  and  assisting  is  laid  in 
Lancashire.  The  Court,  therefore,  has  a  venue,  though 
an  imperfect  one,  because  the  introductory  averment  of  a 
material  fact  is  without  place,  but  the  charge  against  the 
prisoners  has  a  venue  and  refers  to  the  former  part  of  the 
count,  which  former  part  may,  therefore,  be  fairly  said  to 
have  an  imperfect  venue,  and  as  the  offence  is  laid  with  a 
proper  venue  the  Court  appears  by  this  count  to  have  juris- 
diction over  it. 

We  are  hence  of  opinion  that  this  count  may  be  sup- 
ported by  force  of  stat.  7  Geo.  4,  notwithstanding  the  ob« 
jections  to  its  venue. 

Judgment  arrested  on  the  fifth  count. 

In  the  same  term  (June  9)  counsel  for  the  defendants 
were  further  heard  in  support  of  their  rule,  in  reply  to  the 
argument  for  the  crown  on  shewing  cause  as  to  the  other 
objections  to  the  fourth  count,  but  no  judgment  has  been 
given. 


Robertson  and  another  v.  Struth. 

Debt.  The  declaration  stated  that  judgment  had  been  ob- 
tained by  the  plaintiffs  at  the  Supreme  Court  of  Judicature 
of  the  island  of  St.  Vincent's,  on  the  J  8th  April,  1 843,  against 
the  defendant  for  81£/,  lOi.  3d.  sterling,  for  their  damages 


Tuetday, 
April  30. 

In  a  declara- 
tion in  debc 
on  the  judg- 
ment of  a 
foreign  Court, 
it  is  not  neces 
sarj  to  state 
that  the  Court  had  jiirisdiction  over  the  parties  or  the  caase. 
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sustained  bj  occasion  of  the  non-performance  of  certain  1844. 
promises  and  undertakings  of  the  plaintiffs,  and  by  the 
said  courts  there  to  the  plaintiffs  adjudged,  whereof  the 
defendant  was  convicted,  as  by  the  record  and  proceeding 
thereof  remaining  in  the  said  Supreme  Court  of  Judicature 
in  the  island  of  St.  Vincent  fully  appears ;  and  which  said 
judgment  still  remains  in  that  behalf  in  full  force.  Sec,  and 
not  in  anywise  satisfied,  reversed,  &c. ;  and  plaintiffs  have 
not  obtained  any  satisfaction,  &c.,  by  means  of  which  said 
several  premises  defendant  then  became  liable  to  pay 
plaintiffs  the  said  sum,  &c.,  so  adjudged  to  them,  8cc., 
whereby  and  by  reason  of  the  non-payment  thereof  an 
action  hath  accrued,  &c. 
General  demurrer  and  joinder. 

Martin  for  the  defendant  contended  that  the  declaration 
was  bad,  because  it  did  not  shew  that  the  Court  had  any 
jurisdiction  over  the  defendant ;  that  it  contained  no  aver- 
ment of  his  having  been  at  any  time  in  the  island,  or  that 
the  cause  of  action  accrued  there.  He  cited  Colleit  v. 
Lord  Keiih{a\  Ferguson  v.  Mahon  (6). 

Bovill  contrJi,  contended  that  the  declaration  followed 
the  usual  and  approved  form,  and  cited  2  Ckitiy  on 
Pleading,  7th  ed.  p.  305,  Cowan  v.  Braidwood  (c),  O^Cal' 
laghan  v.  Marchioness  Thofnond(d),  Peacock  v.  BeU(e), 
Pigge  v.  Gardner  (/)> 

Martin  in  reply.  [Wightman,  J.  The  judgment  of  the 
Court  of  Jamaica  in  an  action  for  a  debt  has  been  held  to 
be  prim&  facie  evidence  of  the  debt,  "  though  it  is  compe- 
tent to  the  defendant  to  impeach  the  justice  of  the  judg« 
m'ent,  by  shewing  it  to  have  been  irregularly  or  unduly 

(a)  a  East,  sea  (cf)  d  Taunt,  82. 

(6)  11  A.  &  £.  179 ;  &  C.  3  (e)  i  Saand.  73. 

P.  &  D.  143.  (/)  1  Lev.  208. 
(c)  1  M.  &  Gr.  882. 
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obtained  :"  Lord  Mansfield  in  Walker  v.  Walker  (a\  refer- 
ring to  Sinclair  ▼.  Eraser  {b),.  ciied  in  The  Duchess  of 
Kingston^  case  (c).] 


Pes  Cubiam  (d). 

(a)  1  Doug.  1. 

(b)  1  Doag.  4,  6. 

(c)  «0  Howeirs  St.  Tr.  46& 


Judgment  for  defendant. 

(d)  Lord  Denman  C.  J.,  PaiU' 
Mont  Williamt  and  Wightman  Js. 


Jkfay  6/A. 

The  followiog 
instrumeDt 
was  tendered 
bj  defendant 
in  support  of  a 
plea  of  pay- 


LucAs  and  others,  executors  of  Rose,  r.  Jones. 

Covenant.  The  declaration  set  out  the  title  of 
Thomas  fVeatherby  Marriott  to  certain  premises  in  fee,  and 
that  Marriott,  to  wit,  on  the  Ist  June,  1831,  demised  by 
indenture  to  defendant,  his  executors,  &c.,  the  said  pre- 
mises for  twenty-one  years,  from  25th  March  then  last,  at 
the   rent  of  57 L   iSs.   payable  quarterly,  that  defendant 

™«"' ?['•?' ^o  covenanted  to  pay  such  rent,  and  entered  on  the  premises. 

(defendant)      The  declaration  then  stated  that  afterwards,  to  wit,  on  the 

offthf  s'llmof  ^^'^  ***y'  ^^^^*  Marriott  appointed  the  premises  to 
75L  from  his  J.  H  Mair,  and  Rose  the  testator,  in  fee.  .  It  then  set  out 
Sfi^^^''*'^  the  death  of  Mair  on  5th  April,  1836,  leaving  Rose  sur- 
quArter*s  rent_  viving,  who  continued  seised  of  the  premises  to  his  death. 
That  during  the  life  of  Rose,  a  large  sum,  8cc.,  to  wit,  80/., 
8cc.,  rent  for  five  quarters  became  due  by  defendant  to 
Rose. 

Plea,  payment  by  defendant  to,  and  acceptance  by  Mar^ 
riott,  of  a  large  sum,  to  wit,  &c.,  in  satisfaction  and  dis- 
charge of  the  sum  claimed,  with  an  averment  that  at  the 
time  of  the  payment,  defendant  had  no  notice  or  knowledge 
of  the  transfer  of  the  reversion  by  Marriott  to  Mair  and 
the  testator  Rose,  or  of  any  title,  interest  or  authority,  of 

Mair  and  Rose,  of,  in,  or  to  the  said  reversion,  or  of,  in,  or 
▼ered  by  Af . 

to  defendant  as  a  settlement  of  accoant.  Tt  was  stamped  with  a  1^  stamp,  with  no 
denomination,  and,  appearing  to  have  been  affiled  more  than  one  month  after  the  signing 
and  delivery  of  the  oaper :  Held,  inadmissible,  as  being  a  receipt  within  55  Geo,  3,  c. 
184,  and  consequently  not  stamped  in  time. 


of  his  house,  I 
hereby  dis- 
charge the 
same  rent  dll 
the  24th  day 
of  July,  1841." 
The  instru- 
ment was 
signed  by  M. : 
the  mortgage 
debt  in  ques- 
tion was  due 
from  M,  to 
defendant; 
and  the  paper 
bad  been  deli- 
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to  the  mooeys  so  paid  b;  defendant  to  Marrioii,  or  any         i844. 
part  thereof,  and  so  defendant  in  fact  saith,  that  no  part  of 
the  said  80/.  in  the  declaration  mentioned  ever  became  or 
was  due  or  owing  by  defendant  to  Rose  in  manner  and 
form,  8cc.     Verification. 

Replication,  that  defendant  did  not  pay  to  Marriott,  nor 
did  Marrioti  accept  or  receive  the  monies  in  the  plea  men- 
tioned in  satisfaction  and  dischargei  See.,  in  manner  and 
form,  See.,  issue  tendered  and  joined. 

There  were  other  issues  of  fact. 

The  cause  was  tried  at  the  Middlesex  Sittings  in 
Michaelmas  Term,  1843,  before  PattesonJ^  The  following 
facts  were  proved  by  the  defendant  in  support  of  his  plea. 
That  in  July,  1841,  Marriott  was  indebted  to  the  defendant 
in  a  sum  greater  than  the  amount  of  five  quarters*  rent  due 
from  defendant,  which  was  secured  by  a  mortgage  on  pre- 
mises of  Marriott.  That  in  pursuance  of  an  agreement, 
between  Marriott  and  the  defendant,  that  the  arrears  of 
rent  should  be  set  ofi"  against  the  mortgage  debt,  the  fol- 
lowing paper  was  signed  by  Marriott,  and  handed  to  the 
defendant. 

''  Mr.  Jones  having  written  off  the  sum  of  72/«  Ss.  9d. 
from  his  mortgage  debt,  being  five  quarters'  rent  of  his 
house,  I  hereby  discharge  the  same  rent  to  the  24tfa  July, 
1841." 

This  paper  was  tendered  in  evidence  for  the  defendant. 
It  was  stamped  with  a  1/.  stamp,  without  any  denomination, 
and  with  an  indorsement  by  the  commissioners  of  stamps 
to  the  effect  that  it  had  been  affixed,  on  payment  of  a 
penalty,  more  than  a  month  after  the  date  of  the  instrument. 
Counsel  for  the  plaintiffs  contended  that  the  document  was 
inadmissible,  inasmuch  as  in  order  to  prove  the  plea  it 
must  be  treated  as  a  receipt.  That  it  came  also  within  the 
definition  of  a  receipt  in  the  Stamp  Act,  55  Geo,  3,  c.  184, 
''  any  note,  memorandum,  or  writing  whatever,  given  to 
any  person  for  or  upon  the  payment  of  money,  whereby 
any  sum  of  money,  debt,  or  demand,  or  any  part  of  any 
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1844.  debt  or  demand  therein  specified,  and  amounting  to  22.  or 
upwards,  shall  be  expressed  or  acknowledged  to  have  been 
paid,  settled,  balancedi  or  otherwise  discharged  or  satisfied, 
&c."  That,  although  the  stamp  of  IL  is  greater  than  that 
required  for  a  receipt  for  money  of  this  amount,  yet  the 
provision  of  55  Geo.  3,  c.  184,  s.  10,  that  instruments 
stamped  with  stamps  of  improper  denomination,  but  equal 
or  greater  value  with  or  than  the  regular  stamps,  shall  be 
deemed  valid,  does  not  apply,  because  by  35  Geo.  3,  c.  55, 
ss.  8,  10,  11,  receipts  must  be  stamped  within  a  month 
after  execution.  The  learned  judge  received  the  document 
in  evidence ;  verdict  for  the  defendant  on  that  issue. 

Jervis  for  the  plaintiffs  in  the  following  term  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  the  reception  of 
this  document,  against  which 

Piatt  and  Barstow  now  shewed  cause. 

Jervis  contri. 

Lord  Denman  C.  J. — It  was  the  purport  of  the  agree- 
ment, between  Marriott  and  the  defendant,  that  the  writing 
off  the  mortgage  debt  was  to  be  considered  as  money. 
The  instrument  therefore  was  a  receipt  or  discharge  given 
on  the  payment  of  money,  and  not  stamped  in  time. 

Patteson  J. — There  is  no  doubt  that  instruments  which 
purport  merely  to  admit  a  settlement  at  a  former  time,  may 
operate  as  admissions  only,  and  not  receipts.  But  this 
instrument  evidences  a  payment  made  at  the  time.  And 
the  provision  in  55  Geo.  3,  c.  184,  s.  10,  which  might  have 
applied  if  the  instrument  had  been  stamped  before  exe- 
cution, or  within  a  month  after  it,  on  payment  of  a  penalty, 
will  not  remedy  the  defect  where  the  stamp  is  affixed  more 
than  a  month  after  execution. 

Williams  and  Wiohtman  Js.  concurred. 

Rule  absolute. 
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The  Queen  v.  Richards,  Bibd  and  others.  Monday, 

A  April  29. 

HABEAS  Corpus  issued  in  this  term^ commanding  the  i<|)^  return 

keeper  of  the  house  of  correction  at  Leicester  to  bring  up  to  a  writ  of 

the  bodies  of  Joseph  Richards^  John  Bird,  James  Walker  stated  that, 

and    William   Bird,  committed  and  detained  in  the  said  ^"^^*®i^,®^ 

Apnl,  1844, 

prison^  with  the  days  and  causes  of  their  being  detained,  8cc.  the  prisoner 

The  keeper  returned  as   follows :—"  Leicestershire  to  b/V'warran^^ 
wit.     I,  John  Allen,  the  keeper,  &c.,  do  certify  and  return,  of  commit- 
Sic.,  that,  before  the  coming  to  me  of  the  said  writ,  that  is  the  hand  and 

to  say,  on  the  8th  day  of  April,  a.d.  1844,  .7.  Walker  and  m?1  of  H.B., 

_;:  .      ;  a  justice,  &c., 

W,  Btrd,  m  the  same  writ  also  named,  were  severally  com-  dated  the  said 

mitted  to  my  custody  by  virtue  of  a  certain  warrant  of  ^^^^  j^e 
commitment,  the  tenor  of  which  is  as  follows/'— '^  Leices*  return  then  set 
tershire  to  wit.     To  the  constable  of  Worthington  in  the  mUmtntrr"^' 
said  county,  and  to  the  keeper  of  the  bouse  of  correction  at  citing  a  con- 
Leicester,  in  the  said  county.     Whereas  information  and  offence  against 

complaint  hath  been  made  before  me  William  Wootten  *'**•  ^  ^Jf^-  *> 

,  ,  c.  34, 8. 3, 

Abnetff  Esq.,  one  of  her  Majesty's  justices  of  the  peace  in  which  was  bad 

and  for  the  said  county,  by  Benjamin  Walker,  of  Worthing-  ^f  if  wd'then 

ton,  in  the  said  county,  coal  master,  upon  the  oath  of  the  went  on  to 

said  B.  Walker,  against  J.   Walker  and  W.  Bird,  late  of  SXlSs^and 

Worthington  aforesaid,  in  the  said  county,  colliers  to  the  whilst  the  pri- 

said  B.  Walker  at  his  Smorle  colliery,  that  they  the  said  J.  in  custody  the 

Walker  and  W.  Bird  have,  in  their  said  service,  severally  •a"noJ"*"c« 
,  .,         ^  •         •  1  .    .  .  caused  to  be 

been  guilty  of  a  certaui  misconduct,  misdemeanor,  miscar-  delivered  to 

riage  and  ill  behaviour  towards  him  the  said  B.  Walker,  in  '^®  gf®^®*" 

^  ^  '        another  war- 

that  they  the  said  J.  Walker  and  W.  Bird,  having  severally  rant  of  com- 

entered  into  their  service,  have .  severally  therein  not  ful-  ring^t'oit^at" 

filled  their  contract,  by  having,  at  the  township  of  Worth-  length,  by 

I         -1  ■      ^  ■     1  i.    A      .,  .  which  it  ap- 

ington  in  the  said  county,  on  the  4th  day  of  April  instant,  peared  that 

severally  neglected  their  work  in  such  service  contrary  to  ^^®  prisoner 
*•  ''         was  commit- 

the  statute  (a).     And  whereas  in  pursuance  of  the  statute,  ted  by  the 

same  justice 
(a)  4  Gto,  4,  c.  34,  s.  3.  on  the  same 

day  and  for 
the  same  offence.     Held,  that  the  second   ivarrant  of  commitment  being  valid    the 
prisoner  was  not  entitled  to  his  dischaife. 

VOL.  I. — D.  M.  3  E 


778  CASES  IN  THE  QUEEn's  BENCH, 

1844.         I  have  duly  examined  the  proofs  and  allegations  of  both 

^.     "^^       the   said  parties  touching  the  matter  of  the   said   com- 
TheQuBBN       ,  .  \  .  .J        .        .     .     ,         ^    L 

V.  plaint^   and,   upon    due   consideration   had   thereof,   have 

Richards,  adjudged  and  determined  that  they  the  said  J.  Walker 
and  If.  Bird  have  in  their  said  service  severally  been 
guilty  of  a  certain  misconduct,  misdemeanor,  towards  the 
said  B.  Walker,  in  that  they  the  said  J.  Walker  and 
W,  Birdf  having  severally  entered  into  their  said  service, 
have  severally  therein  not  fulfilled  their  said  contract,  by 
having,  at  the  township,  on,  severally  neglected  their 
work  in  such  service,  contrary  to  the  statute  (a).  Aud  I 
do  therefore  convict  them  the  said  J.  Walker  and  W.  Bird 
of  the  said  offence,  in  pursuance  of  the  statute  (a)  in 
that  case.  These  are,  therefore,  to  command  you  the  said 
constable  forthwith  to  convey  the  said  J.  Walker  and  W. 
Bird  to  the  said  house  of  correction  at  Leicester  aforesaid, 
and  to  deliver  them  to  the  keeper  thereof  together  with 
this  warrant.  And  1  do  hereby  command  you  the  said 
keeper  to  receive  the  said  J.  Walker  and  FT.  Bird  into 
your  custody  in  the  said  house  of  correction,  there  severally 
to  remain  and  severally  to  be  kept  to  hard  labour  for  the 
space  of  three  months  from  the  date  hereof,  and  for  your  so 
doing  this  shall  be  your  sufficient  warrant.  Given  under 
my  hand  and  seal  the  8th  day  of  April,  A.  D.  1844. 
William  Woollen  Abney."  (l.s.)  "  And  I  do  further  cer- 
tify," &c.  The  return  then  certified  that  on  the  same  8tb 
of  April,  1844,  J.  Richards  and  J.  Birdf  in  the  same  writ 
named,  were  severally  committed  to  the  keeper's  custody, 
by  virtue  of  a  certain  warrant  of  commitment  set  forth  in 
the  return,  and  exactly  like  the  preceding,  except  in  the 
names  of  the  parties  committed.  It  then  proceeded  as 
follows : — 

"  And  that  afterwards  and  whilst  the  said  J.  Walker,  W. 
Bird,  J.  Richards  and  J.  Bird  were  respectively  so  in  my 
custody,  that  is  to  say,  on  the  15th  day  of  April,  A.  n.  1844, 
the  said  W.  W,  /thney  caused  to  be  delivered  to  me  a 
certain  other  warrant  of  commitment,  the  tenor  of  which  is 

(a)  4  Geo,  4,  c.  34,  s.  3. 
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as  follows,—-''  Leicestershire  to  wit.     To  all  and  every  the        1844. 
constable  and  other  officers  of  the  peace  for  the  said  county    ,p.    ^ 
whom  these  may  concern,  and  to  the  keeper  of  the  house  «. 

of  correction  at  Leicester  in  the  said  county.  These  are  in 
her  Majesty's  name  to  command  you  and  every  of  you  the 
said  officers  forthwith  to  convey  and  deliver  into  the  custody 
of  the  said  keeper  the  body  of  J.  Walker,  late  of  Wortk- 
ington  in  the  said  county,  collier,  being  convicted  before 
me  IV.  W.  Abnm/f  Esq.,  one  of  her  Majesty*s  justices  of 
the  peace  in  and  for  the  said  county,  upon  the  evidence  on 
oath  oiB.  Walker^  of  Coleorton  in  the  said  county,  for  that 
he  the  said  J.  Walker  did  contract  with  the  said  J3.  Walker 
to  serve  him  in  the  capacity  of  a  collier  for  an  indefinite 
period,  determinable  nevertheless  on  either  of  the  said 
contracting  parties  giving  to  the  other  fourteen  days' 
previous  notice  of  his  intention  to  determine  the  said 
contract,  and  that  the  said  J.  Walker  did  enter  into  the 
services  of  the  said  B.  Walker,  and  did  continue  to  serve 
him  the  said  B.  Walker,  and  to  be  employed  by  him  as  a 
collier,  under  and  according  to  the  said  contract,  at  the 
township  of  Worthington  in  the  said  county  of  Leicester, 
so  being  then  and  there  in  the  service  of  him  the  said  J3. 
Walker  as  a  collier,  until  the  4th  day  of  April  instant,  and, 
the  term  of  the  said  contract  being  then  subsisting  and  in- 
complete, he  the  said  J.  Walker  did  misconduct  and  mis- 
demean  himself  in  his  said  service,  to  wit,  did  neglect  his 
work  and  refuse  to  go  to  it  on  being  requested  by  the  said 
B.  Walker  so  to  do,  whereby  divers  other  persons  em- 
ployed in  the  same  pit  were  prevented  from  proceeding 
with  their  ordinary  employment,  and  the  said  B.  Walker 
sustained  great  damage  and  loss,  contrary  to  the  form 
of  the  statute  in  such  case,  for  which  said  offence  I, 
the  said  justice,  have  ordained  and  adjudged  the  said  J. 
Walker  to  be  imprisoned  in  the  house  of  correction  at 
Leicester  in  and  for  the  said  county,  and  there  kept  to 
hard  labour  for  the  space  of  three  months,  and  you  the  said 
keeper  are  hereby  required  to  receive  the  same  J.  Walker 
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into  your  prison,  and  him  there  safely  to  keep  for  the  afore- 
said term  of  three  months,  and  during  that  time  to  be  kept 
to  hard  labour,  and  for  your  so  doing  this  shall  be  to  you 
and  every  of  you  a  sufficient  warrant.  Given  under  my 
hand  and  seal  at  Swepstone,  in  the  said  county  of  Lei- 
cester^  this  Bth  day  of  April,  a.d.  1844.  William  tVooltm 
Abney,^  (l.s.)  "  And  also  a  certain  other  warrant  of  com- 
mitment, 8cc."  The  return  then  set  out  three  other  war- 
rants precisely  similar,  except  in  the  names  of  the  parties 
committed,  against  W.  Bird,  J.  Richards  and  J.  Bird, 
''and  that  the  said  J.  Walker,  in  the  first  warrant  men- 
tioned, is  the  same  J.  Walker  as  in  the  third  warrant 
mentioned/'  (The  return  then  identified  the  other  three 
parties  respectively  with  those  mentioned  in  the  former 
warrants.)  "And  these  are  the  causes  of  detaining  the 
said  J.  Walker,  whose  bodies  I  have  here  ready  as  by  the 
said  writ  I  am  commanded." 

*'  The  answer  of  J.  Allen,  keeper  of  the  house  of  cor- 
rection." 


Bodkin,  Fry  and  Huddleston  for  the  prisoners.  The 
return  states  a  detainer  by  virtue  of  two  warrants,  each 
stating  a  conviction  of  two  of  the  prisoners  ;  it  also  returns 
four  separate  warrants  of  commitment,  each  applicable  to  a 
single  prisoner.  These  four  severally  contain  the  recital  of 
a  conviction,  but  are  not  convictions  themselves.  The  two 
former  warrants  must  be  treated  as  the  convictions,  and  that 
the  intention  of  the  justice  is  to  substitute  warrants  of  com- 
mitment free  from  objection  for  those  which  are  informal. 
In  that  case,  he  ought  to  have  withdrawn  the  former  war^ 
rants.  In  Re  Elmy  and  Sawyer,  {a)  there  the  party  had 
been  convicted  in  a  penalty  under  statute  3  &  4  WilL  4,  c. 
53,  and  committed  til!  he  should  pay  the  forfeiture.  The 
90th  section  of  that  act  empowered  the  justices  to  amend 
the  conviction  or  warrant  of  commitment,  whether  before 
or  after  conviction.     The  former  warrant,  which  was  in- 


(a)  1  Ad.  &  Ell.  843. 
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formal,  had  been  withdrawn  from  the  gaoler  and  another         1844. 

substituted,  but  it  did  not  appear  by  whom.     The  Court    J^Z^^ 

.,  /  .      r  ^  u       The  Queen 

there  would  not  presume  from  the  facts  returned  on  the  «. 

warrant  that  the  second  warrant  was  substituted  by  the  Richards. 
justices  as  an  amendment  of  the  first,  in  pursuance  of  the 
authority  given  by  the  act,  and  discharged  the  prisoners. 
There,  there  was  a  power  to  amend  an  erroneous  convic- 
tion given  by  statute,  but  here  there  is  no  such  power.  The 
erroneous  convictions,  therefore,  are  not  amendable  by  the 
justice  :  Rogers  v.  J  ones  {a).  But  it  is  clear  that  they  are 
not  sustainable  as  convictions.  [This  was  admitted  by 
WhitehursL]  Then  the  detainer  can  only  be  supported  by 
the  four  subsequent  warrants.  But  as  the  gaoler  is  to 
return  the  cause  of  taking,  and  the  detainer,  it  appears  that 
the  commitment  in  each  case  was  grounded  on  a  bad  con* 
viction.  If  the  instruments  are  to  be  considered  as  operat- 
ing both  as  warrants  of  commitment  and  convictions,  they 
are  bad  because  they  allege  no  time  or  place  when  or  where 
the  refusal  to  work  took  place.  It  might  have  been  out  of 
the  jurisdiction  of  the  justice.  Neither  is  it  shewn  that 
the  contract  was  within  the  act  4  Geo.  4,  c.  34 :  Lancaster 
V.  Greaves  (6).  These  are  both  material  allegations,  if  the 
instruments  are  to  be  taken  as  warrants,  not  grounded  upon 
prior  convictions.  But,  if  such  convictions  are  necessary, 
then  the  two  convictions  returned  must  be  taken  to  be  the 
convictions  on  which  the  warrants  are  grounded.  The 
parties  were  at  all  events  illegally  in  custody  till  the  receipt 
of  the  subsequent  instruments. 

WkUehurst  contrsk.  The  last  warrant  sets  out  offences 
within  the  third  section  of  the  act  4  Geo.  4,  c.  34.  Each 
of  them  states  that  the  prisoner  did  contract  with  the  said 
B.  Walker  to  serve  him  in  the  capacity  of  a  collier  in  the 
township  of  Worthington,  in  the  county  of  Leicester.  It 
is,  therefore,  clear  the  contract  is  within  the  act,  and  at  a 
place  within  the  jurisdiction  of  the  justice.    The  words  in 

(a)  5  D.  &  R.  268.  (6)  9  B.  &  C.  698. 
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1844.        and  for  the  county  in  the  recital  of  the  conviction  mark 

J^^'^X'^      ^^^^  ^^^  justice  acts  in  the  countj^  and  the  venue  shews 
o.  the  residence  of  the  justice  at  the  time.    This  is  the  form 

RiensitM.  of  ^u  orders  of  removal  to  which  the  same  doctrine  applies. 
The  gaoler^  therefore,  returns  a  good  warrant  of  commit- 
ment, nanielji  that  delivered  on  the  15th  of  April.  Can 
the  Court  then  discharge  the  prisoner  because  another 
cause  has  been  returned  with  regard  to  him^  which  is  insuffi- 
cient i  The  case  of  Re  Elmy  and  Sawyer  {a)  was  decided, 
not  on  the  general  power,  but  on  the  special  act,  and  the 
authority  there  given.  The  second  warrant  contained  no 
reference  to  the  first,  and  the  gaoler  stated  that  the  first  had 
been  taken  from  his  house.  It  did  not,  therefore,  appear 
that  the  justices  did  intend  to  amend  the  former  warrant* 
But  this  case  differs.  The  Court  cannot  discbai|;e  the 
prisoner  unless  wrongfully  in  custody.  But  he  is  not 
wrongfully  so,  if  under  a  legal  warrant.  The  gaoler  may 
be  liable  for  the  intermediate  time,  but  that  will  not  entitle 
the  prisoner  to  his  discharge.  The  Court  will  not  assume 
that  the  subsequent  warrants  were  founded  on  the  prior 
ones,  and  that  the  conviction  is  bad,  when  there  is  a  war- 
rant of  commitment  reciting  a  good  conviction. 

Lord  Dbnm  AN  C.  J. — We  think  you  right  in  that  respect. 
We  cannot  say  the  commitment  is  bad  when  the  warrant 
shews  a  legal  conviction  upon  which  it  is  supported. 

Patteson,    Williams    and    Coleridge    Js.   con^ 

curred.(6) 

(a)  i  Ad.  &  £11.  843.  (b)  See  Reg.  v.  Tordoft,  ante,  p.  6^3. 
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The  following  rule  was  read  in  this  Court  on  April  £4tli 
in  the  present  term. 

REGULA  GENERALIS. 

Easter  Term  in  the  Seventh  Year  of  the  Reign  of  Queen 
Victoria. 

It  is  ordered  that  for  the  future  it  shall  not  be  necessary  to 
have  a  warrant  of  attorney  to  acknowledge  satisfaction  of  a 
judgment,  or  a  judge's  fiat  thereon,  but  that  it  shall  be 
requisite  only  to  produce  a  satisfaction  piece  similar  to  that 
in  use  in  the  Court  of  Queen's  Bench ;  except  that  in  all 
such  cases  such  satisfaction  piece  shall  be  signed  by  the 
plaintiff  or  plaintiffs,  or  their  personal  representatives,  and 
such  signature  or  signatures  shall  be  witnessed  by  a  prac- 
tising attorney  of  one  of  the  Courts  at  Westminster,  ex- 
pressly named  by  him  or  them,  and  attending  at  his  or  their 
request  to  inform  him  or  them  of  the  nature  and  effect  of 
such  satisfaction  piece  before  the  same  is  signed,  and 
which  attorney  shall  declare  himself  in  the  attestation 
thereto  to  be  the  attorney  for  the  person  or  persons  so 
signing  the  same,  and  state  he  is  witness  as  such  attorney, 
but  any  judge  at  chambers  shall  have  power  to  make  an 
order  dispensing  with  such  signature  of  the  plaintiff  or 
plaintiffs,  or  their  personal  representatives,  under  special 
circumstances,  as  he  may  think  right :  And  that,  in  cases 
where  the  satisfaction  piece  is  signed  by  the  personal  repre- 
sentative of  a  deceased  plaintiff,  he  shall  prove  his  repre-^ 
sentative  character  in  such  way  as  the  Master  may  direct. 

(Signed^     Denman.  J.  Williams. 

N.  C.  TiNDAL.  J.  T,  Coleridge. 

Fred.  Pollock.  T.  Coltman. 

J.  Parke.  T.  Erskine, 

E.  Alderson.  R.  M.  Rolfe. 

J.  Patteson.  Wm.  Wightman. 

J.  GURNEY  C.CrESSWELL. 
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PRINCIPAL    MATTERS. 


ACCOUNTS. 

Return  of  banking  company's  ac- 
counts to  Stamp  Office.  See 
Banking  Company. 

Banker's  accounts.     See  Banker. 

Account  stated.     See  Partnership. 

ACTION. 

When  maintainable. 

For  arrest  of  privileged  person.  See 
Arrest. 

For  arrest  under  imperfect  warrant. 
See  Contempt. 

For  deceit.    See  Case. 

For  instigating  an  action.  See  Rea- 
sonable and  probable  Cause. 

For  w^r.     See  Gaming,  1,  2. 

For  deramation  in  respect  of  the  con- 
duct of  an  illegal  transaction.  See 
Defamation,  1. 

By  whom  maintainable. 

By  bankrupt  twice  certificated.    See 

Bankruptct,  2. 
By  fisherman.     See  Trespass. 

Agamsi  whom  maintainable. 

Against  person  acting  merely  as  at- 
torney.    See  Contempt. 

Against  railway  company,  for  acci- 
dent to  passenger.  See  Railway 
Company,  1. 

Form  of  Action. 
Trespass  or  case.    See  Arrest. 


Limitation  of  action.  See  Limita- 
tions, Statutes  of^Annuity — 
Bankruptcy,  S. 

Notice  of  Action. 
See  Railway,  1 . 

AFFIDAVIT. 

Taking  without  jurisdiction.      See 

Oaths. 
Jurat  to.     See  Banking  Company. 
Amendment  of,  when  allowed.     See 

Practice,  .5. 


AFFIRMATION. 

Taking   without  jurisdiction. 
Oaths. 


See 


ALDERMAN. 
See  Borough,  1,  2. 

AMENDMENT. 

A  plea  of  the  bankruptcy  of  the 
plaintiffs,  pleaded  puis  darrein 
continuance  (see  rule  H.T.  4  IFiH. 
4f,  c.  2),  is  amendable.  Holrcyd  v. 
Reed.  4SS 

Affidavits,  when  amendment  allowed. 
See  Practice,  5. 

"  Amendment*'  of  judgment.  See 
Oaths. 

Amendment  of  traverse  of  present- 
ment by  commissioners  of  sewers. 
See  Sewers. 
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ANNUITY. 

Money  had  and  received — Considera' 
turn  of  Annuity — Statute  of  Limita- 
tions, 

Where  an  annuity  was  granted  by 
the  defendant  to  the  plaintiff  in 
1826,  part  of  the  securities  for 
which  was  a  warrant  of  attorney 
and  judgment,  which  were  after- 
wards, in  1842,  set  aside  by  the 
Court,  upon  application  by  the 
defendant,  the  rule  nisi  stating 
amongst  other  grounds  a  defect  in 
the  memorial,  but  it  did  not  appear 
from  the  rule  absolute  that  the 
judgment  and  warrant  of  attorney 
were  set  aside  upon  that  ground, 
and  no  examined  copy  of  the  me- 
morial was  produced  by  the  de- 
fendant, nor  any  defect  therein 
proved  :— 

Held,  1.  That  an  action  for 
money  had  and  received  lay  by 
the  plaintiff  to  recover  the  consi- 
deration of  the  annuity. 

2.  That  the  Statute  of  Limita- 
tions was  no  bar  to  the  action,  the 
defendant  not  having  proved  the 
annuity  to  be  void  ab  initio.  Hug- 
gins  v.  Coates,  43d 

APPEAL. 
See  Poor. 


APPOINTMENT. 
See  PowEK. 

APPROPRIATION  OF  PAY- 
MENTS. 

See  BARKsa. 

ARBITRATION. 

See  Partnership. 

ARREST. 

See  Sheriff. 
Action  for  Arrest  of  prvoiUged  Person, 
Held  in   the   Exchequer   Chamber 


(reversiw  the  judgment  of  the 
Queen's  Bench), 

No  action  lies  against  the  sheriff 
or  his  officer  for  arresting  a  per- 
son attending  Court  as  a  witness, 
although  it  be  alleged  that  the  de- 
fendants knew  that  he  was  privi- 
leged and  arrested  him  maliciously. 

And  for  maliciously  detaining 
him  after  the  Court  had  ordered 
his  'discharge!  and  the  defendants 
had  notice  thereof,  qucere,  if  any 
action  lies,  but  at  all  events,  if  any, 
'  it  would  be  trespass,  and  not  case. 
Magnay  v.  Burt.  652 

ASSESSMENT. 

See  Church  Rate — Highway,  4— 
Poor. 

ASSIGNEES. 
Official  assignee.    See  BAKXRtJPTCY. 

ASSIGNMENT  OF  BREACHES. 

See  BoKD. 

ASSISES. 

Practice  where  judgment  pronounced 
at,  on  a  Queeivs  Bench  reoord. 
See  Oaths^ 

Order  for  costs  at,  on  a  road  indict*- 
ment.    See  Hiobwat,  2. 

ASSISTANT  OVERSEER. 

See  Poor,  4. 

ASSUMPSIT. 

See  Annuity — Contract-— Execu- 
tion—FRBioHXt 

Agamst  a  CorporoHtm, 

Where  a  borough  corporationi  under 
a  claim  that  a  particular  office  was 
vacant,  or  that  it  had  been  aboliihed 
by  the  Manicipal  Corporation  Act, 
had  for  some  years  wrongfully  re- 
ceived the  fees,  amounting  to  up- 
wards of  600/.,  payable  to  the 
holder  of  such  officei  held  that  iii« 
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debitatus  assumpsit  fcnfcnoney  had 
and  received  might  be  brought 
against  the  corporation ;  for,  as  it 
would  be  absurd  to  suppose  that  a 
corporation  would  contract  under 
Beat  to  refund  money  which  they 
claimed  to  be  their  own,  the  neces- 
sity of  the  case  required  such  a 
remedy.  Haii  v.  Matf<nrt  Sf<.  of 
Swansea.  4t75 

ATTACHMENT. 

The  rule  for  an  attachment  foe  non- 
payment of  costs,  pursuant  to  a 
master's  allocatur,  is  absolute  in 
the  first  instance,  although  against 
a  married  woman.  Reg.  v.  John- 
son. 231 

ATTESTATION. 

See  Wareant  op  Attorney. 

ATTORNEY. 

Right  of  Attorney  of  Great  Sessions  in 
Iraies  to  practise  in  superior  Courts. 

1.  An  attorney  on  the  shilling  roll, 
under  11  Geo.  4  &  1  Will.  4, 
c.  70,  s.  16  (entitled  to  practise  in 
the  superior  Courts  in  actions  and 
auits  against  persons  residing  in 
Cheshire  or  Wales),  is  within  the 
description  of  attornies  *'  prac- 
tising m  Englad  or  Wales"  in  C  & 
7  Vict,  c.  73,  s.  d,  and  conse- 
quently his  articled  clerk  is  enti- 
tled to  be  admitted  and  enrolled 
an  attorney  under  the  provisions 
of  the  latter  act.  In  re  Davis.   463 

Rigkt  of  Atiamies  in  Partnership  to 
bind  the  Firm  by  Guarantee. 

%»  One  of  a  firm  of  attornies  has  no 
.general  authority  to  bind  the  firm 
by  a  guarantee  given  to  pay  debt 
and  costs,  in  consideration  of  the 
plaintiff  discharging  his  debtor  out 
of  custody.    Hasieham  v.  Young. 

700 

Where  liable  in  trespass  for  a  wrong* 
M  arrest,  though  be  has  act^d^ 


merely  as  an  attorney.    See  Con- 

TBMFT. 

AUTHORITY. 

To  ;ign  fiats,  proof  of.  See  Bank- 
ruptcy, 6. 

AWARD. 
See  Partnership. 

BAIL. 

Pecuniary  Sufficiency  alone  to  be  con- 
sidered 

Where  a  person  is  apprehended  on 
a  charge  of  using  seditious  lan- 
guage, a  magistrate  has  no  right 
to  reject  bail  on  account  of  the 
character  or  political  opinions  of 
such  bail,  if  he  is  satisfied  of  their 
pecuniary  sufficiency.  Reg.  v. 
Badger.  ^  375 

Cancelling  bail  bond  given  in  Bank- 
ruptcy Court.  See  Bankruptcy, 
5. 

BAIL  IN  ERROR. 

Where  bail  not  put  in,  <*  execution  is 
not  delayed."   NewUmds  v.  Holmes. 

647 

BAILEE. 
See  Innkbeprr. 

BANKER* 

Payment. 

In  an  ordinary  banking  account  the 
first  item  of  the  debit  side  is  dis- 
charged by  the  first  item  on  the 
credit  side*  But  where  the  plain- 
tiffs were  bankers,  and  one  of  the 
defendants  upon  opening  an  ac- 
count with  them  had  borrowed  of 
them  1000/.,  for  which  he,  together 
with  the  other  defendants^  became 
bound  to  the  plaintiffs,  with  a 
condition  for  repayment  with  in- 
terest by  a  certain  day,  and  con- 
tinued afterwards  to  pay  in  and 
draw  out  money  upon  the  usual 
footing  of  a  banker's  account ;  and 
the  first  sum  entered  to  his  debit 
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on  the  account  was  partly  made  up 
of  the  1000/.,  to  secure  which  the 
bond  had  been  given.  Held,  on  a 
plea  of  solvit  post  dietn,  that  the 
bond  was  not  satisfied  by  sums 
subsequently  paid  in  exceeding  in 
amount  the  1000/.,  it  not  being  the 
intention  of  the  parties  that  the 
first  item  of  the  debit  side  should 
be  reduced  by  the  first  item  of  the 
credit  side,  but  that  the  bond 
should  stand  to  secure  the  plain- 
tiffs against  such  advances  as  they 
should  from  time  to  time  make  to 
the  defendant.     Hcnniker  v.  Wigg, 

160 

BANKING  COMPANY. 

Return  of  Accounts  to  the  Commissioners 
of  Stamps, 

Under  the  7  Geo,  4,  c.  46,  which  by 
8.  5  requires  that  copies  of  the 
annual  accounts  of  banking  com- 
panies within  the  act  shall  be  veri- 
fied by  the  oath  of  the  public 
officer,  taken  before  any  justice  of 
the  peace,  and  in  schedule  A.  con- 
tains a  form  of  such  affidavit, 
ending,  '*  sworn  before  me,  justice 
of  the  peace  in  and  for  the  said 
county ;"  Held,  that  a  return,  which 
appeared  on  the  face  of  it  to  be 
verified  ''before  /.  L,"  without 
adding  that  he  was  a  justice  of  the 
peace,  was  receivable  in  evidence. 
It  bein^  shown  that  /.  L,  was  in 
fact  a  justice. 

The  act  requires,  by  section  5, 
that  such  return  shall  be  delivered 
to  the  Commissioners  of  Stamps 
every  year,  "  between  the  28th 
February  and  the  25th  March ;" 
Held,  not  necessary,  in  order  to 
make  the  copy  of  such  return  ad- 
missible in  evidence  under  section 
6,  that  it  should  be  shewn  on  the 
face  of  such  copv  or  otherwise 
that  the  return  had  been  delivered 
at  the  Stamp  Office  within  the 
specified  time. 

In  an  issue  directed  between  the 
partners  of  a  banking  company 


and  certain  defendants,  to  try 
whether  the  said  defendants,  as 
partners  in  a  certain  joint  stock 
company,  were  indebted  to  the 
banking  company  :  Heidt  that  it 
was  no  defence  to  shew  that  some 
of  the  defendanu  were  also  part- 
ners in  the  banking  company,  as 
the  issue  was  directed  to  ascertain 
the  fact  of  the  defendants  being 
indebted,  and  was  not  to  be  deter- 
mined, like  an  action,  by  the  legal 
rights  of  the  parties.  Bosanquet  v. 
Woodford.  419 

BANKRUPTCY. 

Fraudulent  Preference. 

1.  In  order  that  a  payment  should 
constitute  a  fraudulent  preference, 
it  is  not  necessary  that  the  bank- 
rupt should  have  intended  to 
benefit  the  creditor  to  whom  the 
payment  is  made,  or  that  the  cre- 
ditor should  have  derived  benefit 
from  such  payment. 

Therefore  where  a  bankrupt, 
who  together  with  his  wife  had 
joined  in  mortgaging  for  700/.  a 
sum  of  2000/.  in  the  three  per 
cent.  Reduced  Annuities,  setued 
to  the  separate  use  of  the  wife, 
with  a  power  of  appointing  to  the 
husband  for  life,  and  to  their 
children  in  remainder,  paid  off  the 
creditor  : — Held,  that  this  was  a 
fraudulent  preference,  although  the 
object  of  the  payment  was  to  re- 
deem tlie  stock  and  benefit  the 
bankrupt's  own  family.  Marshall 
V.  Lamb.  S15 

Action  by  twice  certificated  Bankrupt 
who  has  not  paid  15s,  in  the  pound. 

2.  Under  stat.  6  Geo.  4,  c.  16,  ss. 
63,  127,  and  1  &  2  IVUl.  4,  c.  56,  s. 
25,  a  person  who  has  been  twice 
bankrupt  and  obtained  his  certifi- 
cates, but  has  not  paid  I5s.  in  the 
pound,  may  maintain  an  action  in 
respect  of  property  acquired  since 
his  last  certificate,  unless  his  bb* 
signees  interfere.    So  hM  in  the 
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Exchequer  Chamber,  reversing  the 
judgment  of  Q.  B.  Herbert  v. 
Saper  72S 

Promisey  reviving  Debt  barred  by  Cer-    I 
tificate, 

S,  The  following  note  heM  to  be 
sufficiently  signed,  and  to  contain 
a  sufficient  promise  under  stat.  6 
Geo,  4,  c.  16,  8.  131,  so  as  to  re- 
vive a  claim  barred  by  the  bank- 
rupt's certificate  :  **  Mr.  Stanley 
begs  to  inform  Messrs.  Lobb  &  Co. 
that  he  will  take  an  early  oppor- 
tunity of  settling  their  account,  but 
Mr.  Stanley  objects  to  give  his  bill.*' 
L(^b  V.  Stanley.  695 

Duty  of  Official  Assignee  as  to  Payment 
^  Money  into  Bank  of  England, 

4.  The  Lord  Chancellor  made  an 
order  under  1  &  2  IVill.  4,  c.  66, 
directing  each  official  assignee  of 
the  Court  of  Bankruptcy  to  pay 
into  the  Bank  of  England  all  such 
sums  of  money  as  should  come  to 
his  hands  as  soon  as  they  should 
amount  to  100/.,  and  to  sute, 
among  other  particulars,  "  the 
name  and  description  of  the  bank- 
rupt or  bankrupts  to  whom  the 
money  belonged."  Heldf  that, 
under  this  order,  an  official  as- 
signee is  bound  to  pay  into  the 
bank  as  soon  as  the  moneys  in  his 
hands  from  several  estates  amount 
in  the  whole  to  100/. 

Practice  as  to  cancelling  Bail  Bond  en- 
tered into  in  Court  of  Bankruptcy, 

5,  This  Court  will  not  order  a  bail 
bond^  entered  into  in  the  Bank- 
ruptcy Court,  under  stat.  I  &  2 
Vict.  c.  110,  s.  8,  to  be  delivered 
up  to  be  cancelled,  upon  affidavit 
that  the  defendant  has  rendered 
himself  according  to  the  condition 
of  the  bond.     Hayward  v.  Heffer, 

454 

Proof  of  Tiat. 

6.  A  flat  in  bankruptcy  is  sufficiently 
proved  by  shewing  it  to  have  been 


signed  by  a  Master  in  Chancery 
without  also  proving  his  authority 
from  the  Chancellor  to  sign  fiats 
under  1  &  2  Will.  4,  c.  56,  s.  12. 
Marshall  v.  Lambe.  815 

Rights  of  assignees  against  creditor 
on  warrant  of  attorney.  See  War- 
rant OF  Attorney,  2. 

Plea  of  bankruptcy  of  plaintiff  puis 
darrein  continuance.  See  Amend- 
ment. 

BARON  AND  FEME. 

See  Attachment — Poor,  15 — 
Power. 

BASTARDY. 
See  Poor. 

BET. 
See  Gaming. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  Sum  payable  absolutely. 
1  •  ''On  demand  I  promise  to  pay  to 
S.  the  sum  of  50/.  in  consideration 
of  foregoing  and  forbearing  an  ac- 
tion at  law  in  the  Court  of  Queen's 
Bench,  for  damages  ascertained  by 
consent  to  amount  to  that  sum,  by 
reason  of  the  injury  sustained  by 
his  wife,  in  respect  of  my  liability 
for  non-repair  of  a  footway." 

Heldy  that  the  money  was  pay- 
able absolutely,  and  the  instrument 
a  promissory  note.  Shenton  v. 
James  331 

Qualified  acceptance. 

%,  Assumpsit  by  indorsee  against  ac- 
ceptor of  a  bill  of  exchange,  ac- 
cepted "  payable  at  C.  &  Co., 
bankers,  London." 

Demurrer  on  the  ground,  that 
as  an  acceptance  payable  at  a 
banker's  generally,  without  the  re- 
strictive words  of  stat.  1  &  2  Geo. 
4,  c.  78,  "  and  not  elsewhere,"  is  a 
general  acceptance,  and  ought  to 
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be  so  declared  upon,  therefore  the 
declaration,  being  upon  an  accep- 
tance payable  at  a  banker's,  roust 
be  understood  to  mean  an  accep- 
Unce  payable  at  a  banker's  and 
not  elsewhere,  and  was  bad  for 
not  averring  presentment  at  the 
banker's. 

Hfld  (on  error  in  the  Exchequer 
Chamber,)  that  such  averment  was 
unnecessary,  as  the  effecffof  such 
an  acceptance  as  that  declared 
upon  was  to  make  the  presentment 
at  the  banker's  a  good  presentment, 
but  not  to  make  presentment  there 
necessary,  and  therefore  that  the 
declaration  was  good.  HaUtead  v. 
Skelton.  664 

CoHsideration  as  agamst  Indorsee. 

S,  In  an  action  by  indorsee  against 
drawer  of  a  bill  of  exchange,  a  plea 
that  defendant  indorsed  it  in  blank 
and  delivered  it  to  one  C.  for  a 
special  purpose,  viz.  to  get  it  dis- 
counted, and  without  value,  and 
that  C.  got  it  discounted  by  the 
plaintiff  and  /T.  jointlj^,  and  de- 
livered it  to  the  plaintiff  and  tV. 
jointly,  and  that  there  was  no  con- 
sideration from  the  plaintiff  solely 
for  the  indorsement  or  delivery :  — 
Held  bad.     fVood  v.  Connop.    223 

Consideration  where  Acceptance  in 
Fraud  of  Partnership. 

4.  Where,  under  an  issue  on  the  plea 
of  non  accepit,  it  appears  that  the 
acceptance  is  made  in  the  name  of 
a  firm  by  a  partner  competent  to 
bind  the  firm,  then,  although  such 
acceptance  is  shewn  to  be  a  fraud 
on  the  firm,  yet,  if  it  is  not  shewn 
that  the  holder  had  knowledge  of 
the  fraud,  he  is  not  called  upon  to 
prove  that  he  gave  consideration. 
Musgraoe  v.  Drake,  347 

See  also  Pleading,  6,  7, 11. 

BOND. 

Assignment  of  Breaches, 
In  an  action  of  debt  on  a  money  bond, 


where  breaches  have  been  anigned 
in  the  replication,  and  defei^bmt 
has  then  suffered  judgment  by  de- 
fault, such  assignment  of  breaches 
is  regular,  and  a  writ  of  inqunry 
may  be  executed  thereupon,  the 
orainary  course  of  striking  out  the 
pleadings  subsequent  to  the  decla- 
ration and  suggesting  breaches 
being  only  a  practice  adopted  for 
the  sake  of  convenience.  Lanes 
▼.  Shaw,  714 

BOROUGH. 

Mayor  -^Alderman — Ekction-^  (Im 
Warranto. 

1.  The  Court  of  Qiieen's  Bench  will 
not  in  its  discretion  grant  a  rule 
for  an  information  in  the  nature  of 
a  quo  warranto  against  the  mayor 
of  a  borough,  where  the  ground  of 
objection  to  his  title  is  that  he  was 
unduly  elected  alderman,  such  elec- 
tion having  taken  place  more  than 
twelve  months  before  the  rule  was 
moved  for ;  there  being  no  special 
circumstances  to  induce  the  Court 
to  interfere. 

The  <*  notice  of  his  election," 
within  five  days  of  which  the  mayor 
elect  is  required  by  6  &  7  ffVl.  4, 
c.  76,  s.  51,  to  *'  accept  such  ofRce 
by  making  and  subscribing  the 
declaration^"  means  notice  acquired 
either  by  being  present  at  the  elec- 
tion, or  by  official  notification ; 
where,  therefore^  it  appeared  that 
the  party  elected  had  no  notice  of 
either  of  these  descriptions,  but 
had  received  information  of  his 
election  in  a  private  manner,  it  was 
held  that  he  was  not  bound  to  sub- 
scribe the  declaration  within  five 
days  of  being  so  informed. 

Where  a  quo  warranto  is  applied 
for  against  a  mayor,  the  ground 
specified  in  the  rule  nisi  being  that 
he  was  unduly  elected  alderman^ 
this  is  not  such  a  statement  of  ob- 
jection as  to  be  defective  under  the 
rule  H.  T.  7  &  8  Geo.  4,  that  "the 
objection  intended  to  be  made  to 
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the  title  of  the  defendant  shall  be 
specified  in  the  rule  to  shew  cause/' 
if  it  appear  from  the  affidavits  that 
his  title  as  mayor,  which  is  chal- 
lenged, was  founded  upon  his  title 
as  alderman.  Reg.  v.  Preece,  156 
2.  By  the  7  fTtlL  ^  &  I  rict,  fe.  78, 
s.  45,  voting  papers  for  the  election 
of  aldermen  must  contain  the 
"  place  of  abode,"  of  the  person 
voted  for : — Held,  that  this  requi- 
site was  not  satisfied  by  papers 
naming  the  house  where  the  person 
voted  for  carried  on  the  business 
of  a  bookseller,  sleeping  elsewhere. 
This  defect  is  not  cured  by  the 
general  provision  of  5  &  6  fViU»  4, 
c.  76,  s.  142,  that  no  inaccurate 
description  in  any  voting  paper 
'*  required  by  this  act"  shall  hinder 
the  full  operation  "of  this  act." 
Reg.  V.  Deighton,  682 


Town  Council. 

io 
ee  Gaol. 


Riffht  of,  to  appoint  gaol  chaplain. 
See  ^ 


Justices. 

Right  of,  to  appoint  gaol  chaplain. 
See  Gaol. 


His  fees. 


Clerk  to  Justices, 
See  Justice,  2. 


BuRO£SS. 

Not  a  Corporate  Officer — Quo  War' 
ranto. 

3.  A  burgess  is  not  a  *'  corporate 
officer*'  within  sect.  5  of  stat.  6  & 
7  Vict.,  and  therefore  cannot  be 
called  upon  to  shew  cause  in  the 
first  instance  against  a  rule  for  an 
information  in  the  nature  of  a  quo 
warranto.    Reg.  v,  Milner.      495 

Occupation  to  qualify  a.  Burgess* 

4.  The  defendant  entered  by  inden- 
ture into  partnership  with  /.  D., 
who  was  owner  in  lee  of  a  house 
within  a  borough,  in  which  it  was 
agreed  that  the  business  of  book- 
sellinff  was  to  be  carried  on  by 
them  jointly  in  the  house,  J.  D.  to 


require  no  rent  for  the  parts  of  the 
house  in  which  the  business  was 
carried  on,  and  the  fixtures  in  those 
parts  to  be  joint  property.  The 
defendant  and  J.  D.  carried  on 
business  in  the  house,  and  were 
jointly  rated,  the  defendant  residing 
elsewhere  ;  semble,  that  the  defend-  ^ 
ant  was  an  '*  occupier,"  and  entitled 
to  be  a  burgess  within  the  5  &  6 
fVm.jA,  c.  76,  s.  9.  Reg.  v. 
DdgMon.  682 

See  also  2. 

Watch  Committee. 
Borough  Fundf  Misapplicatum  of. 

5,  An  order  by  a  town  council  for 
the  payment  out  of  the  borough 
fund  of  law  expenses  incurred  in 
prosecuting  parties  for  riot  and 
assault  on  the  mayor  in  the  execu- 
tion of  his  duty,  is  illegal,  there 
not  havinff  been  any  previous  reso- 
lution of  the  town  council  authoris- 
ing the  incurring  such  expendi- 
ture. 

A  similar  order  for  the  payment 
of  a  debt  secured  by  the  mayor's 
promissory  note,  the  sum  having 
been  borrowed  for  the  purpose  of 
paying  debts  of  the  corporation  in- 
curred since  the  passing  of  the  5 
&  6  fVm.  4,  c.  76,  is  likewise  ille- 
gal. 

Such  orders  may  be  removed  by 
certiorari  and  quashed,  although 
existing  only  in  the  form  of  reso- 
lutions of  the  council  entered  in 
the  minute  book,  and  angned  by  the 
mayor  only.  Reg.  v.  Town  Council 
of  Lichfield.  491 

6.  The  town  council  has  no  power 
under  the  Municipal  Corporation 
Act  (5  &  6  WiU.  4,  c.  76),  to  order 
the  expenses  of  an  indictment 
against  a  borough  constable  to  be 
paid  out  of  the  borough  fund. 

But  semble,  the  watch  committee 
might,  under  sect.  82,  make  such 
an  order,  subject  to  the  approba- 
tion of  the  council.  Reg.  v.  Thomp- 
son.  497 
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7.  It  18  a  misapplication  of  the 
borough  fund  to  pay  out  of  it  the 
costs  of  she  wing  cause  against  a  rule 
for  a  mandamus  to  try  which  of  two 
candidates  for  the  office  of  town 
councillor  was  duly  elected,  unless 
some  general  right  or  interest  of  the 
corporation  is  affected  by  the  pro- 
ceedings.    Reg,  V.  Leeds,  148 

When  fees  payable  out  of,  to  justice's 
clerk.     See  Justice,  2. 

BREACHES. 
Assignment  of.     See  Bond. 

BRIDGE. 

Upon  an  indictment  charging  a  town- 
ship with  a  prescriptive  liability  to 
repair  a  briage,  the  declarations  of 
an  inhabitant  are  admissible  against 
the  township,  for  he  is  a  party  to 
the  record,  whether  rated  or  not, 
and  cannot  be  compelled  to  attend 
as  a  witness. 

An  indictment  stated  that  from 
time  whereof,  &c.  there  hath  been 
and  still  is  an  ancient  bridge,  that 
one  part  of  it  was  in  township  A, 
and  the  other  in  parish  B, ;  that 
the  part  in  A.  was  out  of  repair, 
and  that  A.  was  under  a  prescrip- 
tive liability  to  repair. 

It  appeared  that  the  bridge  con- 
sisted of  four  arches,  part  of  the 
principal  arch  and  the  whole  of  the 
other  arches  being  in  A,,  and  that 
in  1806  the  principal  arch  had  been 
widened  from  9  to  16  feet  at  the 
joint  expense  of  A.  and  B. 

Heldf  that  there  was  no  misde- 
scription of  the  township's  liability, 
as,  if  the  prescriptive  liability  to 
repair  the  ancient  bridge  was  well 
described,  it  was  no  answer  to  show 
that  there  was  something  else, 
which  defendants  were  not  bound 
to  repair. 

And  quceret  whether  the  widen- 
ing of  the  bridge  was  any  thing 
more  than  a  mode  of  repair,  so 
that  the  bridge  was  still  the  same 
bridge,  and  the  prescriptive  lia- 


bility extended  over  the  added 
part  as  well  as  the  old.  Reg.  v. 
Adderhury^  East.  324 

CAPIAS  AD  RESPONDENDUM. 

No  longer  a  step  in  the  action.  See 
Practice,  1. 

CAPIAS  AD  SATISFA- 
CIENDUM. 

Justification  under. 

Trespass  for  assault  and  false  im- 
prisonment. Plea  of  justification 
under  a  writ  of  ca.  sa.  Replica- 
tion, that  the  said  writ  was  after 
the  issuing  thereof,  and  before  the 
commencement  of  the  suit,  ordered 
to  be  set  aside  and  was  set  aside 
by  order  of  a  judge  : — Helds  on 
special  demurrer,  that  the  replica- 
tion was  bad  for  not  averring  that 
the  writ  was  set  aside  for  irregu- 
larity.    Prentice  v.  Harrison.     50 

CARRIERS. 

Liability  of  railway  company  as  car- 
riers.    See  Railway  Company,  1. 

CASE. 

For  false  Representationwithout  Fraud. 

Case  by  the  plaintiffs  as  sheriffs  of 
Middlesex  against  the  defendants 
as  attornies  of  one  Power,  for 
falsely  representing  to  the  plain- 
tiffs that  one  J.  W.,  who  was  then 
in  their  custody  as  sheriff,  and  en- 
titled to  his  discharge,  was  another 
/.  W.t  against  whom  the  defend- 
ants as  attornies  for  the  said  Power 
had  sued  out  a  writ  of  ca.  sa.,  and 
delivered  the  same  to  the  plain- 
tiffs, by  reason  whereof  the  plain- 
tiffs wrongfully  detained  the  first 
mentioned  J.  W.,  and  were  after- 
wards obliged  to  pay  10/.  and  the 
costs  of  an  action  commenced 
against  them  by  him  for  the  un- 
lawful detainer.  The  declaration, 
after  stating  the  delivery  of  the 
writ  to  the  plaintiffs,  and  that  the 
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•/•  W.  then  in  their  custody  was 
not  the  same  person  as  the  /.  W. 
mentioned  in  the  writ,  and  that  lie 
was  entitled  to  his  discharge,  went 
on  to  aver  that  the  defendants, 
well  knowing  the  premises,  and 
for  the  purpose  of  preventing  the 
plaintiffs  from  discharging  the  said 
J.  W.^  made  the  false  representa- 
tion. 

Htld  (on  error  in  the  Exche- 
quer Chamber,  reversing  the  judg- 
ment of  the  Court  of  Queen's 
Bench),  that  a  plea  alleging  that 
defendants  had  reasonable  and  pro- 
bable cause  to  believe  and  did  be- 
lieve their  representation  to  be 
true,  was  an  answer  to  the  action. 
CoUin9  V.  EvoM.  669 

Case  for  the  arrest  of  a  privileged 
person.    See  Arrest. 

Against  innkeeper  for  negligently 
stabling  a  horse.  See  Innkeeper. 

For  instigating  an  action.  See  Rea- 
sonable AND  PROBABLE  CaUSB. 

CENTRAL  CRIMINAL  COURT. 

Averment  of  jurisdiction  in  indict- 
ment.    See  Criminal  Law,  4. 

CERTIFICATE. 

Judge* s  Certificatefor  speedy  Execution. 

A  certificate  tor  speedy  execution  to 
issue  '*  for  the  sum  recovered  bv 
the  verdict"  includes  costs  as  well 
as  damages. 

Where,  therefore,  a  judge  had  so 
certified  for  the  plaintiff  in  an  ac- 
tion of  assumpsit,  and  the  plaintiff 
issued  a  capias  for  the  damages 
only: — Held,  that  he  could  not 
obtain  a  second  capias  for  the  taxed 
costs.     Smiih  v.  Dickmon.       468 

Bankruptcy  certificate.  See  Bank- 
ruptcy. 

CERTIORARI. 

Resolutions  of  town  council  remove- 
able  by  certiorari.  See  Borough,  5. 
VOL.  I,— p.  If. 


Judgment  at  the  assizes  where  case 
removed  by  certiorari.  See  Oaths. 

Venue  in  cases  removed  from  the 
Central  Criminal  Court.  See  Cri- 
minal Law,  4. 

Application  for,  too  late.  See 
Sewers. 

"  Prosecutor,"  his  liability  for  costs. 
See  Costs.  S. 

CHAIRMAN. 

Of  railway  board,  signature  to  mi- 
nutes. See  Railway  Company,  2. 

CHAPLAIN. 

;  Right  of  borough  justices  to  appoint. 

See  Gaol. 
t 

CHARTER. 
Validity  of  grant.    See  Grant. 

CHARTERPARTY. 

See  Freight. 

CHURCH  RATE. 

Refusal  to  concur  in  making  Church 
I  Rate-'ProhUfition. 

I  A  citation  against  a  parishioner, 
charging  him  with  that  he  "  wil- 
fully and  contumaciously  ob- 
structed, or  at  least  refused  to  make 
or  join  or  concur  in  the  making  of 
a  sufficient  rate  for  providing  funds 
to  defray  the  expense  of  the  neces- 
sary repairs  of  the  parish  church," 
does  not  contain  a  sufficient  alle- 
gation of  an  offence  cognisable  by 
an  Ecclesiastical  Court. 

Where  the  parishioner  had  ap- 

I  peared  under  protest  to  such  a 
citation,  and,  his  protest  having 
been  overruled,  had  been  ordered 
to  appear  absolutely,  a  declaration 
in  prohibition  held  good  on  de- 
murrer, on  the  ffround  that  the 
citation  was  insuracient  to  give  ju- 
risdiction, and  the  application  not 
premature.      Francis  v.   Steward, 
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CLERGYMAN. 

Defamation  of.  See  Ecclesiasticai. 
Law. 

CLERK. 

Justice's  derk,  fees  of.  See  Jus- 
tice, S. 

Parish  clerk,  dismissal  of.  See 
Office. 

CO-DEFENDANT. 
Suggestion  of  his  death.    See  Com- 

SPiaACY,  1. 

COLLIER. 

Pit  bond,  construction  of.  See  Con- 
tract, 2, 

COMMITMENT. 

1.  In  a  commitment  in  execution^ 
under  stftt.  4  Geo,  4,  c.  d4,  s.  3, 
which  is  intended  by  the  statute 
to  operate  as  a  conviction,  the 
warrant  must  show  that  the  ma- 
gistrate has  done  all  that  is  neces- 
sary to  make  the  conviction  law- 
ful. Therefore  where  it  did  not 
sufficiently  appear,  on  the  face  of 
the  warrant  of  commitment,  that 
the  witnesses  in  support  of  the 
charge  had  been  examined  in  the 
prisoner*s  presence  : — Held,  that 
he  was  entitled  to  his  discharge. 
Reg.  V.  Tordo/L  693 

2.  To  a  writ  of  habeas  corpus  to  the 
keeper  of  the  house  of  correction 
at  Leicester,  the  gaoler  returned, 
that  on  the  8th  of  April,  1844,  the 
prisoner  was  committed  to  his  cus- 
todv  by  a  warrant  of  commitment 
under  the  hand  and  seal  of  H,  £., 
a  justice  of  the  peace  for  the 
county,  dated  the  said  8th  day  of 
April.  The  return  then  set  out 
the  commitment,  reciting  a  convic- 
tion for  an  offence  acamst  stat.  3 
Geo,  4,  c.  34,  s.  3,  which  was  bad 
on  the  face  of  it,  and  then  went  on 
to  allege  that  afterwards  and  whilst 
the  prisoner  was  so  in  custody,  the 


same  Juatice  caused  to  b«  dtllttred 
to  him  another  warrant  of  eotn- 
mitment}  setting  it  out  at  lengthy 
by  which  it  appeared  that  the  pri- 
soner was  committed  by  the  aatne 
justice  on  the  aame  day  and  for 
the  same  offence  t^^HM,  that  the 
«ecofic/warrant  of  commitment  being 
valid,  the  prisoner  was  notentided 
to  his  discharge.  Reg.  v.  JlicA- 
ards.  777 

See  also  Contshpt. 


COMPANY. 
See  BAirittMO  CoifpAinr<^RAiDr. 

CoitPAKT. 


AT 


CONSIDERATION. 
See  Bills  of  ExghamoBi  3, 4— Cok- 

TEACT  —  FkBIGBT— -  MABTIft  AlTft 

SaavANT. 

CONSPIRACY. 

By  means  of  Contract. 

1.  An  indictment  charging  that  A. 
and  B.f  horse  dealers,  being  evil 
disposed  persons,  and  seeking  to 
get  their  living  by  various  subtle, 
fraudulent  and  dishonest  practices, 
together  with  divers  other  evil  dis- 

{)osed  persons,  unlawfullv,  fraudu- 
ently  and  deceitfully  did  combine, 
conspirci  &c.  by  divers  fabe  pre* 
tences  and  subtle  means,  to  obtain 
to  themselves  from  C»  divers  sums 
of  money  of  the  monies  of  C,  and 
to  cheat  and  defraud  him  thereof, 
is  not  bad  on  the  ground  of  gene- 
rality. 

A»  and  B.,  in  concert  with  each 
otheri  falsely  pretended  to  C*  that 
a  horse  which  they  had  for  aale 
had  been  the  property  of  a  lady 
deceased,  and  was  then  the  pro* 
perty  of  her  sister,  and  was  not 
then  the  property  of  any  horse 
dealer,  and  that  the  horse  was  quiet 
to  ride  and  drive,  and  bv  these 
misrepresentations  induced  C.  to 
purchase  the  horse. 
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MM,  that  they  were  inditteble 
^t  eonaptriicy,  although  the  tnoney 
WM  to  be  obtained  through  the 
medium  of  a  contract. 

StmbUi  that  they  were  also  in- 
dictable for  obtaining  money  by 
false  pretences. 

One  of  two  defendants  in  an  in- 
dictment !br  conspiracy  died  after 
the  venire  facias  juratoi'es  Was  re- 
turnable and  before  trial;  the  other 
defendant  wa»  tried  and  found 
guilty. 

Htid,  no  tnistrial,  although  no 
Mgffestion  of  the  co-defendant's 
alath  had  been  entered  on  the 
record  before  trial.  Reg.  v.  Ken- 
rkk.  S08 

9%  Semkki  that  an  indictment  charging 
the  defendants  with  conspiring  to- 
gether to  cheat  and  defraud  certain 
iubjeots  of  the  queen»  being  trades- 
man) of  goodtf  and  chattels,  is  suf- 
fleitntf  without  naming  the  trades- 
men or  alleging  overt  acts. 

An  indictmenti  after  charging  as 
aboVet  proceeded  to  allege  that  A.^ 
one  of  tne  defendants,  in  pursuance 
of  the  coiispiracy>  IVaudulently  ob- 
tained on  credit  goods  from  cer- 
tain tradesmen  (named)  and  other 
tradesmen  whose  names  are  un- 
known ;  that  A.,  in  further  pur- 
suance of  the  conspiracy,  procured 
these  goods  to  be  delivered  at  her 
house;  that  they  were  not  paid 
for ;  that  the  defendants^  in  further 
pursuance  of  the  conspiracy,  pre- 
tended that  certain  fictitious  debts 
were  due  from  A,  to  the  other  de- 
fendants respectively,  and  caused 
actions  to  be  commenced  and  judg- 
ments obtained  and  writs  of  fi.  m. 
issued,  by  virtue  of  which  the 
goods  so  obtained  were  taken  in 
execution  to  satisfy  the  fictitious 
debts,  and  that  the  defendants  did 
in  this  manner  unlawftilly  cheat 
and  defraud  the  before-mentioned 
tradesmen  :—^e/i/,  that  if  the 
charging  part  had  been  insuffi- 
cient, tne  overt  acts  thus  suted 


would  have  supported  it,  and  that 
the  concluding  allegation  was  not 
a  statement  of  a  separate  offence 
(obtaining goods  by  fraudulent  pre- 
tences), but  an  unnecessary  sum- 
ming up  of  the  facts  stated  as  overt 
acts.    Reg,  v.  King.  741 

CONTEMPT. 

By  order  of  the  Court  of  Review  it 
was  ordered  that  the  plaintiff 
should  pay  certain  costs.  The 
party  entitled  to  the  cosu  after- 
wards petitioned  the  Court,  re- 
citing the  above  order,  and  the  ser- 
vice of  it  on  the  plaintiff  and  his 
disobedience  to  it,  and  prayed  that 
the  plaintiff  might  be  committed 
to  prison  for  his  contempt  of  the 
order. 

Thereupon  a  further  order  issued 
fVom  the  Court,  which,  after  recit- 
ing the  petition  and  the  order,  pro- 
ceeded to  order  that  the  plaintiff 
<*  do  stand  committed,  ftc.  for  his 
contempt  in  the  said  petition  men- 
tioned or  referred  to,  and  that  a 
warrant  do  forthwith  issue  for  that 
purpose." 

A  warrant  afterwards  issued, 
which  recited  that  by  the  order 
last  mentioned  it  was  ordered  that 
the  plaintiff  should  be  committed 
"  for  his  contempt  in  the  said  peti- 
tion mentioned  or  referred  to," 
and  then  directed  his  imprison- 
ment *'  until  the  further  order  of 
this  Court." 

Heidf  That  the  warrant  was  no 
justification  for  taking  the  plain- 
tiff in  custody,  as  the  warrant  re- 
ferred to  the  order,  in  which  there 
was  no  general  adjudication  of  a 
contempt,  nor  any  fact  found,  nor 
any  thing  directed  to  be  done  by 
the  prisoner  to  clear  himself. 

That  the  petitioner's  attorney, 
who  had  indorsed  the  warrant  with 
his  own  name,  and  who  had  re- 
fused information  as  to  the  amount 
of  the  costs^  when  a  friend  of  the 
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plaintiff  inquired  for  the  purpose 
of  paying  them,  was  liable  in  tres- 
pass.    Green  v.  Elgie.  199 

CONTRACT. 

CondUion'^Consideration. 

1 .  Assumpsit.  The  declaration  stated 
that  the  plaintiff  had  obtained  a 
patent  for  steam  engines,  that  de- 
fendants were  about  to  build  a 
steam  ship,  that  plaintiff,  on  the 
28th  November,  1836,  agreed  to 
allow  them  to  use  his  patent  in  the 
construction  of  a  pair  of  steam 
engines  then  about  to  be  made  for 
the  ship,  and  also  to  use  his  patent 
in  engines  for  any  other  ships 
thereafter,  the  defendants  to  pay 
2000/.,  viz.  1000/.  on  the  1st  Au- 
gust, 1837,  and  the  remainder  on 
the  1st  July,  1838;  and  also  5/. 
per  horse  power,  for  every  engine 
"  which  should  at  any  time  there- 
after be  made  or  manufactured 
and  used  on  board  any  other  ship" 
of  the  defendants,  in  which  the 
principles  of  the  plaintiff's  patent 
should -be  used  or  adopted,  the 
same  to  be  paid  for  on  the  entering 
into  a  contract  with  an  engine 
maker  for  the  manufacturing  of 
such  engine. 

HeU  that  the  5L  per  horse 
power  was  payable  as  soon  as  the 
defendants  entered  into  a  contract 
with  the  engine  maker,  and  that  it 
was  payable,  although  the  contract 
with  the  engine  maker  was  after- 
wards rescinded,  and  no  engine 
on  the  plaintiff's  principle  was 
either  used  or  manufactured ;  for 
the  consideration  for  the  promise 
was  the  license  to  use  and  not  the 
user.  Hall  v.  Bainbridge,  S33 
See  also  Freight. 

Mutuality. 

2.  By  an  agreement  called  a  "  pit 
bond,"  the  owners  of  a  coal  pit 
retained  and  hired  the  plaintiff 
for  a  year}  the  plaintiff,  <<  during 


all  the  times  the  pit  shall  be  laid 
off  work,  to  continue  the  serrant 
of  the  said  owners,  subject  to  their 
orders  and  directions,  and  h'able 
to  be  employed  by  them  at  such 
work  as  they  shall  see  fit/'  and  at 
certain  wages. 

Heldt  that  under  this  agreement 
the  pit  owners  were  not  bound  to 
employ  the  plaintiff  for  a  reason- 
able number  of  working  days  dur- 
ing the  year.  WiUiamtom  v.  Tajf' 
lor.  389 

See  also  Master  and  Servant. 

Sale  of  Machinery— FUnett  for  the 
Purpose, 

3.  Where  defendant  orders  of  plain- 
tiff a  machine,  previously  known 
and  ascertained,  for  which  plain- 
tiff had  a  patent,  it  is  no  answer 
to  an  action  for  the  price  of  the 
machine,  that  it  does  not  answer 
the  purpose  specified  in  the  patent, 
althougn  it  is  not  shewn  that  the 
defenibnt  has  had  previous  oppor- 
tunities of  exercising  his  judgment 
as  tolhe  usefulness  of  the  machine. 
OUphant  v.  Bayky.  373 

Criminal  liability,  where  fraud  com- 
mitted by  means  of  contract,  see 
Conspiracy. 

CONVICTION. 
See  Commitment — Justice,  1. 

CORPORATION. 
See  Assumpsit — ^Borough — Oaol. 

CORRECTION,  HOUSE  OF. 

Appointment   of   Chaplain.      See 
Gaol. 

COSTS. 

On  lower  Scale. 

1 .  Where  an  action  of  assumpsit  was 
tried  at  the  assizes,  and  the  plain- 
tiff recovered  a  verdict  for  2/.,  and 
the  judge  refused  to  certify  that 
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it  was  a  proper  cause  to  be  tried 
before  him,  the  costs  of  the  attor- 
ney for  attendance  at  the  assises 
are  to  be  taxed  on  the  lower  scale 
according  to  the  directions  of  sche- 
dule 3  of  the  rule  of  Hilary  Vaca- 
tion, 4  Wiil.  4,  as  those  directions 
apply  to  country  as  well  as  to  town 
causes.     Gibbs  v.  Whatlcy.      442 

Whert  Damages  under  40f. 

2.  Where  a  plaintiff  in  trespass  has 
obtained  judgment  on  demurrer, 
and,  on  the  trial  of  a  writ  of  in- 
(|uiry  to  assess  the  damages,  the 
jury  give  less  than  40«.,  the  plain- 
tiff is  not  deprived  of  his  costs  by 
3  &  4  Vict.  c.  24,  8.  2.  Tajfior  v. 
Roife.  229 

See  also  PaACTicE,  4. 

Payable  by  Person  noi  Party  to  the 
Rule. 

3.  Where  an  order  for  payment  of 
money  out  of  a  borough  fund  is 
brought  up  by  certiorari,  under  7 
Wai.  4  &  1  Vkt.  c.  78,  s.  44,  and 
quashed  with  costs,  the  Court 
snould  decide,  when  the  quashinff 
is  ordered,  who  is  to  be  charged 
with  the  costs  as  '*  prosecutor"  of 
the  order,  and  the  name  of  such 
party  should  be  inserted  with  the 
rule. 

Where  this  practice  had  not  been 
followed,  ana  rule  for  quashing 
such  orders  was  merely  drawn  up 
with  costs  '*  to  be  paid  by  the 
prosecutors,'*  without  naming  them, 
the  Court  refused,  on  motion  by 
the  party  who  had  obtained  the 
rule  for  quashing,  to  issue  attach- 
ment against  certain  persons  who 
had  made  affidavits  in  opposition 
to  the  certiorari,  and  placed  them- 
selves, according  to  the  argument 
of  the  party  moving,  in  the  posi- 
tion of  "  prosecutors"  of  the  or- 
ders Quashed.  Reg.  v.  Dunn.  737 
Costs  ot  bastardy  order.  See  Pooa, 
29. 


Mandamus  to  pay  costs  of  road  in- 
dictment.   See  Highway,  2,  3. 
See  also  Attachment. 
Costs  in  error.    Newiands  v.  Holme». 
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COUNCIL. 
See  Borough — Gaol. 

COVENANT. 

See  Master  and  Servant. 

CRIMINAL  INFORMATION. 
See  Criminal  Law,  5. 

CRIMINAL  LAW. 

Quashing  Indictment. 

1.  By  3  &  4  miL  4,  c.  51,  s.  29,  a 
person  making  a  &lse  oath  before 
any  surveyor  or  inspector-general 
of  the  customs,  on  inquiries  made 
by  him  for  ascertaining  the  truth 
of  facts  relative  to  the  customs,  or 
the  conduct  of  officers  employed 
therein,  is  made  liable  to  the  pains 
and  penalties  of  perjury. 

By  3  &  4  JFUl.  4,  c.  53,  s.  112, 
<*  No  indictment  shall  be  preferred, 
or  suit  commenced,  for  the  reco- 
verv  of  any  penalty  or  forfeiture 
under  this  or  any  other  act,  re- 
lating to  the  customs  or  excise, 
(except  in  the  case  of  persons  de- 
tained and  carried  before  one  or 
more  justices  in  pursuance  of  this 
act,)  unless  such  suit  shall  be  com- 
menced **  in  the  name  of  the  attor- 
ney-generator under  the  directions 
of  the  commissioners  of  customs  or 
excise,  or  in  the  name  of  one  of 
their  officers,  under  their  direc- 
tions.'* The  Court  refused  sum- 
marily to  interfere  by  quashing  an 
indictment  under  the  first  men-* 
tioned  section,  or  by  staying  the 
proceeding,  where  it  appeared 
that  the  indictment  had  not  been 
authorised  under  the  last  men- 
tioned section.    Reg.  v.  Buml^. 

362 
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2.  A  count  in  an  indictment  for  a 
misdemeanor,  with  a  statement  or 
venue  in  the  margin,  charging, 
without  any  other  statement  of 
place,  that  the  defendants,  together 
with  divers  evil-disposed  persons, 
unlaw Aitly  endeavoured  to  excite 
her  Majesty*s  subjects  to  disaffec- 
tion, &c. : — Held  bad,  in  arrest  of 
judgn^ent,  for  want  of  statement 
of  venue  in  the  body  of  the  indict- 
ment ;  the  defect  not  being  cured 
by  7  Geo,  4,  c.  64,  s.  20. 

Another  count,  with  a  statement 
of  venue  in  the  margin,  stated  that 
certain  persons  (witboyt  apy  state- 
ment of  place)  unlawfully  and  tu- 
multuously  assembled,  &c.;  and 
that  the  defendants  (with  a  state- 
ment of  place)  did  <*  unlawfully 
aid,  abet,  comfort,  support  and  en- 
courage the  said  persons  to  conti- 
nue such  unlawful  assemblies. 

SemUe^  that  such  count  would 
have  been  bad  at  common  law  for 
want  of  statement  of  venue;  but  that 
in  this  instance,  it  was  the  ''want of 
a  proper  or  perfect  venue,"  and  it 
was  therefore  cured  by  7  Geo,  4, 
c.  64.  s.  20.     Reg.  v.  O'Connor, 
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3.  Where  in  an  indictment,  aAer  de- 
scribing the  defendant  as  "  of  the 
parish  of  A.  in  the  county  of  B.," 
the  offence  it  laid  to  have  been 
committed  "  at  the  parish  afore- 
said," omitting  any  statement  of 
oountv,  this  statement  of  the  venue, 
if  defective,  is  cured  by  7  Geo.  4, 
c.  60,  8.  24^  af^er  verdict,  the  case 
having  been  tried  by  a  jury  of  the 
county  first  named. 

Qunn'e^  whether  the  statement 
be  defective*     Reg,  v.  Albert.     89 

4.  Where  an  indictment,  which  had 
the  marginal  venue  <*  Central  Cri- 
minal Court/'  and  alleffed,  accord- 
ing to  statute  4  &  5  friU.  4,  c.  36, 
that  the  offence  was  committed 
within  tlic  jurisdiction  of  the  Cen- 
tral Criminal  Court,  was  removed 


by  certiorari,  and  tried  in  Middle- 
sex. 

Heldf  that  judgmeot  mutt  be 
arretted,  at  there  wat  no  alUgation 
that  the  offence  had  beea  oom- 
mitted  in  that  eounty. 

The  Court  refused  to  remove 
the  objection  by  eBterisf^  nunc 
pro  tunc,  a  tuggettioo  direetiag  a 
trial  at  Middlesex.  Reg.  v.  Stooh 
eU.  189 

Criamal  J^farmatum^ 

5.  Spoken  words,  charging  a  magps- 
trate  with  corrupt  and  opprotiive 
conduct,  are  not  the  tubject  of 
criminal  infbnnation,  unless  they 
are  spoken  at  a  time  when  he  it  in 
the  actual  execution  of  his  office. 
Ex  parte  The  Lhike  of  Marlbo^wgh. 

Bight  of  Prisoner  to  Copies  of  Depo- 
sitimu. 

6.  A  person  committed  to  prison  for 
further  examination  only,  and  not 
finally  committed  for  trial,  hat  no 
right  to  copies  of  the  deppaitions 
under  sut.  6  &  7  mil  4,  o.  114, 
s.  $. 

Depositions  should  be  signed  by 
the  magistrate  and  witnettes  as 
soon  at  they  are  taken.  Meg. 
V.  The  Lord  Mayor  ofLomdoR.  484 

See  also  ComfiTMSNT— -BafDe^ — 
Conspiracy — Highway— Oaths. 

Costa  of  Indictment.  See  Highway, 
8,3. 

CUSTOM. 

Evidence  of  custom  of  trade.  See 
Evidence,  1. 

CUSTOMS. 

Grant  of.    See  GaAHX. 
Prosecution   by  conamiwoaers    of. 
See  Criminal  Law,  1. 

DAMAGES. 

On  writ  of  inquiry,  materiality  of 
sum  in  declaratioB.    See  Plbaih 

INO,  2. 
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SmtllatM  of,  with  rtiMot  to  motion 
for  new  trial.     See  Nsw  Thul. 


DEATH. 

Suffgestton  of  death  of  co-defendant. 
See  Conspiracy^  1. 

DEBT. 

On  foreign  judgment.  See  Plead- 
ing, 1. 

Materiality  of  Sum  m  Declaration. 

Declaration  in  debt  stated  that  de- 
fendant, by  mortgage  deed  dated 
the  ISlst  June,  1839,  covenanted 
to  pay  900/.  and  interest,  at  51. 
per  cent.,  on  the  dlst  June  then 
nextensttioa;  that  defendant  made 
default,  and  that  there  was  then 
due  on  account  of  the  said  sum  of 
900/.  and  interest,  a  large  sum  of 
money,  to  wit,  the  sum  of  1200/. 

On  motion  in  arrest  of  jud^ent, 
it  was  objected  that,  as  principal 
and  ope  year's  interest  only  could 
be  re<|overed  as  a  debt,  the  decla- 
ration was  bad  for  alleging  1200/. 
to  be  due  on  account  of  principal 
and  interest. 

Heldt  that  it  did  not  appear 
from  the  declaration  that  only  one 

J  ear's  interest  was  due  on  the  21st 
une«  1840,  though  that  was  the 
day  on  which  it  was  to  be  paid ; 
«na  that,  even  if  it  did,  it  still  ap- 
peared that  there  was  a  good  cause 
of  action  in  debt  for  945/.,  and  the 
averment  that  more  was  due  might 
either  be  rejected  as  surplusage 
for  the  excess,  or  cured  by  enter- 
ing a  remittitur  for  such  excess. 
SimmoNt  v.  (Food.  355 


DECEIT, 
See  Cass. 

DEED. 

Liability    of    Corporation    without 
deed.     See  Assumpsit. 


DEFAMATION. 

1.  Libd  imputing  Fraud  to  Plainiifin 

the  Conduct  of  an  UUgal  Transacium, 

1.  In  case  for  libel,  the  declaration 
shewed  that  the  plaintiff  was  a 
member  of  the  Jockey  Club,  and 
subscriber  to  the  Derby  Stakes  at 
Epsom,  and  had  withdrawn  a  horse 
which  be  intended  to  run ;  it  then 
set  out  words  imputing  to  the 
plaintiff  that  he  had  entered  the 
norse  to  run  for  those  stakes,  and 
aAerwards  withdrawn  him  for  the 
purpose  of  getting  an  unfair  ad- 
vantage over  parties  with  whom 
he  had  heavy  wagers  on  the  result 
of  the  race: — Heid,  that  the  action 
would  lie,  and  this  whether  or  not 
the  transactions  in  which  the  de- 
claration showed  the  plaintiff  to 
be  engaged  were  legal. 

A  witness,  a  member  of  the 
Jockey  Club,  was  asked  whether 
in  his  opinion  the  conduct  thus  im- 
puted to  the  plaintiff  was  honour- 
able, which  he  answered  in  the 
negative: — Held^  that  the  evidence 
was  admissible,  the  question  hav- 
ing been  put  in  re-examination,  to 
explain  a  former  statement  of  the 
witness  on  cross-examination,  that 
entering  and  withdrawing  a  horse 
after  betting  on  it  was  not  contrary 
to  any  regulation  of  the  Jockey 
Club.     Greville  v.  Chapman.     553 

2.  Respecttng  Plaintiff  in  his  Trade. 

2.  A  declaration  in  case  for  libel 
averred  that  the  plaintiff  was  an 
engineer    and     millwright;     that 

j  he  was  the  inventor  and  proprie- 
1  tor  of  a  design  for  modelling  ar- 
ticles of  metal;  that  he  had  duly 
registered  this  desigii;  that  he 
published  the  design,  and  pub- 
lished and  sold  divers  articles  of 
manufacture  on  which  it  waa  used ; 
that  the  plaintiff  had  on  sale  arti- 
cles called  "  self-acting  tallow  sy- 
phons and  lubricators;'*  that  the 
defendant  falsely  and  maliciously 
published  in  a  newspaper  of  and 
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concerning  ihe plaintiff'in  his  trade, 
and  of  and  concernins  the  articles, 
the  following  libel.  The  declara- 
tion then  set  out  the  libel,  of  which 
these  are  the  material  parts:  **This 
is  to  caution  parties  employing 
steam  power  from  a  person" 
(meaning  the  plaintiff)  "offering 
what  he  calls  self-acting  tallow 
syphons  or  lubricators"  (mean- 
ing the  said  designs  and  the  said 
articles,  &c.)  *' Robert  Harlow,'* 
(meaning  himself  the  defendant,) 
**  brass-lounder,  takes  this  oppor- 
tunity of  saying  that  he  has  to 
offer  an  improved  lubricator,  &c. 
Those  who  have  already  adopted 
the  lubricators"  (meaning  the  said 
design  of  the  plaintiff,  and  the  said 
articles,  &c.)  "against  which  /?.  H. 
would  caution,  will  find  that  the 
tallow  is  wasted,  instead  of  being 
effectually  employed  as  professed." 
Held  bad  on  general  demurrer, 
there  being  nothmg  to  connect  the 
libel  with  the  earlier  inducements 
in  the  declaration,  and  the  words 
themselves  importing  no  more 
than  a  caution  against  the  goods, 
not  an  imputation  on  the  plamtiff; 
and  that  the  defendant  did  not  by 
demurring  admit  that  the  words 
were  published  falsely  and  mali- 
ciously of  the  plaintiff,  and  there- 
fore a  libel.  Evans  v.  Harlow,  507 

Criminal  information  for  words.  See 
Criminal  Law,  5. 

Jurisdiction  of  Ecclesiastical  Court  in 
cases  of  defamation.  See  Eccle- 
siastical Law. 

DEFENDANT. 

Suggestion  of  co-defendant's  death. 
See  Conspiracy,  1. 

DEMURRER. 

Costs  on  writ  of  inquiry  after  judg- 
ment on  demurrer.     See  Costs,  2. 

DEPOSITIONS. 

When  to  be  signed  by  justice.  See 
Criminal  Law,  6. 


Jurat  to  examination  before  justices. 
See  Poor,  8. 

DETAINER. 

Trespass  or  case  for  detainer.    See 

Arrest. 

DISCONTINUE. 

When  plaintiff  not  permitted  to.  See 
Practice,  6. 

EASEMENT. 

See  Prescription. 

ECCLESIASTICAL  LAW. 
Defamation, 

Where  a  suit  is  instituted  io  the 
Spiritual  Court  for  defamation,  for 
words  containing  both  imputations 
for  which  an  action  would  lie,  and 
other  imputations  forming  matter 
of  ecclesiastical  cognizance,  if  the 
words  are  libelled  together  as 
forming  one  charge,  and  the  sen- 
tence appears  to  proceed  on  all 
the  words,  a  prohibition  will  go. 

And  this  although  the  party  ag- 
grieved by  the  defamatory  words 
was  a  clergyman ;  the  rule,  if  it 
exists,  that  the  civil  and  ecclesias- 
tical courts  have  concurrent  juris- 
diction when  a  spiritual  person  is 
aggrieved,  applying  only  where 
he  is  aggrieved  in  his  ecclesiasti- 
cal character,  as  by  words  spoken 
resi>ecting  his  ecclesiastical  minis- 
tration.    Evans  v.  Gwyn,         705 

See  Church  Rate. 

ELECTION. 
See  Borough. 

ELEGIT. 

See  Sheripp,  2. 

ERROR. 

Costs  in,  where  plaintiff  is  delayed 
of  his  execution.  Newlands  ▼• 
Holmes.  647 
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ESTATE. 
See  Power. 

EVIDENCE. 

See  Banking  Company  —  Bank- 
ruptcy, 6— Bill  op  Exchange,  4 
— Bridge — Defamation,  1 — Inn- 
keeper—  Pleading,  2,  3,  4  — 
Poor,  21,  22 — Usury. 

1.  Where  by  written  contract  a 
workman  engages  to  work  at  a 
particular  trade  for  a  year,  parol 
evidence  may  be  given  that  by  the 
custom  of  the  trade  the  workman 
is  entitled  to  certain  holidays  in 
the  course  of  the  year,  for,  as  the 
contract  is  in  general  terms  and 
does  not  specify  the  particular 
times  of  service,  such  evidence 
explains  and  does  not  contradict 
the  written  contract.  Reg.  v. 
Stoke-upon-Treni.  $57 

2.  Borough  freeholders,  claiming  a 
common  right  of  fishery,  had  sub- 
scribed an  agreement  to  support 
each  other  in  bearing  the  expenses 
of  "  defending  any  prosecutton  for 
fishing  in  the  common  water,"  &c. 

Heidi  on  a  question  arising  be- 
fore Stat.  6  &  7  Fict,  c.  85,  as  to 
the  competency  of  a  party  to  the 
agreement  to  be  a  witness  in  an 
action  of  trespass  brought  against 
some  of  the  other  parties  to  it, 
that  he  was  a  competent  witness^ 
as  the  word  "prosecution"  must 
be  taken  to  apply  to  criminal  pro- 
ceedings only.  Rawliru  v.  Jen- 
kins. 219 

EXCISE. 

Prosecution  by  commissioners  of  ex- 
cise.   See  CiRiinNAL  Law,  1. 

EXECUTION. 

See  Certivicats — Capias  ad  Satis- 
faciendum— Scire  Facias — She- 
Ripp — ^Warrant  op  Attorney. 

An  execution  creditor  seized  partner- 


ship property  under  a  fi.  fa.  against 
one  of  the  partners.  Afterwards 
a  joint  fiat  in  bankruptcy  issued 
against  the  firm.  The  property 
was  then  sold  "  without  prejudice ' 
to  the  rights  of  the  execution  cre- 
ditor, and  the  proceeds  received 
by  the  assignees  of  the  bankrupts. 
Held,  that,  as  the  interest  appli- 
cable to  the  execution  would  only 
be  in  the  surplus  coming  to  the 
execution  debtor  after  pa3rnient  of 
the  partnership  debts,. and  must 
depend  on  the  settlement  of  ac- 
counts, which  a  court  of  law  is 
not  competent  to  take,  the  execu- 
tion creditor  could  not  maintain 
an  action  for  money  had  and  re- 
ceived against  the  assignees.  Gat' 
hett  V.  Veale.  458 

'*  Execution  had,"  meaning  of,  iVieiv- 
landa  v.  Hoknet.  647 

FALSE  IMPRISONMENT. 

What  professional  acts  make  a  person 
liable  as  an  attorney  to  an  action 
for.    See  Contempt. 

FALSE  PRETENCES. 
See  Conspiracy,  1. 

FALSE  REPRESENTATION. 

Liability  for,  without  fraud.  See 
Case. 

FIAT. 
Evidence  of.    See  Bankruptcy,  6. 

FIERI  FACIAS. 
See  Execution— Scire  Facias. 

FEME  COVERT. 

Attachment  for  costs.  See  Attach- 
ment. 

Separation  firom  husband.  See  Poor, 
15. 

Lease  to  her  husband.    See  Powbr« 

FOREIGN  JUDGMENT. 
Action  on.    See  PlbadinOi  1. 
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FRAUDULENT  PREFERENCE. 

See  Bankruptcy,  1. 

FREIGHT. 

A  deolaration  od  a  charter-party 
•Uted  that  it  waa  agreed  between 
the  plaintiff  and  the  defendants 
that  the  plaintiff's  ship  should  load 
from  the  agents  of  the  defendants 
at  Nantes  a  full  cargo  of  wheat, 
and  deliver  the  same  at  London  on 
being  paid  freight ;  that  the  ahip 
went  to  Nantes,  and  that  defend- 
ants refused  to  load  a  cargo. 

Flea*  that  the  charter-party  was 
entered  intQ  at  London  while  the 
ship  was  at  London,  and  that  the 
j^aintiff,  without  defendants'  con- 
sent, sailed  from  London  to  New- 
castle, and  thence  to  other  places 
than  Nantes,  by  means  of  which 
the  ship  did  not  arrive  at  Nantes 
**  within  a  reasonable  and  proper 
time  in  that  behalf,"  but  *•  a  long 
and  unreasonable  time,  to  wit, 
thirty-eight  days,  after  she  would 
have  arrived  at  Nantes  according 
to  the  usual  length  of  the  voyage, 
if  she  had  sailed  direct." 

Held,  on  special  demurrer,  that 
the  plea  was  bad,  as  it  did  not  ap- 
pear that  defendant  had,  in  con- 
sequence of  the  delay,  lost  the 
benefit  of  the  voyage.  Clipiham 
V.  Vertue.  348 

GAME. 

Poaching, 
An  information  by  Sir  0.  M.  against 
a  party  for  trespass  in  pursuit  of 
game,  after  stating  the  particulars 
of  the  trespass,  proceeded  tbua, 
"  And  the  said  information  having 
been  also  verified  upon  the  Mth  of 
W.  A.;'  the  said  Sir  0.  M.  prays 
fW  a  summona  against  the  aoeuaed 
party. 

Then  Ibllowed  the  signatures  of 
Sir  O.  A(.  aad  W.  A.t  and  the  in- 


formation oOQchided  thus,  <*  Ex- 
hibited by  Sir  0,  AT-t  and  sworn 
before  me  the  d^v  and  year»  &c.,'* 
which  was  sigiied  by  the  magis- 
trate. 

Htld^  thai  this  inforniation  did 
not  shew  that  the  charge  contaiiied 
in  it  bad  been  sworn  to  by  W-  A.^ 
aa  the  meaning  of  *'  verified  the 
information"  was  equifocalt  and 
it  was  not  clear  that  the  word 
*<  sworn"  at  the  end  applied  to 
him;  and  therefore  the  aeeused 
party  could  not  be  summoned  un- 
der Stat.  6  &  7  WUL  4,  c.  60,  s.  9, 
which  dispenses  with  an  oath  by 
the  informer,  "  provided  that,  be- 
fore any  proceedings  shall  be  taken 
on  such  infboiiation,  either  for 
summoning  the  party  accused  or 
compelling  his  appearance  to  an- 
swer the  same,  the  charge  eon- 
tained  in  such  infbrmatien  shall  be 
deposed  to  on  the  oath  of  some 
other  person  or  persons,"  &c. 
Ucg.  V.  Seoiton.  501 

GAMING. 

Horse  Race. 

I.  A  declaration  stating  that  the 
plaintiff  and  defendant  were  sub- 
scribers to  50/.  stakes  in  a  certain 
horse  race,  that  the  plaintiff  named 
four  horses,  and  the  defendant 
three,  that  one  of  the  plaintiff^s 
horses  won,  and  the  defendant 
thereby  became  liable  to  pay  three 
sums  of  ^0/,  as  and  for  the  stakes 
payable  in  respect  of  the  horses 
named  by  him :  Held  bad,  as  aver- 
ring a  waffer  within  the  terms  of 
the  provisions  of  16  Cor.  2,  c.  7, 
a.  a,  that  if  any  perann  abaU  pim 
&c«  at  the  gamea  therein  apectfiea, 
(including  norse  races,)  and  lose 
upwards  of  lOOL,  "  upon  ticket  or 
credit  or  otherwise,"  and  shall  not 
pay  at  the  time  when  ha  akaD  loae 
the  sasie,  the  party  who  loiea  shall 
not  be  eonpdlaUe  to  pay  the 
9fW»*    Bcntmk  v.  Coaa<y«      ^^3 
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Bubhk  B€i. 

ft,  PlaintlflT  wagered  with  defendant 
that  defendant  would  pass  bis  ex- 
amination as  attorney;  defendant 
passed.  Assumpsit  being  brought 
on  the  wager,  heldy  on  demurrer 
to  the  declaration,  that  the  wager 
was  void,  inasmuch  as  it  was  of  the 
nature  of  a  bubble  bet,  defendant 
having  it  in  his  power  to  win  if  he 
pleased.    Fisher  v.  Waliham.    142 

GAOL. 

Jf^pomimeHt  cfChapimn  ia  Borough 
Gaol. 

Prior  to  the  6  &  6  WiU.  4,  e.  76,  the 
city  of  Bath  was  incorporated  by 
the  name  of  the  Mayor,  Aldennen 
and  Citisens  of  the  City  of  Bath. 
Th«  charter  conUined  the  grant 
of  a  gaol,  and  a  limited  criminal 
jurisdiction  to  be  exercised  by  the 
recorder  and  the  corporate  Justices, 
but  not  extendinff  to  felonies.  It 
also  authorised  the  mayor,  alder- 
mtii  and  eitiaent  annually  to  elect 
two  of  themselves  to  be  bailifft  of 
the  said  city,  and  directed  that  the 
bailiffs  for  the  time  being  should 
be  keepers  of  the  gaol  of  the  city. 
After  tne  passing  of  the  Municipal 
Corporation  Act,  the  new  corpo- 
ration received  the  grant  of  a  sepa- 
rate court  of  quarter  sessions,  with 
power  to  try  iblonies,  and  certain 
nertons  were  appointed  justices 
nur  the  city  by  commission;  but 
the  corporation  atill  continued  to 
elect  one  bailiff,  who  continued  to 
be  the  keeper  of  the  gaol,  and  ap- 
pointed the  gaoler.  In  1842  a  new 
gaol  and  house  of  correction  was 
built  under  the  provisions  of  the 

1  Vict.  c.  71,  to  which  the  town 
council  had  appointed  a  chaplain. 

HM,  that  the  right  to  appoint 
the  chaplain  of  the  new  gaol  and 
house  of  correcuop^  under  statute 

2  &  3  Vict,  c.  5^,  s.  15,  was  in  the 
town  eoimoil,  by  virtue  of  their 


authority  to  appoint  the  keeper  of 
the  prison,  and  not  in  the  borough 
justices.  Reg.  V.  BiAop  <^  Bath 
and  WelU.  173 

GRANT. 
Grant  of  Port  Dues, 

The  corporation  of  Exeter  baa  been 
for  a  long  series  of  years  in  the 
receipt  of  ••  petty  cuatoma"  or 
**  port  dues,"  levied  on  goods  im- 
ported at  Teignmouth,  Teign- 
mouth  is  a  smaller  port,  member 
of  the  larger  port  of  Exeter,  The 
"petty  customs"  of  the  port  of 
Exeter  were  granted  to  the  corpo- 
ration of  Exeter  by  ancient  char- 
ter, as  a  part  of  the  fee  farm  of 
that  city. 

Heldt  that  under  these  circum- 
stances a  legal  origin  might  be 
presumed  for  the  payment  of  these 
customs  or  dues,  although  neither 
the  crown  nor  the  corporation  of 
Exeter  were  at  any  time  owners 
of  the  soil  of  the  port  of  Teign- 
mouth,  and  althougn  no  considera- 
tion for  them  was  shewn  in  the 
shape  of  repairs,  or  any  other 
public  benefits  performed  by  the 
corporation  at  Teiffumouth.  Sem- 
bUf  that  if  it  had  been  shewn  that 
the  ownership  of  the  port  carried 
with  it  certain  duties,  e.  g.  repairs, 
&c,,  and  that  these  duties  had  not 
been  performed,  such  non-per- 
formance would  not  hav9  been  an 
answer  to  the  present  action. 
Mavor,  &c,  of  Exeter  v.  Warren, 

624 

GUARANTEE, 

Right  of  attorniea  in  partnorvbip  to 
bind  firm  by  guarantee.    S««  At- 

T0|lM«Y,  2. 

HEARING. 

What  amounts  to  a  hearing  of  a  ease. 
See  Poom  29»  30»  31. 
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HIGHWAY. 

Tndkiment  for  Non^repair  of  Road 
encroached  on  by  the  Sea, 

1.  Indictment  in  the  common  form 
for  not  repairing  a  highway,  al- 
leging defendant  8  liability  ratione 
tenurae. 

A  special  verdict  found  that  de- 
fendant's land  adjoined  the  sea; 
that  anciently  a  highway  went  over 
this  land  and  that  defendant's  pre- 
decessors had  repaired  it,  &c. ; 
that  within  living  memory  the  sea 
had  encroached,  and  that  the  an- 
cient highway  was  covered  by  the 
sea ;  that  defendant's  predecessors 
had  from  time  to  time  gradually 
removed  the  ancient  highway  as 
the  sea  encroached,  and  appropri- 
ated other  parts  of  the  estate  for 
the  site  of  a  highway,  so  as  to  keep 
a  highway  along  the  sea  coast,  and 
that  they  had  amays  repaired  such 
highway ;  that  the  highway  men* 
tioned  in  the  indictment  passed 
over  a  different  part  of  the  estate 
from  that  formerly  occupied  by 
any  part  of  the  ancient  road ;  that 
the  sea  had  shortly  before  the  find- 
ing of  the  indictment  made  an 
encroachment  and  washed  away 
part  of  the  highway  alleged  to  be 
out  of  repair,  and  washed  away 
large  quantities  of  the  earth,  so 
that  the  residue  of  the  road  was 
too  narrow  for  passage,  and  was 
made  to  stand  at  the  edge  of  a 
precipitous  bank  of  about  seventy 
feet 

Held,  that  defendant  was  enti- 
tled to  judgment.   Reg.  v.  Bomber. 

367 
Costs  of  Indkttnent. 

^.  Where  a  jud^e  of  assise,  afler 
trial  of  an  indictment  for  non  re- 
pair of  a  road  under  stat.  5  &  6 
fVill.  4,  c.  50,  s.  95,  makes  an  order 
that  the  costs  be  paid  by  the  parish, 
but  does  not  insert  the  amount  of 
costs  in  the  order,  nor  ascertain 
and  fix  the  amount  either  then  or 


at  any  subsequent  time,  this  Court 
will  not  enforce  such  an  order  by 
a  mandamus.    Reg.  v.  Ciark.    687 

3.  Where  under  stat.  5  &  6  fHU.  4, 
c.  50,  ss.  94  and  95,  justices  at 

.  special  sessions  make  an  order, 
directing  an  indictment  to  be  pre- 
ferred for  non-repair  of  a  highway, 
the  order  must  state  that  the  spe- 
cial sessions  were  held  within  the 
"  division  in  which  the  highway 
was  situate." 

An  order  of  quarter  sessions 
awarding  the  costs  of  such  an 
indictment  was  held  void,  where 
the  order  of  special  sessions  was 
defective  in  this  respect,  although 
in  point  of  fact  the  special  sessions, 
which  directed  the  indictment,  had 
been  held  in  the  proper  division, 
and  the  order  of  quarter  sessions 
recited  that  they  had  been  so  held. 
Reg.  y,  Martin.  386 

Highxoay  Rate^-Woods  usually  rated. 

4.  By  stat.  5  &  6  IVilL  4,  c.  50,  s.  27. 
the  surveyor  of  the  highways  is 
directed  to  make  a  rate  on  all  pro- 

Eerty  liable  to  be  rated  to  the  re- 
ef of  the  poor,  "  provided  that 
the  same  rate  shall  also  extend  to 
such  woods,  mines  and  quarries  of 
stone,  or  other  hereditaments,  as 
have  heretofore  been  <  umtaUff 
rated'  to  the  highways." 

Heidi  on  a  question  as  to  the 
liability  of  certain  woods  in  a 
parish  to  the  highway  rate,  that 
the  words  <*  usually  rated"  meant 
"  usually  rated"  in  that  particular 
parish.     Reg.  v.  Rme.  300 

Removal  of  o^truction  in  highway. 
See  Justice^  1. 

HIRING. 

See  Contract,  % — Mastkb  and 

Servant — ^Poor,  11. 

HORSE  RACE. 
See  Gahxng — Defamation,  1. 
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HOUSE  OF  CORRECTION, 
Appointment  of  chaplain.  See  Gaol, 

HUSBAND  AND  WIFE, 
See  Attachubnt  —  Poor,    15  — 

POWEB, 

ILLEGALITY. 

Defamation  in  respect  of  an  illegal 
transaction.    See  Defamation. 

INDICTMENT. 

See    Bridob  — Conspiracy — Crimi- 
nal Law — Oaths. 

INFANCY. 

See  Necessaries. 

INFORMATION. 

Criminal  information.  See  Criminal 

Law»  5. 
Information  in  the  nature  of  a  quo 

warranto.    See  Borough. 

INNKEEPER. 

The  horse  of  a  guest  in  a  common 
inn  was  stabled  with  another  horse, 
and  kicked  and  injured  by  it: — 
Hddf  that^  though  these  facts  raised 
a  presumption  of  negligence  ^inst 
the  innkeeper,  he  might  defend 
himself  by  showing  that  due  care 
had  been  used ;  for  that  he  was  not 
liable  without  negligence.  Dow- 
mm  V.  Chamney.  848 

INQUIRY,  WRIT  OF. 

Amount  of  damages,  materiality  of 

sum  in  declaration.    See  Plbad- 

ino,  2. 
Costs  where  damages  under  40«.  afler 

judgment  on  demurrer.  See  Costs, 

«. 

IRREGULARITY. 

Setting  aside  ca.  sa.  See  Capias  ad 
Satibfacibndum. 


ISSUE. 

Between  partners.  See  Banking 
Company. 

JUDGE. 

His  order  when  conclusive.      See 

Practice,  8,  4. 
Order  for  costs  at  the  assises.    See 

Highway,  Z. 

JUDGMENT. 

Satisfaction  piece,  regula  generalis 
as  to,  783. 

Judgment  at  the  assizes  on  a  criminal 
case  removed  by  certiorari.  See 
Oaths. 

<<  Amendinff  "  judgment.  See  Oaths. 

Judffment  ny  default.  Materiality 
of  sum  in  declaration.  See  Plbad- 
INO,  2. 

Assignment  of  breaches  after  judg- 
ment by  default.    See  Bond. 

JURAT. 
See  Banking  Company — Pooa,  8. 

JURISDICTION. 

Of  Ecclesiastical  Court.  See  Eccle- 
siastical Law. 
Of  judge  as  to  law  and  fact.    See 

Necessaribs. 
As  to  conclusiveness  of  his  orders 

at  chambers.     See  Practice. 
As  to  order  for  costs  of  indictment. 

See  Highway,  S. 
As  to  venue.    See  Criminal  Law. 
Of  justice.       As  to  administering 

oaths.  See  Oaths. 
Generally.  See  Poor. 
Objection  to  jurisdiction  waived  by 

entering  on  case.    See  Poor,  80, 

81. 

JUSTICE. 

Ccnclunoeneu  of  ReciiaU  in  Order — 
Obttructton  to  Highway. 

Under  the  Highway  Act  f stat.  5  &  6 
Wm.  4,  c.  50,  s,  78,  which  enacu 
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that  if  any  timber,  &c.  is  laid  upon 
any  highway  so  as  to  be  a  nuitanc6| 
and  shall  not  afler  notice  be  re- 
moved, it  shall  be  lawful  for  the 
surveyor,  by  order  in  writing  from 
a  justice  to  remove  the  timber,  &c.) 
an  order  of  a  justice,  reciting  that 
the  plaintiff's  timber  was  laid  on 
the  highway  and  directing  its  re- 
moval, is  conclusive  t6  shew  that 
the  locus  in  quo  was  a  highway,  so 
that  the  plaintiff  in  an  action  of 
trespass  against  the  justice  who 
made  the  order  c&nnot  dispute  his 
jurisdiction  on  the  ground  that  the 
locui  Ih  duo  Was  hot  a  highway. 
Mould  V.  ff^ilUatns.  GSl 

feci  of  Justkts*  Clerk. 

Itt  Pees  which  a  jutticet*  cterki  in  a 
borough,  is  authorised  to  take  by 
a  table  reaularly  allowed  and  con» 
firmed  under  5  &  6  WUL  4,  c.  76, 
s.  124,  in  respect  of  charges  against 
persons  apprehended  and  brought 
before  the  borottgh  justices  by  con- 
itablei  appointed  by  the  •  Watoh 
committee,  disposed  of  by  such 
justices,  and  which  fees  the  clerk 
to  the  justices  cannot  recover  from 
■uoh  persons}  or  other  parties,  ei-* 
ther  on  account  of  their  not  being 
specifically  imposed  on  them  by 
acts  of  parliament,  or  from  their 
inability  to  pay^  are  **  expenses 
necessarily  inourred  in  carrying 
into  affeot  the  provisions  of  the  act 
under  section  9iS,  and  a  mandamus 
will  go  to  direct  their  payment  out 
of  the  borough  fund.  Keg*  v. 
Mayor,  Spc.  of  Qkucetter,         677 

Criminal  information  againstf  for  ro« 
fusing  baili     See  Bail. 

Indictment  against,  for  administering 
oaths  without  jurisdiction.  See 
Oaths. 

Right  of  borough  justices  to  appoint 
chaplain  to  gaol.     See  Gaol. 

Criminal  information  for  words  spoken 
of  justice.   See  CaiMtKAL  Law,  5. 

See  also  generally  CoMMtTMBNT — 
HiaBWAY--Pooa. 


LANDLORD  AND  TBNANT. 

Kon  Teji^ii-^Rkns  in  arrtor. 

Where  the  lessor  of  premises  at  a 
rent  payable  quarterly  had  given 
a  written  authority  to  a  mortgagee 
to  receive  rent  from  th^  lessee,  and 
the  mortgagee  had  given  notice  to 
the  lessee  to  pay  such  rent  to  no 
one  but  him,  attd  the  lessee  had 
(Mid  the  mortgaoee  such  rt&t  firom 
time  to  timei  and  there  was  still  an 
arrear  of  interest  due  from  the 
lessor  on  the  mortgage: — Heldt 
that  these  facts  furnished  no  de- 
ftnee  under  noh  tefiutt  and  rteiis 
in  arrear,  pleaded  by  the  lessee  to 
an  avowry  of  the  lessor  in  respect 
of  a  quarter's  rent  which  the  lessee 
had  not  paid  to  any  oae«  JFketltr 
V.  Branscombe,  406 

LEAS£. 
See  Pdwaa. 

LIBEL. 

See  Defamation. 

LIMITATIONS,  STATUTES  OF. 
Real  Pr&perij/. 

Stat.  3  &  4  WiU.  4|  c.  27|  ft.  7,  which 
enacts  *'  that  when  any  person  shall 
be  in  possession  or  in  reeeipt  of  the 
profits  of  any  landi  or  an  reoeipt 
of  any  rent  as  tenant  at  willi  the 
right  of  the  person  entitled  Sttlgect 
theretoi  and  of  the  person  through 
whom  he  claims,  to  make  an  entry 
or  distress,  or  bring  an  action  to 
recover  such  land  or  rent,  shall  be 
deemed  to  have  first  acerued  either 
at  the  determination  of  suoh  t8« 
naney,  or  at  the  expiration  of  one 
year  next  afVer  the  commencement 
of  such  tenancy!  at  which  time  sueli 
tenancy  shall  be  deemed  to  have 
first  determined,*'  does  not  apply 
where  the  tenancy  at  will  was  de- 
termined before  the  passing  of  the 
act.    Doe  di  Evans  v.  Page»    601 

See  also  Annuity— •BAHKfctTPfCTf  8. 
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LUNATIC. 

See  Pooft. 

MAGISTRATE. 

See  CitiMifrAt  Law  —  Justice  — 
Oaths — Poo&. 

MALICE. 

How  fkr  tnhlice  per  Be  makei  an  act 
iltegal.    Se«  ARftsttt. 

MAINTENANCE. 
laatigadDg  actions.  See  RaASOi(ABi.E 

AN9  PaOBABLB  CaOSB. 

MANDAMUS* 

Costs  of. 

Smble,  that  under  1  Will.  4,  c.  21, 
the  Court  has  power  to  order  the 
costs  of  the  application  for  a  writ 
of  mandamus  to  erase  an  entr^  of 
quarter  sessions,  enter  continu- 
ances, and  hear  an  appeal,  and  of 
the  writs,  to  he  paid  by  the  parish 
officers  of  the  respondent  parish, 
where  thd  Justices  have  made  a 
raturn  to  the  writ,  which  has  been 
supported  on  behalf  of  the  re- 
spondents, and  on  which  a  per- 
emptory mandamus  has  been 
awardedi  issued,  and  obeyed. 

But  th«  Court  refused  to  make 
such  an  order  in  a  case  where  the 
original  entry  hAd  been  made  in 
pursuance  of  an  established)  al- 
though improper,  practice  of  the 
quarter  sessions.  Arg.  v.  Jtuikes 
rf  West  Riditig,  590 

Mandamus  to  pay  costs  of  road  in- 
dictment,   see  Highway,  2. 

MASTER  AND  SERVANT. 

Liability  of  Master  to  continue  Servant 
ta  his  Employment. 

It  CoTenant.  The  declaration  stated 
that  by  indenture  between  defend- 
ant of  the  first  party  J.  D*f  son  of 


plaintiff,  of  the  second  part,  and 
plaintiff  of  third  part,  plaintiff  co- 
venanted that  his  son  should  be 
assistant  to  the  deflindant,  a  dentist, 

*  for  Ave  years,  and  do  all  such  ser- 
vice as  defl^ndant  should  order  to 
be  performed  in  the  way  of  his 
art;  that  defendant,  for  the  ser- 
vices to  be  done  by  the  son,  cove* 
nanted  during  the  term,  and  in 
case  the  son  should  perfortn  his 
part  of  the  agreement,  that  he  de- 
fendant would  pay  the  son  a  cer- 
tain sum  weekly  durinff  the  term 
as  compensation  fbr  the  services 
aforesaid.  That  the  son  entered 
upon  the  service,  and  that  he  and 
the  plaintiff  performed  their  part 
of  the  agreement,  and  were  ready 
and  willinff  to  continue  such  per- 
formance during  the  term. 

Breach :  that  defendant  refused 
to  permit  the  son  to  continue  in 
the  service  and  dismissed  him* 

Judgment  arrested  on  the  ground 
that  the  breach  was  ill  assigned,  as 
the  declaration  contained  no  im* 
plied  covenant  by  the  defendant  to 
retain  the  son  in  the  service  during 
the  five  years.     Dunn  v.  Sayles. 

A79 

2«  It  is  covenanted  and  agreed  be* 
tween  A.  and  B.  that  A,  shall  ma- 
nufacture cement  for  the  use  of  B. 
of  a  specified  quality ;  that  B.  shall 
pay  A.  a  certain  weekly  sum  for 
two  years  from  the  agreement,  and 
another  weekly  sum  for  one  year 
af^er;  and  shall  receive  A,  into 
partnership  in  the  business  of  ma- 
nufacturing cement  at  the  end  of 
three  years ;  and  that  A*  shall  in- 
struct B.  in  the  art  of  raanufactur- 
ingcement. 

Heidi  on  action  brought  by  ^., 
assigning  as  a  breach  of  this  agree- 
ment that  B.  wrongfully  discharged 
him,  the  plaintiff,  from  his  service, 
and  from  manufttoturing  cement 
for  the  use  of  the  defendant,  and 
from  any  longer  instructing  the 
plaintiff  m  the  art  of  manufacturing 
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cement,  before  the  expiration  of 
two  years  from  the  agreement,  that 
this  agreement  did  not  raise  an 
implied  contract  of  hiring  and  ser- 
vice for  three  years  between  the 
parties,  and  therefore  the  action 
was  not  maintainable.  Aipdin  v. 
Austin.  515 

See  also  Contract,  2. 

Commitment  of  workman  for  leaving 
his  work.    See  Commitment. 

MAYOR. 

See  Borough. 

MEETINGS. 

Duty  of  chairman  in  signing  minutes. 
See  Railway,  2. 

MINING. 

Conflicting  rights  of  miner  and  sur« 
facer.    See  Prescription,  2. 

MINUTES. 

Si^pdature  to  by  chairman  of  meet- 
mg.    See  Railway,  2. 

MONEY  HAD  AND  RECEIVED. 

See  Annuity  —  Assumpsit —  Exe- 
cution. 

MORTGAGE. 
Payment  of  rent  to  mortgagee.    See 
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ANDLORD  AND  TeNANT. 


MUNICIPAL  CORPORATION 
ACT. 

See  Borough — Gaol. 

MUTUALITY. 

See  Contract — Master  and  Ser- 
vant. 

NECESSARIES. 

On  an  issue  raised  on  the  replication 
of  "  necessaries,"  to  a  plea  of  in- 
fancy, in  an  action  against  an  un- 


derpadoate  of  Oxford,  for  a  cQpi- 
fectioner's  bill,  consistinff  of  items 
partly  for  the  defendant^  own  use 
andpartlv  for  the  entertainment  of 
his  friends,  held  a  misdirection  to 
leave  to  the  jury  whether  the  arti- 
cles supplied  were  necessaries  suit- 
able to  tne  then  decree,  &g.  of  the 
defendant,  inasmuch  as  such  arti- 
cles, when  supplied  to  an  infant  at 
college  in  statu  pupiilari  for  the 
entertainment  of  others,  cannot  be 
necessaries. 

It  is  for  the  Court  to  decide 
whether  the  particular  articles  are 
capabk  of  being  necessaries,  ac- 
cording to  the  position  of  the  de- 
fendant, and  for  the  jury,  within 
this  limit,  to  decide  wnetner  tbey 
are  so  or  not.  Wharttm  v.  Mac- 
kentk.  544 

NEGLIGENCE, 
Onus  of  proving.    See  Innkeeper. 

NEW  TRIAL. 

1.  Smallness  of  Damages, 

In  case  for  negligent  driving,  with  a 
plea  of  not  guilty,  where  the  jury 
found  for  the  plaintiff  with  one 
farthing  damages,  although  it  was 
proved  thathisleg  had  been  broken 
by  the  accident,  the  Court  granted 
a  new  trial  on  payment  of  costs. 
The  rule  that  the  Court  will  not 
grant  a  new  trial  merely  on  ac- 
count of  the  smallness  of  the 
damages,  does  not  extend  to  the 
case  of  a  severe  personal  injury. 
Armitage  v.  Hayky,  139 

2.  Intended  moHoH  for. 
When  judgment  passed  at  the  assises 
in  a  criminal  case  removed  by  a 
certiorari.     See  Oaths. 

NON  EST  INVENTUS. 
Duty  of  sheriff  as  to  arrest,  when 
directed  to  return  non  est  inventus. 
See  Sheriff,  d. 
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NON  TENUIT. 
See  Landlord  and  Tenant. 

NOTICE. 

Notice  of  action.  See  Railway  Com- 
pany, 1. 
Notice  of  appeal.    See  Poor. 
Notice  of  election.  See  Borouoh,  1 . 

NUNC  PRO  TUNC. 

Suggestion  on  indictment  removed  by 
certiorari,  for  the  purpose  of  re- 
moving objection  to  venue.  See 
Criminal  Law,  4. 

OATHS. 

Oaih  administered  by  Justice  without 
Jurisdiction — Judgmentin  a  criminal 
Case  on  a  QueaCs  Bench  Record. 

By  5  &  6  WUl  4,  c.  62,  s.  13,  it  is 
enacted  that  it  shall  be  unlawful 
for  any  justice  of  the  peace  or  other 
person  to  administer,  &c.  or  re- 
ceive, &c.  any  oath,  affidavit,  or 
solemn  affirmation,  "  touching  any 
matter  or  thing  whereof  such  jus- 
tice or  other  person  hath  not  juris- 
diction or  cognizance  by  some  sta- 
tute in  force  at  the  time  being." 
A  proviso  follows,  containing  se- 
veral exceptions. 

Held,  that  a  count,  charging  the 
defendant  with  administering  an 
oath  touching  certain  matters  and 
things  whereof  he,  the  defendant, 
had  not  any  jurisdiction  or  cog- 
nizance by  any  statutes  in  force  at 
the  time  beings  the  same  oath  not 
being  before  any  justice,  &c.  (going 
on  to  negative  the  exceptions  in 
the  proviso),  was  bad,  for  not 
shewing  the  subject  matter  touching 
which  the  oath  was  administered, 
so  as  to  enable  the  Court  to  draw 
the  legal  inference  that  it  was  one 
of  which  the  defendant  had  not 
cognizance. 

But  semblct  per  Patteson,  Wil- 
liams, and  Coleridge  Js.,  that  it 
would  be  unnecessary  to  set  out 
the  oath  administered  verbatim, 

VOL,  I. — D.  M. 


Under  11  Geo.  ^  Sc  1  IVitt.  4, 
c.  70,  s.  9,  where  judgment  in  a 
trial  on  a  Queen's  Bench  record 
has  been  pronounced  at  the  assises, 
the  Court  above  may  **  amend"  the 
judgment  by  setting  it  aside,  if  the 
indictment  be  defective. 

Where  a  verdict  has  been  given 
for  the  crown  in  such  trial,  and  the 
defendant  desires  to  have  judgment 
pronounced  at  the  assises,  it  is  the 
proper  course  for  his  counsel  to 
state  at  the  same  time  that  he  in- 
tends to  avail  himself  of  the  pro- 
vision of  sect  9  by  moving  the 
Court  above  for  a  new  trial  on  the 
ground  of  misdirection,  or  in  arrest 
of  judgment.   Reg.v.Nott.    103 

OCCUPIER. 

Occupation  to  qualify  burgess.     See 
Borough,  2, 

OFFICE. 

Proof  of  authority  to  sign  fiats.  See 
Bankruptcy,  6. 

Dismissal  from  Office  without  opportu- 
nity of  answering  Charges. 

Mandamus  to  defendant  as  vicar  of 
the  parish  of  St.  Faith,  Overbury, 
to  restore  the  prosecutor  to  the 
office  of  clerk  and  sexton  of  the 
said  parish.  The  return,  after 
alle^ng  the  right  of  the  defendant 
as  vicar  to  remove  for  lawful  cause, 
and  upon  any  vacancy  legally 
arising  to  nominate,  appoint  and 
admit  a  legal  and  discreet  person 
in  that  behalf,  stated  the  dismissal 
of  the  prosecutor  by  the  defendant 
for  various  acts  of  misconduct, 
alleging  them  to  have  been  done 
by  the  prosecutor  in  the  presence 
and  hearing  of  the  defendant,  and 
also  the  appointment  of  another 
person  by  thl  defendant  in  his  place. 
The  prosecutor,  in  his  first  olea, 
admitted  the  risht  as  alleged  by 
the  vicar,  and  the  appointment  of 
another  person  as  clerk  in  his 
da 
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place,  but  pleaded  de  injuriA  as  to 
the  residue  of  the  return  ;  and 
pleaded,  secondly,  that  he  was  not 
before  the  removal  from  his  office 
summoned  by  the  defendant  to 
answer  or  explain  the  charges  and 
cause  of  dismissal.     Demurrer. 

Held^  first,  that  tlie  return  was 
bad,  for  not  shewing  that  the  pro- 
secutor had  had  an  opportunity  of 
answering  the  charges  made  against 
him  before  dismissal  ;  secondly, 
that  the  second  plea  only  admitted 
the  truth  of  the  charges  for  the 
purposes  of  that  plea,  and  that  the 
whole  record  shewed  no  such  ad- 
mission, as  the  truth  of  the  charge 
was  put  in  issue  by  the  plea  de  in- 
juria.    Reg,  V.  Smith,  564 

OFFICIAL  ASSIGNEE. 

His  duty  in  paying  money  into  the 
bank.     See  Bankruptcy,  4. 

ORDER. 

Judge's  order.     See  Practice. 
Justice's  order  conclusive.    See  Jus- 
tice, 1. 

PARISH. 

Effect  of  appointing  separate  over- 
seers to  townships  upon  a  pauper's 
settlement.     See  Poor,  S5. 

PARISH  CLERK. 

Tenure  of  his  office.     See  Office. 

PARTNERSHIP. 

Action  against  Partner, 
The  accounts  of  a  coaching  concern, 
in  which  several  persons  were  in- 
terested as  contractors  with  each 
other  to  horse  the  coaches  on  differ- 
ent portions  of  the  road,  were  re- 
ferred at  stated  periods  to  a  person 
who  adjusted  them,  and,  after  as- 
certaining how  much  each  had  re- 
ceived and  disbursed,  divided  the 
profits  among  them  according  to 


their  respective  interests,  directing 
those  who  had  money  to  pay  to  the 
partnership,  to  hand  it  over  to 
those  who  had  to  receive. 

In  an  action  for  money  had  and 
received  by  one  of  such  contractors 
against  another,  an  account  so  ad- 
justed was  offered  as  evidence  of 
the  balance  due.  It  did  not  appear 
that  the  account  had  ever  been 
assented  to  by  the  defendant. 

Held,  thatt^as  the  account,  not 
having  been  assented  to,  oould  only 
be  binding  upon  the  defendant  by 
reason  of  some  power  given  to  the 
accountant  as  a  referee,  the  instru- 
ment was  an  award,  and  required 
a  stamp. 

QuctrCf  whether,  during  tbe  con- 
tinuance of  the  partnership,  an 
action  tvas  maintainable  on  such  a 
settlement  of  accounts,  even  if  it 
had  been  assented  to.  Carr  v. 
Smith.  I9ft 

Right  of  partner  to  bind  firm  by  gua- 
ranlee.    See  Attornet,  2. 

Execution  against  partner.  See  Ex- 
ecutor. 

PAWNBROKER. 

Usury, 

Advances  made  by  a  pawnbroker  on 
the  deposit  of  goods  in  sums  ex- 
ceeding 10/.,  and  at  pawnbroker's 
interest,  are  not  void  for  non-com- 
pliance with  the  provisions  of  the 
Pawnbrokers'  Act,  stat.  89  &  40 
Geo,  3,  c.  99,  the  6th  section  of 
which  only  extends  to  loans  of 
money  in  sums  not  exceeding  10/. 
Loans  of  money  in  sums  exceeding 
10/.,  and  at  usurious  interest,  se- 
cured by  the  deposit  of  goods,  are 
protected  by  stat.  2  &S  Vict,  c. 
37.     Pennell  v.  Attenborougk.  145 

PAYMENT. 

Appropriation  of  payments.  See 
Banker. 

Appropriation  of  rent.  See  Land- 
lord AMP  Tenant,  1. 
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PAYMENT  INTO  COURT. 

See  Pleading,  5, 

PERJURY. 
See  Crimikal  Law. 

PIT  BOND. 

See  CONTEACT,  2. 

PLEADING. 

As  to  criminal  law  pleading,  see 
(with  respect  to  venue)  Criminal 
Law,  2,  d,  4.  See  also  Bridge — 
Conspiracy,  2 — Oaths. 

declaration. 

Foreign  Court  Judgment* 

1.  In  a  declaration  in  debt  on  the 
jadgment  of  a  foreign  Court,  it  is 
not  necessary  to  state  that  the 
Court  had  jurisdiction  oyir  the 
parties  or  the  cause.  Rdbertson 
and  another  v.  Strut h.  '    772 

Materiality  of  Sum, 

2.  Assumpsit  on  an  agreement  for 
the  purchase  of  certain  real  pro- 
perty, stated  in  the  declaration  to 
have  been  put  up  for  sale  in  pur- 
suance of  an  order  under  the  hands 
and  seals  of  the  Poor  Law  Com- 
missioners. The  declaration  set 
out  the  conditions  of  sale,  one  of 
which  was,  that  the  highest  bidder 
should  be  the  purchaser,  and  then 
averred  that  the  defendant  was  the 
highest  bidder,  and  became  the 
purchaser  at  and  for  a  certain  large 
sum  of  money,  to  7vit,  the  sum  of 
172/. 

After  judgment  for  the  plaintiffs 
on  demurrer,  a  writ  of  inquiry 
issued  to  assess  the  damages. 

QlUcerCf  whether,  without  putting 
in  evidence  the  agreement  to  pur- 
chase, the  plaintiffs  would  be  en- 
entitled  to  more  than  nominal 
damages. 


Heldt  that  such  agreement  does 
not  require  to  be  stamped,  but 
is  exempt  from  duty  under  the 
86th  section  of  statute  4  &  5  ^t//. 
4,  c.  76.  CruardioM  of  Banbury 
Union  v.  Robinton*  9S 

See  also  Debt. 

Averment  of  presentment,  when  un- 
necessary. See  Bill  of  Ex- 
change, 2, 

Libel  of  plaintifif  «in  his  trade."  See 
Dbfamation,  2, 

PLEAS. 

Plea  in  abatement.    See  Scire  Fa- 


cias. 


not  guilty. 


3.  In  case  for  the  seduction  of  the 
plaintiff's  daughter  and  servant, 
not  guilty  puts  in  issue  the  fact  of 
seduction  only,  and  not  the  fact  of 
service : 

Although  the  declaration  is  in 
the  following  form  : — That  the  de- 
fendant debauched  the  daughter 
of  the  plaintiff,  ''who  then  and 
during  all  the  time  aforesaid  was 
and  yet  is  the  servant  of  the  plain- 
tiff.'' 

A  plea,  therefore,  traversing  the 
service  modo  et  formd  is  not  bad 
as  an  agumentative  plea  of  not 
guilty.     Torrence  v.  Gibbins.    226 

not  possessed. 

4.  Under  an  issue  in  trespass  quare 
clausum  fregit,  on  a  plea  that  the 
close  was  not  the  property  of  the 
plaintiff,  the  plaintiff's  possession 
at  the  time  of  trespass  is  alone  in 
issue,  and  the  defendant  cannot  set 
up  title  to  the  close  without  plead- 
ing in  confession  and  avoidance. 
fVhittington  v.  Boxall.  184 

payment  into  court. 

5.  Indebitatus  assumpsit;  1st  count 
for  port  tolls,  2d  for  manor  tolls, 
3d  for  tolls  generally.  Plea,  pay- 
ment of  10/.  into  Court  as  to  the 
two  last  counts,  and  non  assumpsit 
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as  to  the  residue.  The  defendant 
accepted  the  10/.  and  joined  issue 
on  non  assumpsit.  Tne  contest  at 
the  trial  was,  whether  the  plaintiff 
was  entitled  to  a  port  toll  gene- 
rally, or  in  so  much  of  the  port 
only  as  was  his  manor.  The  jury 
found  he  was  entitled  to  a  port  toU 
generally,  and  that  8/.  was  due  in 
respect  of  them. 

Held,  as  the  defendant  had  ex- 
pressly guarded  his  payment  of 
money  into  Court,  so  as  to  make 
it  inapplicable  to  the  port  tolls^  he 
could  not  claim  to  Jiave  a  verdict 
entered  for  him  on  the  first  count, 
merely  because  the  plaintiff  might 
have  recovered  the  port  dues  on 
the  last  count,  on  which  a  greater 
sum  had  been  paid  into  Court  than 
the  plaintiff  had  recovered.  Brune 
V.  Thompson.  Z%\ 

Non  tepuit.     See  .  Landlord    and 
Tenant. 

Riens  in  arrere.    See  Landlord  and 
Tenant. 

Prescription,  plea  of.    See  Prescrip- 


tion, 3, 


replications. 


Dc  Injurid, 

G.  Assumpsit  by  indorsee  against  ac- 
ceptor of  a  bill  of  exchange.  Plea, 
that  the  defendant  and  S,  carried 
on  business  at  London  under  the 
style  of  the  firm  of  il/.  and  6'.,  and 
also  at  Rio  de  Janeiro  under  the 
style  of  the  firm  of  5.  and  M., 
that  the  defendant  carried  on  the 
business  of  the  firm  in  England, 
and  5.  at  Rio.  That  the  bill  was 
drawn  by  S,  in  the  name  of  the 
firm  of  S.  and  M,  for  a  debt  due 
by  S,  and  M.  to  the  plaintiff,  and 
accepted  by  defendant  in  the  name 
of  the  firm  of  M.  and  S.  That 
after  the  bill  was  made  and  in- 
dorsed, and  before  the  acceptance, 
the  firm  of  S,  and  M,  at  Rio 
having  become  insolvent,  the  plain- 
tiff and  the  other  creditors  of  S. 
and  M,  entered  into  an  agreement 
with  S,  4n4  M*  at  Rio,  by  which 


it  was  stipulated,  among  other 
things,  that  the  holders  of  bills 
drawn  by  S,  and  Af.  on  M,  and  S. 
should  be  considered  as  creditors 
for  cash  paid,  but  the  respective 
dividends  should  be  deposited  in  a 
bank  at  Rio  until  presentation  of 
protests  of  their  bills  not  having 
been  paid,  but,  the  payment  in 
London  being  verified,  the  re- 
spective sums  so  deposited  should 
be  divided  among  the  creditors: 
which  agreement  was  in  course  of 
being  acted  upon.  That  defend- 
ant accepted  the  bill  in  ignorance 
of  this  agreement.  That  the  pro- 
ceedings were  according  to  the  law 
of  Brazil,  and  constituted,  accord- 
ing to  that  law,  a  discharge  of  the 
debt.  Replication  de  injuri&  to 
this  plea  held  bad,  on  the  ground 
that  the  plea  is  in  discharge,  not  in 
excuse.  HM,  also,  that  the  plea 
is  bad,  as  not  showing  any  suffi- 
cient discharge  of  the  Ix>ndon 
house  from  accepting  the  bill,  or 
release  from  paying  it.  Hartley  v. 
Manton.  410 

7.  Held,  in  Q.  B.,  in  an  action  by  the 
indorsee  of  a  bill  of  exchange 
against  the  acceptor,  where  £e 
plea  stated  that  the  bill  was  ac- 
cepted for  the  accommodation  of 
the  drawer,  to  be  by  him  deposited 
with  R.  as  collateral  security  for  a 
debt  due  from  the  drawer  to  JL ; 
that  before  the  bill  became  due, 
the  drawer  paid  off  the  debt,  and 
that  R,  afterwards  indorsed  to  the 
plaintiff,  in  order  that  the  plaintiff) 
colluding  with  R.,  might  recover 
the  amount  of  the  bill  as  trustee 
for  R, ;  that  the  plea  was  in  excuse, 
and  not  in  discharge,  so  that  de 
injurid  was  a  good  replication. 
Herbert  v.  Sayer.  723 

Assignment  of  breaches  in  Replica- 
tion.    See  Bond. 

POINTS  OF  pleading  GENERALLY. 

Duplicity  and  Uncertainty, 

8.  Case  by   the  plaintiff  as  sheriff 
against  the  defendant  as  replevin 
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clerk  for  taking  insufficient  sure- 
ties to  a  replevin  bond.  The  de- 
claration alleged  that  the  plaintiff 
duly  appointed  the  defendant  one 
of  his  deputies  for  the  purpose  of 
making  and  granting  replevins  pur- 
suant to  the  statute,  and  that  the 
defendant  accepted  such  appoint- 
ment, and  continued  to  be  and  was 
such  deputy  from  the  time  of  his 
appointment  until  and  after  the 
cause  of  action,  and  that  the  de- 
fendant during  all  that  time  acted 
and  was  one  of  the  deputies  of  the 
said  plaintiff. 

Plea,  that  the  plaintiff  did  not 
depute,  appoint  and  proclaim  the 
defendant  one  of  his  deputies  pur- 
suant to  and  according  to  the  form 
of  the  statute,  and  that  the  defend- 
ant was  not  at  the  said  time  when 
&c.,  such  deputy  in  manner  and 
form. 

Heldf  on  special  demurrer,  Ist, 
that  the  defendant  must  be  taken 
to  be  appointed  under  statute  1  & 
2  Phil,  &  Maty,  c.  12  ;  2nd,  that 
the  plea  was  bad  for  duplicity,  and 
also  because  it  traversed  matter 
not  alleged  in  the  declaration. 
B&wden  v.  HtdL  54, 

9.  Assumpsit  against  defendant  as 
makerof  a  promissory  note.  Plea, 
that  the  note  was  made  at  Brus- 
sels, and  that  the  law  of  Belgium 
is,  that  no  person  can  take,  or  re- 
ceive, or  agree  to  take  or  receive 
more  than  6L  per  cent,  for  the  for- 
bearance of  money  lent  or  agreed 
to  be  lent,  and  that  all  agreements 
for  the  payment  of  any  interest  ex- 
ceeding that  rate,  and  all  promis- 
sory notes  made  in  order  to  secure 
the  payment  of  any  sum  of  money 
lent  upon  such  an  agreement,  are 
wholly  null  and  void.  It  then 
stated  an  agreement  between  the 
plaintiff  and  defendant  in  Belgium, 
that  the  plaintiff  should  lend  money 
to  the  defendant  on  an  usurious 
contract,  and  the  making  of  the 
note  to  secure  the  loan  in  pursuance 


of  such  contract.  Replication, 
that  (he  rate  of  interest  in  Belgium 
is  not  by  the  law  of  Belgium  re- 
stricted to  51,  per  cent.,  nor  by 
the  law  of  Belgium  are  notes  made 
to  secure  the  payment  of  money 
lent  on  agreement  to  pay  more 
than  51,  per  cent,  interest  null  and 
void,  nor  did  the  defendant  make, 
or  the  plaintiffreceive,  the  promis- 
sory note  on  terms  contrary  to  the 
law  of  the  said  kingdom  of  Bel- 
gium in  manner  and  form.  Held, 
on  special  demurrer,  that  the  re- 
plication was  not  double  or  uncer- 
*  tain.  Be  Bcmardis  v.  Spalding,  43 

10.  Assumpsit  on  an  agreement, 
bearing  date  the  20th  of  Septem- 
ber, 1840,  whereby  the  defendant 
agreed  to  take  of  the  plaintiff  cer- 
tain premises,  from  the  29th  of 
September  instant,  at  the  rental  of 
100  guineas  per  annum.  The  de- 
claration was  dated  the  16th  of 
February,  1842,  and  averred  that 
a  large  sum  of  money,  to  wU,  the 
sum  of  2101,  of  the  rent  aforesaid, 
for  a  long  period  of  time,  to  wit,  for 
two  years,  elapsed  after  the  making 
of  the  said  agreement,  became  and 
was  due  and  in  arrear. 

Plea:  1st,  as  to  105/.  parcel, 
payment ;  and  2d]y,  except  as  to 
the  said  sum  of  105/.,  parcel,  &c., 
that  no  part  of  the  said  rent,  ex- 
cept the  said  sum  of  105/.,  parcel, 
&c.,  had  become  or  was  due  or 
payable  under  the  agreement  at 
any  time  before  the  commence- 
ment of  the  suit. 

Held,  on  special  demurrer  to  the 
second  plea,  that  it  was  sufficiently 
certain  to  what  portion  of  the  rent 
that  plea  was  pleaded,  and  that 
the  plea  was  good.  Bright  v. 
Beard.  35 

Uncertainty  as   to  phrase  **  within 
reasonable  time.*'    See  Freight. 

Argumentativeness.     See  3. 

Confession  and  avoidance,  plea  of, 
when  necessary.    See  4. 
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IN  EXCUSE. 

What  pleas  are  in  excuse  or  'in  dis- 
charge.   See  6,  7. 

ADMISSIONS  IN  PLEADING. 

11.  Assumpsit  by  indorsee  agtiinst 
the  maker  of  a  promissory  note 
payable  to  P.  B.  Plea.  That  the 
note  was  delivered  to  P.  B,  by  the 
maker  without  consideration,  and 
in  order  that  P.  B.  roiffht  raise 
money  thereon  in  the  maker's  be- 
half;  that  the  plaintiff  advanced 
upon  the  security  of  the  note  a 
certain  small  sum  of  money,  to  wit, 
200/.  and  no  more,  and  the  note 
was  therefore  indorsed  by  the  said 
P.  B.  to  the  plaintiff;  that  after- 
wards and  before  the  commence- 
ment of  the  suit,  the  plaintiff  was 
paid  and  satisfied  by  the  defendant 
all  the  money  by  him  so  advanced 
as  aforesaid,  and  all  his  right,  title, 
and  cause  of  action  iipon  and  in 
respect  of  the  same.  The  replica- 
tion denied  the  payment  and  satis- 
faction. 

At  the  trial  the  defendant  gave 
no  evidence  in  support  of  his  plea, 
and  the  jury  found  a  verdict  under 
the  direction  of  the  judge  for  the 
whole  amount  of  the  note  -.--Held. 
that  the  direction  was  right,  and 
that  the  defendant  could  not  avail 
himself  of  the  admission  in  the 
pleadings,  that  only  200/.  had  been 
advanced,  to  limit  the  plaintiff's 
right  to  recover  to  that  sum. 

When  a  plea  consists  of  two 
materia]  allegations,  one  of  which 
is  traversed  and  found  against  the 
defendant,  the  whole  plea  fails. 
Robins  v.  Maidstone,  30 

See  also  2  and  Office. 

Videlicet.     See  1  and  Debt. 

Practice  as  to  assignment  of  breaches. 
See  Bond. 

Amendment.     See  Amendment. 


POACHING, 
See  Game. 


POOR. 

Parish. 

Settlement  extinguished  by  th«  ap- 
pointment of  separate  overseers  for 
the  several  townships  of  a  parish. 
See  25. 

Guardian, 

Guardian  of  union,  in  what  cases 
incompetent  to  sign  grounds  of 
appeal.     See  16. 

Overseen, 
Complaint  of  chargeability  by  single 

overseer.     See  3. 
Majority    of    Churchwardens    and 

overseers  must  concur  in  giving 

notice  of  chargeability.     See  6. 
Signature  of  overseer  by  proxy   to 

grounds  of  appeal.    See  1 6. 

Overseers*  accounts. 

1.  The  power  of  justices  to  allow 
accounts,  submitted  to  them  an- 
nually by  overseers  on  their  going 
out  of  office,  under  50  Geo,  3»  c. 
49,  s.  1,  is  not  taken  away  by  4  & 
5  IViU,  4,  c.  76,  s.  47,  which  re- 
quires the  overseers  to  have  their 
accounts  passed  quarterly  before 
an  auditor  appointed  by  the  Poor 
Law  Commissioners. 

Therefore   where   a  sura,   dis- 
allowed  by    the    auditor    at   his 
quarterly  audit  of  such  accounts, 
was  afterwards  allowed  by  justices 
in  passing  the  annual  account,  the 
I       Court   refused   a   mandamus   to 
.       justices  requiring  them   to  order 
I       the  overseers  to  pay  over  to  their 
I       successors    the    sum    which    had 
been  so  disallowed  by  the  auditor. 
Reg.  V.  Dartmouth.  U6 

Assistant  oDerseer. 
Complaint  of  chargeability  by.  See  4. 

Poor  Rate. 
Rating  of  Raiiwags. 

2.  The  principle  that  the  amount,  on 
which  a  railway,  when  the  rail- 
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way  company  are  themselves  the 
carriers,  is  to  be  assessed  to  the 
poor's  rate,  is  the  rent  which  a 
lessee  would  pay,  he  being  sup- 
posed capable  of  deriving  from 
the  me  of  the  railway  all  the 
profits  which  accrue  to  the  com- 
pany from  the  conveyance  of*  pas- 
sengers, goods,  &C;  such  lessee 
finding  locomotive  power,  car- 
riages, &c.  subject  to  certain  de- 
ductions, is  not  altered  by  the 
circumstances,  that  other  parties 
are  also  carriers  on  the  railway, 
some  providing  for  themselves  lo- 
comotive power,  carriages,  stations 
and  watering  places,  &c.  and  pay- 
ing tolls  only  to  the  company, 
and  others  finding  carriages  only, 
and  hiring  power,  &c.  from  the 
company. 

In  such  a  case,  the  following 
was  held  to  be  a  correct  mode  of 
ratii»  the  railway  company  in  a 
parish  through  which  a  railway 
passes,  but  in  which  there  are  no 
stations  or  buildings  belonging  to 
the  company. 

From  the  gross  yearly  receipts 
of  the  company,  including  both 
tolls  received,  and  also  all  profits 
derived  by  the  company  as  carriers, 
were  deducted : — 

1.  A  per  centage  on  the  capital 
invested  by  the  company  in  the 
purchase  of  engines  and  the  other 
moveable  stock  necessary  for  their 
business  as  carriers. 

ft.  A  per  centage  on  the  same 
sum  as  for  tenant's  profits  and 
profits  of  trade. 

S,  A  per  centaffe  on  the  same 
sum  as  the  annual  amount  of  de- 
preciadon  of  stock  beyond  repairs. 

4.  A  sum  for  the  company's 
annual  cost  of  conducting  their 
business  as  carriers. 

5.  The  annual  value  of  the 
stations  and  other  buildings  rated 
separately  from  the  railway. 

6.  A  sum  for  renewing  rails, 
chairs,  sleepers,  &c. 


The  several  amounts  of  all  these 
deductions  were  fixed  by  agree- 
ment. 

The  residue  of  the  above  gross 
sum  was  taken  as  the  sum  at  which 
the  railway  might  be  reasonably 
expected  to  let  from  year  to  year. 

No  deduction  should  be  made 
from  the  above  sum  for  an  annual 
allowance  for  goodwill.  Reg.  v. 
Grand  Junction  Railway  Company. 

237 

Charoeability. 

Complaint  of. 

S.  Where  the  examination  of  an 
overseer  purported  to  be  his  own 
individual  complaint  of  a  pauper's 
chargeability,  and  was  signed  by 
himself  only,  but  the  order  of  re- 
moval purported  to  have  been 
made  upon  the  complaint  of  the 
overseers,  and,  in  point  of  fact,  the 
complaint  had  been  made  by  the 
single  overseer  on  behalf  of  the 
overseers  generally,  and  with  their 
consent : — Held,  that  the  complaint 
was  sufficient.    Reg,  v.  Bedingham. 

98 

4.  Where  the  complaint  on  which  a 
pauper  is  removed  is  made  by  an 
assistant  overseer,  gucere,  whether 
on  appeal  against  the  order  of  re- 
moval, the  sessions  should  receive 
evidence  to  shew  that  the  com- 
plaint was  properly  authorised. 
Reg.  V.  Catteral  702 

5.  It  is  not  sufficient  evidence  to 
around  the  removal  of  a  pauper, 
if  the  pauper,  or  other  witnesses, 
state  in  the  examinations  that  the 
pauper  is  "chargeable"  to  the  re- 
moving parish ;  chargeability  being 
a  conclusion  of  law,  to  be  in- 
ferred by  the  justices  from  evidence 
of  the  pauper's  having  received 
relief  from  the  parish.  Reg.  v. 
High  Bickingfon.  103 

Same  point,  where  the  exami- 
nation was  headed  as  concerning 
the  settlement  of  A.  B.  "charge- 
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able    to    the    removing    parish." 
Rfg,  V.  Udford.  105,  n. 

6.  Under  stat.  4  &  5  WiU.  4,  e.  76, 
s.  79,  where  notice  of  chargeability 
is  given  on  behalf  of  churchwardens 
and  overseers,  the  act  must  be 
authorised  by  the  majority. 

QuaerCf  whether  this  must  appear 
on  the  face  of  the  notice.  Reg,  v. 
Westbury.  605 

Examinations. 
Heading  and  Jurat  of* 

7.  The  first  examination,  on  which 
an  order  for  the  removal  of  a  wife 
and  children  to  her  maiden  settle- 
ment was  founded,  was  the  exami- 
nation of  her  husband.  It  pur- 
ported by  its  heading  to  have  been 
taken  **  touching  the  place  of  his 
lawful  settlement,"  and  stated  that 
no  such  settlement  could  be  ascer- 
tained ;  the  succeeding  examina- 
tions of  other  witnesses  purported, 
by  their  respective  headings,  to 
have  been  taken  '*  at  the  time, 
place,  and  in  the  manner  aforesaid. 

On  an  objection,  that  an  inquiry, 
which  appeared  by  the  heading  of 
the  first  examination  to  relate  to 
the  husband^ 8  settlement,  could  not 
justify  the  removal  of  such  chil- 
dren as   where   above  the  age  of 
nurture  to  the  maiden  settlement 
of  the  wife  : — Held,  that  the  head- 
ing sufficiently  showed  jurisdiction 
to  make  the  order,  as  an  inquiry 
into  the  husband's  settlement  was 
the  foundation  of  the  proceedings, 
for,  until  it  appeared  that  his  set- 
tlement could  not  be  ascertained, 
the  wife's  settlement  was  immate- 
rial, and,  when  it  did  so  appear, 
the  rest  of  the  inquiry  followed  as 
of  course.     Reg,  v.  Leeds.        304 
8.  An  examination  taken  for  the  re- 
moval of  a  pauper  must  shew,  on 
the  face  of  the  document,  that  it. 
was  taken  before  two  justices  of 
the  peace. 

Where,  therefore,  such  an  ex- 
amination was  stated  in  the  jurat 


to  be  "  taken  before  us  W.  D.,  H. 
T."  not  adding,  "justices  of  the 
peace,"  &c.  Heut  bad,  although  the 
examination  of  another  witness 
standing  first  on  the  same  sheet  of 
paper  was  headed,  "  taken  before 
us  fV.  D.  and  H.  T.,  justices  of 
the  peace,"  &c.  Reg,  v.  Sk^om- 
on-Siour,  123 

Pariicuiarity  of  Statement, 
See  10,  18,  21,  23. 

Birth  Settlement,  without  negativing 
derivative  Settlement. 

9.  In  the  examinations  on  which  an 
order  was  made  for  the  removal  of 
a  pauper  from  a  parish  in  Leices- 
tershire to  a  parish  in  Northamp- 
tonshire, as  being  the  place  of  his 
settlement  ex  parte  maternd,  the 
pauper's  father  stated,  ^'  I  am  up- 
wards of  sixty-four  years,  and  was 
born  in  London,  I  believe." 

Heldf  no  objection  to  the  exami- 
nations that  they  did  not  shew  any 
inquiry  into  the  derivative  settle- 
ment ex  parte  paternd.  Reg,  v. 
Yelvertoft.  310 

Mother  s  Maiden  Settlement^  without 
negativing  Birth  of  Father  in  Scot' 
land  or  Ireland, 

10.  The  examination  of  a  pauper 
stated  that  his  parents  had  no  set- 
tlement, and  that  he  did  not  know 
the  place  of  his  birth,  though  he 
had  made  search  to  ascertain  it; 
and  the  examination  of  another 
witness  also  stated  that  search  had 
been  made  by  him  for  the  same 
purpose,  but  without  effect. 

Held,  that  the  particulars  of  the 
search  need  not  be  stated. 

That  the  pauper's  children  above 
the  age  of  nurture  might  be  re- 
moved to  the  wife's  maiden  set- 
tlement, without  negativing  his 
having  been  bom  in  Scotland  or 
Ireland,  &c.  so  as  to  shew  that  they 
were  not  removable  to  those  coun- 
tries under  stat.  3  &  4  IVill,  4,  c. 
40,  8.  2.     Reg,  T.  Leeds,  304 
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Statement  of  Settlement  hy  Hiring  and 
Service. 

11.  An  examination  stated,  "  the 
pauper  came  to  live  with  my  father 
as  farm  servant,  he  was  not  en- 

,  gaged  for  any  particular  time ;  but 
my  father  found  him  board,  wash- 
ing, lodging  and  clothes,  for  so 
long  a  time  as  he  stayed.  The 
pauper  continued  in  my  father's 
service  in  that  manner,  without 
leaving,  for  more  than  two  years, 
during  which  time  he  lived  and 
slept  on  my  father's  farm.  There 
never  was  any  other  agreement 
come  to  whilst  I  lived  at  home, 
but  my  father  found  the  pauper 
with  board,  washing,  clothing  and 
lodging,  during  the  said  service." 
Held  bad,  as  it  did  not  shew  any 
hiring  whatever.  Reg.  v.  Catteratt. 

702 

By  renting  Tenement. 

IS.  In  the  examinations  on  which  an 
order  of  removal  was  made,  a  wit- 
ness stated,  *'On  the  22d  July, 
1839,  I  let  a  house,  situate,  &c., 
to  the  pauper,  at  the  rent  of  1 0/. 
per  annum.  The  pauper  occupied 
the  house  until  the  22d  July,  1841, 
and  paid  me  the  whole  rent  during 
that  time.'' 

Held  {Coleridge  J.  dissentiente,) 
that  it  aid  not  sufficiently  appear 
that  the  occupation  was  under  the 
yearly  renting.  Reg.  v.  St.  Se- 
fmlchref  Northampton,  272 

13.  An  examination  of  a  pauper 
stated  that  he  '*  took  a  house  for 
a  year  at  a  rent  of  19/.,  and  paid 
rent  for  the  whole  time  of  the  te- 
nancy." 

Held  not  to  shew  payment  of 
rent  for  a  year.  Reg,  v.  Leeds,  119 

By  Relief. 

14.  Relief  administered  by  a  parish 
to  a  pauper,  in  the  house  of  a  con- 
tractor for  the  maintenance  of 
paupers,  locally  situated  out  of  the 
pariah,  is  no  evidence  of  an  ac- 


knowledgment of  settlement  Reg. 
V.  St.  GUee  in  the  Eelde,  Middlesex. 

110 

Order  of  Removal. 
Husband  and  Wife,  Separation  of. 

15.  Where  husband  and  wife  are 
living  together,  and  the  husband 
has  no  settlement,  the  wife  cannot 
be  removed  to  her  maiden  settle- 
ment, unless  her  consent  appears 
upon  the  examinations.  Reg.  v. 
Leeds,  S04 

Order  for  Remaoal  of  Lunatic  Pmtper. 
See  33,  34. 

Appeal. 
Grounds  of  by  whom  to  be  signed. 

16.  Where  the  signature  of  an  over- 
seer to  the  grounds  of  appeal 
against  an  order  of  removal  pur- 
ported to  have  been  made  by 
proxy,  and  it  did  not  appear  that 
the  proxy  had  been  authorised  to 
sign,  the  signature  was  held  in- 
sufficient. 

A  member  of  the  board  of  guar- 
dians of  a  union,  constituted  by  the 
commissioners  under  the  38th  sec- 
tion of  the  act,  is  not  a  guardian 
of  the  parish,  within  the  meaning 
of  the  81st  section,  and  not  capa- 
ble of  signing  the  statement  of 
grounds  of  appeal.  Reg.  v.  Justices 
of  Surrey.  106 

Tune  for  Appealing. 

17.  An  order  of  removal  was  made 
October  5,  suspended  on  the  same 
day,  and  served  October  14:  Held^ 
that  the  parish  on  which  the  order 
was  served  was  not  bound  to  ap- 
peal at  a  sessions  commencing 
Nov.  3,  inasmuch  as  the  period  of 
twenty-one  days  from  the  service 
of  the  order  bad  not  elapsed. 

Semble,  that  under  sect.  79  of  the 
4  &  5  fViU.  4,  c.  76,  a  parish  has 
twenty-one  days  after  the  service 
of  an  order  of  removal  to  consider 
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whether  it  will  appeal  or  not ;  and 
that,  therefore,  as  14  days'  notice 
must  be  given  of  the  grounds  of 
appeal^  there  are  in  all  thirty-five 
clear  days  between  the  service  of 
such  order  and  the  sessions  at 
which  it  is  necessary  to  appeal. 
Reg,  V.  Justices  of  Lancashire.  488 

IdenHficaHon  of  Order  of  Remaoal  in 
Notice  of  Appeal. 

18.  Where  a  notice  of  appeal  suffi- 
ciently identifies  the  order  of  re- 
mo  val  appealed  against  by  reference 
to  its  date  and  other  particulars, 
the  notice  is  not  bad  for  omitting 
to  give  the  names  of  the  justices 
who  made  the  order.  Reg,  v.  fVest 
Houghton.  888 

Appeal  for  the  sake  of  CostSy  after  Su- 
pernedeas  of  Order  of  Removal, 

19.  Where  an  order  of  removal  had 
been  superseded,  heldf  that  the 
quarter  sessions  were  nevertheless 
bound  to  allow  an  appeal  to  be 
entered  against  it,  for  the  purpose 
of  getting  the  proper  amount  of 
costs  allowed,  although  the  re- 
spondents had  tendered  the  appel- 
lants before  sessions  a  sum  larger 
than  that  which,  by  a  standing  or- 
der of  the  Court  of  Quarter  Ses- 
sions in  question,  was  allowed  on 
the  trial  of  appeals  against  orders 
of  removal. 

Semble,  that  the  Court  of  •Quar- 
ter Sessions  ought  to  exercise  a 
discretion  upon  the  circumstances 
of  each  particular  case  as  to  the 
amount  of  costs  which  it  awards  to 
parties  to  appeals  asainst  orders  of 
removal.    Reg.  v.  Merionethshire, 

121 

Co^rmation  of  Order  of  Removal,  and 
Order  for  CostSy  where  no  Appeal 
entered. 

ftO.  After  service  of  notice  and  grounds 
of  appeal  against  an  order  of  re- 
moval, and  of  notice  of  intention 
to  try  at  the  next  sessions,  a  coun- 


termand of  the  notice  of  appeal 
and  of  notice  of  trial  was  served, 
but  not  in  time  according  to  the 
practice  of  the  sessions.  I^o  ap- 
peal was  actually  entered.  The 
parish  which  had  obtained  the 
order  applied  for  costs,  under  stat. 
8  &  9  WUL  3,  c.  80,  s.  3. 

The  sessions  made  an  order 
confirming  the  order  of  removal, 
and  further  ordering  payment  of 
the  costs  incurred  by  the  parish  in 
preparing  to  sustain  the  order. 

Heldf  that  the  order  was  not 
divisible ;  and,  as  the  sessions  had 
confirmed  the  order  of  removal, 
which  they  had  not  jurisdiction  to 
do,  no  appeal  having  been  actually 
entered,  the  order  of  sessions  was 
not  ffood  even  for  so  much  as  re- 
lated to  the  costs.  Reg  t.  Stoke 
Bliss.  135 

Issue  on  Trial  of  Appeal. 

Evidence  under  the  Issue  Jmned  on  the 
Examination  and  Grounds  of  AppeaL 

21.  An  examination  stated  that  the 
pauper  had  gained  a  settlement  in 
the  appellant  parish  by  hiring  and 
service,  and  also  that  he  had  been 
repeatedly  relieved  by  their  parish 
while  non-resident. 

A  ground  of  appeal  denied  that 
the  pauper  had  acquired  such  set- 
tlement either  by  hiring  and  ser- 
vice, or  by  any  other  means.  Held, 
under  this  ground  of  appeal,  that 
the  appellants  might  shew  that  they 
had  given  the  relief  by  mistake. 
Reg.  V.  Bedmgham,  98 

22.  The  examination  of  a  pauper, 
after  stating  a  birth  settlement  in 
the  appellant  parish,  went  on  also 
to  state  that  the  pauper  was  by 
indenture  bound  apprentice  in  the 
respondent  parish,  and  that  during 
the  apprenticeship  he  resided  some- 
times in  the  respondent  and  some- 
times in  the  appellant  parish. 

The  grounds  of  appeal  alleged 
that  the  order  was  bad  on  ite  face, 
and  that  the  pauper  was  settled  in 
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the  respondent "  parisb»  by  having 
been  apprenticed  as  in  the  said  ex- 
amination stated,"  and  by  having 
served  and  resided,  &c.  in  the 
respondent  parish. 

Heldt  that  the  statement  in  the 
examination,  as  to  the  apprentice- 
ship, did  not  necessarily  shew  a 
merger  of  the  birth  settlement  so 
as  to  preclude  the  respondents,  on 
the  trial  of  the  appeal,  from  going 
into  evidence  of  the  birth  settle- 
ment and  relying  on  that  only,  for 
the  removing  justices  might  have 
disbelieved  the  evidence  with  re- 
spect to  the  settlement  by  appren- 
ticeship. 

That  the  appellants,  who  endea- 
voured to  prove  a  settlement  by 
apprenticeship  in  the  respondent 
parish,  in  answer  to  the  birth  set- 
tlement, were  bound  to  prove  the 
indenture  of  apprenticeship,  as  a 
necessary  part  of  their  own  case, 
and  that  this  was  not  admitted  by 
the  respondents  merely  because 
stated  in  the  examinations  and  not 
traversed  in  the  grounds  of  appeal. 
Reg.  V.  Latchford.  290 

Judgment  of  Sessions. 

Svfidency  of  Statement^  in  Examina- 
tions and  Grounds  of  Jippeal^  as  to 
pariiaUariiy,  to  be  decided  by  Ses- 
sions, 

ftS,  The  sufficiency  of  grounds  of 
appeal  in  point  of  particularity  of 
statement  is  a  question  for  the  ses- 
sions, and,  where  they  have  come 
to  a  decision  upon  the  point,  this 
Court  will  not  grant  a  mandamus 
to  enter  continuances  and  hear  the 
appeal.     Reg.  v.  Kesteven.       113 

Form  of  Adjudication — Recitais  in 
Judgment,  shewing  Jurisdiction  of 
removing  Justices. 

£4.  An  order  of  sessions  recited  an 
order  of  removal  appealed  against, 
in  which  the  words  "  Westmore- 
land, to  wit,''  were  in  the  margin. 


and  which  recited  a  complaint, 
"  unto  us  whose  names  are  here- 
unto set  and  seals  affixed,  being 
two  of  her  majesty's  justices,  &c. 
for  the  said  county." 

Held,  that  the  order  of  sessions 
shewed  sufficiently  that  the  justices 
who  made  the  order  appealed 
against  were  justices  of  the  county. 

The  same  order  of  removal  pur- 
ported to  be  directed  **  to  the  over- 
seers of  the  poor  of  the  township 
of  Kirkby  Lonsdale  and  to  the 
overseers  of  the  poor  of  the  town- 
ship of  Casterton  in  the  said 
county," 

Heldt  that  it  sufficientl  vappeared 
that  Kirkby  Lonsdale  (the  respon- 
dent parish)  was  in  the  county  of 
Westmoreland. 

The  order  of  sessions  concluded : 
— "  And  whereas  the  overseers  of 
the  poor  of  Casterton  did  prosecute 
and  carry  on  the  said  appeal  to 
trial  against  the  said  order  to  the 
present  general  quarter  sessions  of 
the  peace,  wherein  this  Court,  upon 
hearing  of  counsel  on  both  siaes, 
ordered  that  the  said  order  be  con- 
firmed." 

Held,  a  sufficient  adjudication  of 

confirmation  of  the  order.     Reg* 

v.  Casterton.  £66 

Mandamus  to  justices  to  erase  entry 

of  judgment.    See  Mandamus. 

Settlement. 

Settlement  lost  by  Appointment  of 
separate  Overseers  for  the  several 
Townships  of  a  Parish, 

25.  A  pauper  gained  a  settlement  in 
a  parish,  consisting  of  several  town- 
ships, by  hiring  and  service.  At 
that  time  the  parish  had  only  one 
set  of  overseers.  Afterwards  se- 
parate overseers  were  appointed 
for  each  township. 

Held,  that  the  pauper  did  not 
thereby  become  settled  in  the  par- 
ticular township  where  he  had 
served.    Reg.  v.  Hunmngton,    85 1 
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Seitlenmt  by  Renting. 

26.  Under  stat.  6  Geo.  4,  c.  57,  a  set- 
tlement may  be  gained  by  the  joint 
renting  of  Jand.  Reg,  v.  St.  Lazth 
renee,  Appleby.  394 

See  also  9,  10,  11,  12,  IS,  14. 

Case  from  Sessions. 
How  to  be  stated. 

27.  The  Court  will  not  entertain  a 
case  sent  to  them  from  the  sessions 
where  an  alternative  of  the  ques- 
tion proposed  involves  the  neces- 
sity of  sending  the  case  back  to  be 
heard.     Reg.  y.  Kesteven,  113 

Form  of  Judgment  of  Q.  B.  on  Caie 
stated. 

28.  The  form  of  the  judgment  of  this 
Court,  on  a  case  sent  from  sessions, 
is  simply  to  make  absolute  or  dis- 
charge the  rule  for  quashing  the 
order  of  sessions ;  but,  if  the  rule 
is  discharged,  the  effect  of  the 
judgment  is  to  confirm  the  order 
of  sessions,  and  to  fix  the  costs  on 
the  party  bringing  up  the  case, 
under  stat.  5  Geo.  2,  c.  19,  s.  2. 
Reg.  V.  Latchford.  290 


Bastardy. 

29.  A  party  charged  as  putative  fa- 
ther appeared  at  the  petty  session 
in  pursuance  of  notice,  and  pro- 
cured the  application  to  be  dis- 
missed, on  the  ground  that  the 
notice  was  not  signed  by  the  majo- 
rity of  the  parish  officers. 

He  afterwards  applied  for  a 
mandamus  to  the  petty  session  to 
order  payment  of  costs  to  him,  on 
the  ground  that  there  had  been  a 
hearing  of  the  application,  within 
4&5Trttf.4,  C.76,  S.73. 

Heldt  that  he  was  not  entitled  to 
costs  as  there  had  been  no  "  hear- 
ing."    Reg.  v.  Hastings.  1 32 

30.  On  an  application  to  the  justices  at 
petty  sessions  for  a  bastardy  order 
under  stat.  2  &  3  Vict,  c.  85,  the 
party  charged  attended  with  his 


attorney,  and  afler  some  witnesses 
had  been  examined  in  support  of 
the  application,  and  cross-examined 
by  his  attorney,  requested  that  the 
charge  should  be  determined  at  the 
quarter  sessions  under  sect.  3. 

Held,  that,  as  the  case  had  been 
entered  upon,  the  justices  properly 
refused  to  let  it  go  to  the  quarter 
sessions. 

A  bastardy  order,  dated  the  2d 
February,  1844,  after  reciting  the 
birth  of  the  child  *<  on  the  27th 
February  now  last  past,"  and  other 
necessary  matters,  ordered  that  the 
father  should  pay  a  sum  of  money 
to  meet  '<  the  actual  expense  in- 
curred in  the  maintenance  of  the 
child  from  the  time  of  its  birth  as 
aforesaid  to  the  time  of  making 
this  order,"  and  also  a  further  sum 
weekly  for  future  maintenance. 

Held,  that  so  much  of  the  order 
as  related  to  past  maintenance  was 
bad,  as  including  more  than  six 
months'  past  maintenance,  contrary 
to  sut.  4  &  5  fVm.  4,  c.  76,  s.  73, 
but  that  the  order  was  good  for  the 
residue. 

The  order  directed  the  payments 
to  be  made  to  the  churchwardens 
and  overseers  of  a  township,  the 
township  having  no  churchwar- 
dens. 

Held  (dubitante  Lord  Demnan 
C.  J.)  that  the  order  was  sufficient 
notwithstanding.     Reg.  v.  Oxky. 

278 
31.  A  party  charged  with  being  the 
putative  father  of  a  bastard  child, 
under  the  2  &  3  Vict.  c.  85,  at- 
tended before  the  petty  sessions, 
where,  afler  proof  of  the  notice, 
the  case  was  adjourned  on  his  own 
application.  On  his  appearance  at 
the  adjournment,  the  justices  re- 
fusing to  adjourn  a  second  time, 
he  offered  to  enter  into  reccM^i- 
sances,  under  the  3d  section  ofthe 
statute,  to  appear  at  the  quarter 
sessions,  but  the  justices  refused 
to  take  his  recogmsance. 
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HeU  that  by  remaining  after 
such  refusal,  and  proceeding  with 
his  defence,  he  had  waived  any 
objection  to  their  jurisdiction.  Reg, 
V.  Clarke.  286 

Order  for  Maintenance  of 
Relatives. 

32.  An  order  of  petty  sessions,  under 
Stat.  59  Geo,  S,  c.  12,  ordering  a 
person  to  pay  one  entire  sum 
weekly  for  the  maintenance  of  his 
three  grandchildren,  so  long  as 
they  should  be  chargeable  to  their 
parish,  held  bad.    Reg,  v.  Morten, 

500 

Lunatic  Pauper. 

S3,  Under  9  Geo.  4,  c.  40,  ss.  38,  41, 
where  a  county  lunatic  asylum  has 
been  established  for  any  county  or 
district,  justices  acting  for  that 
county  or  district  cannot  remove  a 
pauper  lunatic  to  a  hospital  or 
private  asylum,  when  the  county 
asylum  happens  to  have  no  room 
for  the  reception  of  the  party. 
Ref,  V.  Ellis.  261 

34.  Where  a  lunatic  pauper,  whose 
settlement  cannot  ttien  be  ascer- 
tained, has  been  removed  to  an 
asylum  under  stat.  9  Geo,  4,  c.  40, 
s.  41,  and  afterwards,  on  inquiry 
under  sect.  42,  an  order  of  justices 
is  made,  ascertainins  and  adjudi- 
cating the  place  of  his  settlement 
and  directing  the  expenses  of  his 
removal  to  be  paid  by  the  parish 
in  which  he  is  settled,  the  order 
must  not  direct  such  expenses  to 
be  repaid  to  the  removing  parish, 
as  the  treasurer  of  the  county  is 
the  only  person  entitled  to  such 
repayment.  Reg,  v.  St.  Andrew's, 
Worcester,  382 

POOR  LAW  COMMISSIONERS. 
Stamp  on  sale  by.    See  PtEADiNO,  2. 

PORT. 
Grant  of  port.    See  Grant, 


POSSESSION. 

When  insufficient  to  maintain  tres- 
pass.   See  Trespass. 

Traverse  of  plaintiff's  possession  will 
not  let  in  evidence  of  title  in  de- 

.    fendant.     See  Pleading,  4. 


POUNDAGE. 

See  Sheriff,  2. 

POWER. 

Bad  execution  of, 

A  marriage  settlement,  by  which 
certain  land  was  conveyed  to  the 
husband  for  life,  remainder  to  the 
wife  for  life,  remainder  to  the 
children  of  the  marriage  as  tenants 
in  common  in  tail,    contained  a 

Eower  to  the  wife,  in  the  event  of 
er  surviving  her  husband,  to  lease, 
by  indenture  under  her  hand  and 
seal,  for  any  term  not  exceeding 
21  years  in  possession,  so  that  the 
best  annual  rent  should  be  reserved, 
and  that  none  of  the  lessees  should 
be  dispunishable  of  waste  by  any 
express  words  to  be  therein  con- 
tained, and  so  as  in  every  of  the 
said  leases  there  should  be  con- 
tained a  clause  of  re-entry  for  non- 
{)ayment  of  rent,  and  that  the 
essees  should  seal  and  deliver  a 
counterpart  thereof. 

The  wife  survived  her  husband, 
and  married  the  defendant,  and 
after  the  marriage  demised  to  him 
by  indenture  under  her  hand  and 
seal,  at  a  rent  assumed  to  be  the 
best  annual  rent,  the  property 
comprised  in  the  settlement,  to 
hold  for  fourteen  years  from  the 
14th  of  October,  1834,  if  the  lessee 
should  so  long  live,  and  a  counter- 
part was  executed  by  the  defend- 
ant. 

Held,  that  this  was  not  a  valid 
execution  of  the  power  as  against 
the  tenants  in  tail  in  remainder, 
because  a  power  coupled  with  an 


SM 


INDEX. 


interest  requires  a  bargain  between 
independent  persons.  Doed.  Hari' 
ridge  v.  Gilbert.  429 


PRACTICE. 

Amendment  of  plea.  See  Amend- 
ment. 

Attachment  of  feme  covert.  See 
Attachment. 

Cancelling  of  bail  bond  given  in 
Court  of  Bankruptcy.     See  Bank* 

RUPTCY,  5. 

Assignment  of  breaches.    See  Bond. 

Shewing  cause  in  first  instance  against 

rule  for  quo  warranto.     See  Bo- 

EOUGH,  d. 

Suggestion  of  co-defendant's  death 
after  venire  facias  returnable.  See 

CoNSFtRACY,  1. 

Costs.     See  Costs. 

New  trial.     See  New  Trial. 

Payment  of  money  into  Court  where 

several  counts.     See  Pleading,  5. 
Warrant  of  attorney .    See  W  arrant 

OP  Attorney. 

capias  ad  respondendum. 

No  step  in  the  Action, 

1.  The  writ  of  capias  ad  responden- 
dum under  stat.  1  &  2  Vict.  c.  110, 
is  not  a  step  in  the  action,  but  is 
altogether  collateral  to  it.  Where, 
therefore^  a  defendant  is  arrested 
under  such  a  writ,  the  rule  of  Trin. 
T.  3  Will.  4,  requiring  the  plaintiff 
"  in  such  process"  to  declare  before 
the  end  of  next  term  after  the  ar- 
rest, is  no  longer  applicable.  Ire- 
land  V.  Beriy.  505 

writ  op  summons.. 

Misdescription  of  Defendant's 
Residence. " 

%,  Where  a  person  who  resided  in 
Maidstone,  and  was  in  the  con- 
stant practice  of  resorting  to  Peers 
Coffee  House,  London,  was  served 
at  the  coffee  house  with  the  copy 
of  a  writ  of  summons,  describing 
him  <*ofSandhng,  near  Maidstone^ 


in  the  county  of  Kent,  but  to  be 
heard  of  at  Peel's  Coflbe  House, 
Fleet  Street,  in  the  city  of  Lon- 
don," the  Court  set  aside  the  copy 
and  service,  on  the  ground  that  the 
defendant's  residence  was  misde- 
scribed.    Simpson  v.  Ramsay.    996 

judge's  order. 
When  condusioe, 

3.  Where  an  order  has  been  made  by 
a  judge  at  chambers,  and  an  appli- 
cation is  afterwards  made  to  the 
same  judge  to  rescind  his  own 
order,  which  he  entertains  but  dis- 
misses, the  Court  will  not  interfere 
to  review  bis  decision.  Thon^MOn 
V.  Beck.  49 

4.  A  judge's  order  had  been  obtained 
bv  consent,  for  settling  an  action 
of  assumpsit  and  staying  proceed- 
ings, &c.  on  payment  of  4s.  4d. 
into  Court.  The  Master  taxed  the 
costs  on  the  higher  scale.  A  judge 
havinff  ordered  that  the  Master 
should  review  his  taxation  and  tax 
on  the  lower  scale,  according  to 
rule  H.  T.  4  Will.  4,  the  sum  being 
under  20/.,  the  Court  refused  to 
rescind  such  order,  on  a  suggestion 
that  the  cause  was  one  wnich  it 
would  have  been  proper  to  try 
before  a  judge,  the  action  being 
brought  to  try  a  right.  Keppel  v. 
ShiUon.  87 

SECOND  APPLICATION. 

Amended  Affidavits. 

5.  Where  a  rule  to  pay  the  costs  of 
a  mandamus  has  been  discharged 
on  the  ground  that  an  affidavit  on 
which  it  was  moved  is  defectivelv 
intituled^  the  Court  will  hear  a  fresh 
application,  but  not  where  the  de- 
fect of  form  is  in  the  body  of  the 
affidavit. 

Where,  therefore,  such  an  affi- 
davit was  wrongly  intituled,  <*  The 
Queen  against  the  Directors  of  the 
Great  Western  Railway  Company," 
instead  of  "The  Queen  acainst 
The  Great  Western  Railway  Com- 
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paii]r»"  and  the  affidavit  at  the  be- 

ginniog  recited  that  a  maodainus 
ad  been  obtained  "against  the 
directors  of  the  company,"  and  the 
rule  had  been  discharged,  the 
Court  refused  to  grant  a  fresh  ap- 
plication, the  same  affidavit  being 
used  with  these  defects  amended. 
Reg.  V.  Great  fVeitern  Railway 
Company.  471 

DISCONTINUANCE, 

6.  SembUf  the  Court  will  not  allow 
an  action  to  be  discontinued  afler 
a  general  verdict.  Young  v. 
HichenM.  599 


PRESCRIPTION. 

Prtsertptiont  bad,  at  being  indefinite  or 
destructive  of  the  subfect'fnatter. 

1,  A  plea  in  trespass,  justifying 
under  a  claim^  that  defendant,  as 
occupier  of  a  brick  kiln,  and  all 
the  occupiers  for  the  time  being  of 
the  kiln  for  thirty  years  next 
before  the  commencement  of  the 
suit,  had  a  right  to  dig  and  take 
away  from  the  plaintiff's  close,  in 
every  year  and  at  all  times  of  the 
year,  so  much  clay  as  was  at  any 
time  required  by  him  and  them 
for  the  purpose  of  making  bricks. 
Held  bad  on  motion  non  obstante 
veredicto,  as  the  claim  was  an  in- 
definite claim  to  all  the  clay  of  the 
close.     Clayton  v.  Corby,  449 

2.  In  an  action  on  the  case  for  work- 
ing mines  under  ground  near  to 
the  plaintiff's  house,  so  that  the 
house  was  injured  and  in  danger 
of  falling  for  want  of  proper  sup- 
port, the  defendant  claimed,  as 
lessee  of  the  manor  in  which  the 
house  was  situate,  and  of  the  mines 
therein,  a  prescriptive  right  to 
work  the  mines  under  any  houses, 
parcel  of  the  manor,  ipaying  to  the 
occupiers  of  the  surrace  a  reason- 
able compensation  for  tlie  u$e  of  the 
eurface,  but  without  making  com- 


pensation on  any  other  account, 
and  justified  under  that  right. 

Held,  1.  That  such  » prescription 
was  bad  as  being  unreasonable. 

2.  That  such  a  right  could  not 
exist  by  custom. 

3.  That  the  right,  if  maintain* 
able  at  all,  might  have  been  claimed 
under  either  a  prescription  or  cus- 
tom. Hilton  y.  Earl  Granville,  614 

Right  of  Way. 

3,  A  plea  in  trespass  alleging  that 
defendant  and  all  other  prior  oc- 
cupiers of  a  certain  tenement,  for 
twenty  years  next  before  the  com- 
mencement of  the  suit,  have  had, 
used  and  actuallv  enjoyed  without 
interruption,  and  of  right  oueht  to 
have  had,  used,  and  actually  en- 
joyed, &c.,  a  way  through  the  locus 
in  quo,  held  bad  after  verdict,  as 
the  actual  enjoyment  was  not  al- 
leged to  have  been  had  under  the 
right  claimed,  and  the  enjoyment 
therefore  was  not  shewn  to  be  "  as 
of  right,"  according  to  stat.  2  &  d 
mil.  4,  c.  71,  s.  5.  Holford  v. 
Hankison,  473 


PRISONER'S  COUNSEL  BILL. 

His  right  to  copies  of  depositions. 
See  Criminal  Law,  6. 


PRIVILEGE. 

Action  for  arresting  privileged  per- 
sons.    See  Arrest. 


PROHIBITION. 

Church  rate.     See  Ecclesiastical 
Law. 


PROFIT  A  PRENDRE. 
See  Prsscription,  1. 
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PROMISSORY  NOTES. 

See  Bills  of  Exchange. 

PROSECUTOR. 
Meaning  of.    See  Costs,  3. 

PROSECUTION. 

Meaning  of.    See  Evidence,  2, 

PUBLIC  COMPANY. 

See  Banking  Company — ^Railwat 
Company. 


PUIS  DARREIN  CONTINU- 
ANCE. 

Amendment  of  plea.  See  Amend- 
ment. 

QUO  WARRANTO. 
See  Borough. 

RAILWAY  COMPANY. 

Assessment  of,  to  poor  rate.  See 
Poor,  2. 

LiabUUyfor  Accident  to  Passenger, 

1.  By  the  London  and  Brighton  Rail- 
way Company's  Act  (7  Will.  4  & 
1  Vict.  c.  cxix.),  the  company 
were  empowered  to  make  and 
maintain  a  railway,  which  all  per- 
sons were  to  have  liberty  to  use 
with  carriages  properly  constructed 
upon  payment  of  tolls ;  and  the 
company  were  empowered  to  pro- 
vide locomotive  engines  and  car- 
riaffes  for  the  conveyance  of  goods 
and  passengers. 

It  was  also  enacted  that  no 
action  should  be  brought  against 
any  person  for  anything  done  or 
omitted  to  be  done  in  pursuance 
of  the  act  without  twenty  days* 


notice  i-^HM,  that  the  conoany 
were  not  entitled  to  notice,  where 
an  action  was  brought  a^nst  them 
for  negligence  in  carrying  a  pas- 
senger, as  they  were  sued  merely 
as  carriers,  and  not  for  any  thing 
done  or  omitted  under  the  act. 
Carpue  v.  London  and  Brighion 
RaUwajf  Company,  608 

Meetings — Meaning  of  "  Subscribers^' 
''Owners''  —  Calls— Signature  of 
Chairman  to  Minutes. 

2.  By  sect.  125  of  the  Birmingham, 
Bristol  and  Thames  Junction  Rail- 
way Acty  6  WUU  4,  c.  Ixxix.,  the 
company  are  directed  to  cause 
the  names  of  persons  entitled  or 
who  may  thereafter  be  entitled  to 
shares  to  be  entered  in  a  book, 
and  a  certificate  to  be  delivered  to 
every  such  proprietor  on  demand. 
By  sect.  129,  parties,  who  have 
subscribed,  or  shall  hereafter  sub- 
scribe,  towards  the  said  under- 
taking, are  required  to  pay  the 
sums  of  money,  or  such  propor- 
tions, &c.  as  shall  be  called  for  by 
the  directors.  By  sect.  130,  the 
directors  have  power  to  make  calls 
of  money  ''from  the  subscribers  to 
and  proprietors  of  the  said  under- 
taking ; "  "  and  if  any  owner  or  pro- 
vrietor  of  any  such  share  shall  neg- 
lect or  refuse  to  pay  such  his  rate- 
able proportion/'  the  company  may 
sue  him;  and  the  directors  are 
authorised  to  declare  the  shares 
belonging  to  such  owner  forfeited: 
— Held,  that  in  sect.  130  the  words 
subscribers,  owners  and  oroprietors 
are  used  indiscriminately,  so  that 
a  party  who  had  originally  sub- 
scribed, but  had  never  been  re- 
gistered or  received  his  certificate, 
was  liable,  in  an  action  of  debt 
charging  him  as  a  subscriber,  "  on 
calls  m^e  from  the  several  sub- 
scribers to  and  proprietors  of  the 
said  undertaking,"  the  calls  ap- 
pearing in  evidence  to  have  been 
made  upon  the  proprietors. 
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By  sect.  118,  proceedings  of 
meetings  are  to  be  entered  into  a 
book,  "and  shall  be  signed  by  the 
chairman  of  such  respective  meet- 
ings :" — Held,  that  a  minute  of  a 
proceeding,  entered  at  a  subsequent 
meeting,  with  the  words  **  read  and 
confirmed,"  to  which  was  attached 
the  signature  of  the  chairman  of 
the  prior  meeting,  was  sufficiently 
signed  within  the  meaning  of  the 
section.  Wesi  London  Rtjoltoay 
Company  v.  Bernard,  397 

RATE. 

Church  rate.     See  Church  Rate. 
Highway  rate.    See  Highway,  4. 
Poor  rate.     See  Poor. 

REASONABLE  AND  PRO- 
BABLE  CAUSE. 

When  Absence  qf^  to  he  averred. 

In  case  for  unlawfully  instigating 
the  bringing  an  action,  it  is  not 
enough  to  aver  that  the  defendant 
**  unlawfully  did  advise,  promise, 
instigate  and  stir  up"  the  then 
plaintiff  to  commence  and  prose- 
cute the  action,  without  also  aver- 
ring that  it  was  commenced  and 
prosecuted  without  reasonable  or 
probable  cause.     FUght  v.  Lemon. 

67 

When  a  defence  in  an  action  for  de- 
ceit.    See  Case. 


"  REASONABLE  TIME." 
dee 


Uncertainty  in  pleading, 
Freight. 


RECEIPT. 

See  Stamp. 

REFERENCE. 
See  Partnership. 

VOL.  I. — D.  M. 


REOULA  GENERALIS. 
As  to  satisfaction  piece.  783 

REMAND. 

Right  of  prisoner  remanded  to  copies 
of  depositions.  See  Criminal 
Law^  6. 

REPLEVIN. 

Action  against  replevin  clerk  for 
taking  insufficient  sureties.  See 
Pleading,  8. 

RIGHT  OF  WAY. 

See  Presumption,  3, 

ROAD. 

See  Highway. 
SATISFACTION  PIECE. 

Regula  generalis  as  to.  788 

SCIRE  FACIAS. 

Afterjifa. 

It  is  no  ground  for  setting  aside  a 
writ  of  sci.  fa.  as  irregular,  that 
there  has  been  no  return  to  an 
alias  fi.  fa.  issued  on  the  same 
judgment,  although  something  has 
been  done  under  that  writ,  because 
this  may  be  the  subject  of  a  plea 
to  the  sci.  fa. 

It  is  no  sufficient  answer  to  the 
sci.  fa.,  that  a  writ  of  fi.  fa.  issued 
under  the  same  judgment  within  a 
year  afler  the  judgment,  unless  it 
appear  that  the  debt  was  satisfied 
by  the  levy  which  took  place  under 
such  writ. 

A  plea  to  a  sci.  fa.  stating  as 
above,  and  that  the  sheriff* entered 
under  the  writ,  and  seized  soods 
and  chattels  in  the  defendant's 
house,  is  therefore  bad,  for  not 
averring  that  the  goods  and  chattels 
were  the  defendant's,  and  that  they 
8h 
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produced  satisfaction:  also  (per 
Patteson  J.,)  for  averrins  that  the 
Writ  was  returned  and  filedy  with- 
out adding  that  there  is  a  record 
of  such  writ  and  return. 

Where  such  a  plea  is  pleaded, 
although  with  a  conclusion  m  abate- 
menty  the  proper  judgment  is  quod 
habeat  executionem.  Holmu  v. 
Newiands.  642 


SEDUCTION. 

Service  put  in  issue  by  not  guilty. 
See  Pleadimo,  3. 

SERVICE. 
Of  writ.     See  Practice,  2. 

SESSION. 
See  Highway — Poor. 

SEWERS. 

Presentment  by  Commissioners  of. 

On  a  presentment  to  the  commis- 
sioners of  sewers,  the  party  charged 
appeared  on  the  proper  day  in  the 
court  of  sewers,  and  tendered  his 
traverse  in  writing.  The  clerk  to 
the  commissioners  (according  to 
the  alleged  practice  of  the  court) 
filed  a  demurrer  to  this  traverse 
on  the  ground  of  informality. 
The  party  charged  applied  for 
leave  to  amend  his  traverse,  which 
the  court  refused,  and  gave  judg- 
ment against  him  on  the  demurrer. 
On  this  a  rate  was  made : — Semble, 
that  the  commissioners  were  wrong 
in  admitting  the  demurrer  to  the 
traverse  on  the  ground  of  infor- 
mality :  or,  at  all  events,  that  they 
should  have  given  the  party  leave 
to  amend. 

But,  the  judgment  on  demurrer 
having  taken  place  in  September, 
1841,  the  order  to  pay  the  rate  in 
June,  1842,  and  a  distress  levied 


thereon,  in  July,  1842,  this  Court 
discharged  a  rule,  applied  for  in 
Trinity  Terra,  1843,  for  a  certiorari 
to  remove  the  presentment,  judg- 
ment, rate  and  order,  on  th^  ground 
that  the  application  was  out  of  time. 
Reg.  V.  Commissioners  of  Sewers  of 
the  Tower  HamleU.  232 


SEXTON. 

Tenure  of  office.     See  Office. 

SHERIFF. 

Action  against i  for  not  ievjfing. 

1.  A  count  in  case  against  a  sheriff, 
alleging  that  the  plaintiff  had  re- 
covered a  judgment  against  H,  B. ; 
that  there  were  goods  and  chattels 
o{H.  B.  in  the  sheriff's  bailiwick  of 
which  he  might  have  levied,  but 
that  he  had  not  the  monies  ready, 
&c.,  but  falsely  returned  that  ne 
had  seized  the  goods  of  H.  B,^ 
which  remained  frith  him  unsold 
for  want  of  buyers: — Held  good 
on  general  demurrer,  as  a  com- 
plaint that  the  sheriff  might  have 
levied  and  neglected  so  to  do. 

Plea  to  this  count,  that  the  de- 
fendant, as  sheriff,  took  certain 
specified  goods  of  H.  B.^  and  also 
certain  other  goods  of  //.  fi.,  and 
held  them  until  the  plaintiff  di- 
rected him  to  withdraw  from  the 
possession  of  all  the  goods  so 
named,  except  the  specified  goods; 
that  he  then  withdrew  from  the 
possession  of  all  the  goods  so 
levied  except  the  specified  goods ; 
and  that  the  specified  goods  did 
remain  unsold  in  his  possession  for 
want  of  buyers  : — Held  bad  on  de- 
murrer, as  not  answering  the  whole 
complaint,  for  want  of  showing 
that  H.  B.  had  not  still  other 
goods  within  the  bailiwick  of  which 
die  monies  might  have  been  levied. 
Pitcher  v.  King.  584 
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Poundage  on  Execution  of  Elegit. 

2.  On  the  execation  of  a  writ  of 
elegit  the  sheriff's  poundage  under 
statutes  3  Geo.  1,  c«  15,  s.  16,  and 
8  Geoi  1,  c.  25,  s.  5,  is  to  he  cal- 
culated on  the  yearly  value  of  the 
lands  extended,  and  not  on  the 
sum  to  he  levied  under  the  writ. 
Nash  V.  Alien.  16 

Duty  off  where  directed  to  return  nan 
est  inventus. 

S.  Where  a  writ  of  ca.  sa.  is  deli- 
vered to  the  sheriff,  with  direction 
to  he  returned  non  est  inventus  ; 
it  is  nevertheless  the  duty  of  the 
sheriff  to  detain  the  defendant  if 
he  surrender  himself,  or  if  he  be 
surrendered  hy  his  bail  before  the 
return  of  the  writ ;  and  the  sheriff 
is  entitled  to  his  poundage  as  on 
an  ordinary  arrest.  Magnay  v. 
Monger.  24 

Action  against,  for  arrest  of  privileged 
person.     See  Areest. 

See  also  Scire  Facias. 

SHIPPING. 
See  Freight. 

SIGNATURE. 

To  minutes  by  chairman  of  meeting. 
See  Railway  Company,  2. 

.  SLANDER. 

See  Defamation  —  Ecclesiastical 
Law. 

STAMP. 

Return  of  banking  company's  ac- 
counts to  commissioners  of  stamps. 

'     See  Banking  Company. 

Award  stamp.     See  Partnership. 

Agreement  stamp,  on  sale  by  poor 
law  commissioners.  See  Pleading, 
2. 

Receipt. 
The  following  instrument  was  ten- 


dered by  defendant  in  support  of  a 
plea  of  payment  of  rent :  "  Mr. 
Jones  (defendant)  having  written 
off  the  sum  of  75/.  from  his  mort- 
gage debt,  being  five  quarters' 
rent  of  his  house,  I  hereby  dis- 
charge the  same  rent  till  the  24th 
of  July,  1841."  The  instrument 
was  signed  by  M. ;  the  mortgage 
debt  in  question  was  due  from  M. 
^o  defendant ;  and  the  paper  had 
been  delivered  by  M.  to  defendant 
as  a  settlement  of  account.  It 
was  stamped  with|i  1/.  stamp,  with 
no  denomination,  and  appearing  to 
have  been  afBxed  more  than  one 
month  after  the  signing  and  deli- 
very of  the  paper :  Heldf  inad- 
missible, as  being  a  receipt  within 
55  Geo.  S,  c.  184,  s.  10,  and  con- 
sequently not  stamped  in  time. 
Lucas  V.  Jones,  774 

SUGGESTION. 

Of  co-defendant's  death.  See  Con- 
spiracy, 1. 

Nunc  pro  tunc  to  remove  objection 
to  venue.     See  Criminal  Law,  4. 

Of  Breaches.    See  Bond. 

SUMMONS,  WRIT  OF. 
See  Practice,  2. 

TIMBER. 
Rateability.    See  Highways,  4. 

TOWN  COUNCIL. 
See  Borough — Gaol. 


TRESPASS. 

Liability  of  attorney.  See  Contempt. 

Trespass  or  case.     See  Arrest. 

When  plea  of  **  not  possessed"  im- 
proper.    See  Pleading,  4. 

Costs,  where  damages  under  40t. 
See  Costs,  2. 
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Poituskm  wikfi  mtifffkietU  to  mamiam 
Treqxui. 

PlaintiflP  and  defendant  were  owners 
of  boats  employed  in  a  fishery. 
Plaintiff's  boat  cast  a  fishing  sean 
round  a  shoal  of  mackerel,  with 
the  exception  of  a  comparatively 
small  opening  which  the  sean  did 
not  quite  fill  up,  butthrough  which, 
in  the  opbion  of  witnesses,  the 
fish  coula  not  escape.  Defendant's 
boat  then  came  m  through  the 
opening,  and  took  the  mackerel. 
Hdd,  that  the  plaintiff  could  not 
maintain  trespass  for  taking  his 
fish,  his  possession  not  having  been 
complete.     Young  v.  Hichent.  592 

USURY. 

See  Pawmbkokeb. 

Where  a  bond  is  conditioned  for  the 
repayment  of  a  sum  with  interest, 
at  51,  per  cent.,  to  be  computed 
firom  a  day  earlier  than  that  of  the 
advance  of  the  money  as  recited 
in  the  condition  of  the  bond  (the 
issue  being  in  an  action  on  the 
bond,  whether  the  bond  were  given 
on  a  corrupt  agreement  for  pay* 
ment  of  more  than  51.  per  cent.), 
the  bond  and  condition  put  in  b^ 
the  defendant  are  primft  facie  evi- 
dence that  the  contract  was  usu- 
rious, and  it  lies  on  the  plaintiff  to 
offer  explanation. 

Where  the  loan  secured  bv  a 
bond  is  also  collaterally  secured  by 
the  deposit  of  title  deeds  of  lease- 
hold lands,  HeU  that  such  a  con- 
tract is  not  protected  by  2  &  8 
Vict,  c.  87,  s.  1,  being  within  the 
proviso  at  the  end  of  that  section 
as  a  loan  on  the  security  of  lands, 
tenements,  &c. 

Semble,  that  stat.  2  &  8  Vict.  c. 
87,  s.  1,  is  retrospective.  Hodg- 
kimon  v.  fVyatt.  448 

VENUE. 

Right  to  discontinue  after  verdict. 
See  Practice,  6. 


VERDICT. 

See  Crihinal  Law. 

VIDELICET. 
See  Debt — Pleading,  2. 

WAGER. 
See  Gaming. 

WAIVER. 

Of  right  to  take  case  to  another  tri- 
bunal.   See  Poor,  80,  81. 


WARRANT  OF  ATTORNEY. 

1.  A  warrant  of  attorney  attested  as 
follows :  <'  signed,  sealed^  and  de- 
livered by  the  above-named  J.  B, 
in  the  presence  of  me,  the  attorney 
expressly  named  by  him,  and 
acting  at  his  request,  and  by  whom 
the  above  written  warrant  of  at- 
torney   was  read  over,  and  the 

'  nature  and  effect  thereof  explained 
to  the  said  A.  B.  before  the  exe- 
cution thereof  by  him,"  and  sub- 
scribed merely  with  the  name  of 
the  attorney.  Held,  not  sufficient 
with  reference  to  stat.  1  &  2  Vict. 
c.  110,  s.  9.  Everard  v.  PoppletoB. 

822 

2.  Sembie,  that  on  the  trial  of  a 
feigned  issue,  between  a  creditor 
who  has  obtained  execution  on  a 
judgment  on  a  warrant  of  attorney, 
and  the  assignees  in  bankruptcy  of 
the  debtor,  to  ascertain  the  validity 
of  the  execution,  it  lies  on  the  cre- 
ditor to  shew  that  the  warrant  was 
given  in  an  action  commenced  ad- 
versely, if  he  relies  on  1  WUL  4, 
c.  7,  s.  7.     Linnit  v.  Chaffers.     14 

WARRANT  OF  COMMITMENT. 
See  Commitment — Contempt. 

WATCH  COMMITTEE. 

See  Borough. 
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WAY. 
Right  of.    See  Prescription,  3. 

WOOD. 

Rateability   to  highway  rate.     See 
Highways,  4. 

WRITS. 

Capias  ad  respondendum.  See  Prac- 
tice, 1. 


Summons.     See  Practice,  2. 

Capias  ad  satisfaciendum.     See  Ca- 
pias AD  Satisfaciendum — She- 

RIFF,  d. 

Elegit.    See  Sheriff,  2. 

Inquiry.     See  Bond— Pleadimo,  1. 

Scire  Facias.    See  Scire  Facias. 

Fieri  Facias.  See  Execution — She- 
riff, 1. 


vol,  i.— d.  h. 
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